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STATE    OF    NEW    YORK. 


New  York  County.— HON.   D.   C.  CALVIN,  Surbogatb.— 

November,  1878. 

Osborne  v.  MoAlpine. 

In  t/ie  matter  of  the  estate  of  Charles  A.  Jarvis, 

deceased. 

A  legacy  is  general  and  not  specific,  unless,  by  its  terms,  it  indicates  a  par- 
ticular part  of  tho  testator*s  estate,  as  the  subject  of  the  bequest ;  and 
in  the  case  of  a  legacy  of  stocks,  the  mere  possession  by  the  testator,  al 
the  date  of  his  irvill,  of  stocks  of  equal  or  larger  amount  than  the  leg- 
acy, will  not  of  itself  make  the  bequest  specific. 

The  will  first  l)equeathed  several  stock  legacies  to  different  persons,  all  in 
the  following  form  ;  **  I  give  to  A.  twenty-five  shares  of  the  stock  of 
the  Manhattan  Gas  Company,  or  the  proceeds  of  the  same,  should  the 
same  have  been  sold."  Then  followed  an  item  l>eginning,  "After  the 
payment  of  the  above  legacies,  which,  in  the  event  of  the  estate  being 
diminished,  shall  be  proportionately  reduced,  &c."  The  assets  were 
not  sufficient  to  pay  the  legacies  in  full, — Held,  • 

1st.  That  the  stock  legiicies  were  general  and  not  specific  legacies,  and  as 
such  must  abate  proportionately  upon  a  deficiency  of  assets,  and, 

2d.  That  even  if  specific,  the  provision  of  the  will,  for  a  proportionate 
abatement,  in  case  the  estate  be  diminished,  applied  to  both  the  stock 
and  pecuniary  legacies. 

Upon  an  executor's  accounting,  no  allowance  out  of  the  estate  can  be  made 
to  the  counsel  for  legatees  or  next  of  kin,  unless  objections  are  filed  by 
them,  and  sustained  either  in  whole  or  in  part.* 

Upon  final  accounting  of  an  executor  or  admmisirator,  no  allowance  can 

*  Costs  and  allowances  in  Surrogates'  courts  are  now  regulated  by  gj} 
86C1,  2562  of  Code  of  Civil  Procedure. 
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be  made  to  his  counsel  for  professional  services  rendered  to  the  estate, 
prior  to  the  proceedings  for  a  final  accounting. 
It  seems  that  the  proper  practice  is  to  require  the  counsel  of  the  estate  to 
present  his  claim  for  prior  services  to  the  executor,  before  the  final 
accounting,  so  that  the  payment  made  thereon  can  be  included  in  the 
executor's  account. 

Application  for  decree  upon  final  accounting  of 
executor  and  trustee. 

By  the  fourth  item  of  the  testator's  will,  among  other 
specific  legacies,  he  gave  to  Amelia  A.  Tyng  twenty-five 
shares  of  the  stock  of  the  Manhattan  Gas  Company,  or 
the  proceeds  of  the  same,  should  the  same  have  been 
sold :  to  Annie  E.  Tyng,  fifty  shares  of  the  same  stock, 
x>T  the  proceeds,  &c.,  as  aforesaid :  to  George  L. 
Osborne,  fifty  shares  of  the  same,  or  the  proceeds,  &c. : 
to  Francis  M.  Jennings,  twenty-five  shares :  to  Charles 
Jj.  McAlpine,  one  hundred  shares  nf  the  same  stock,  or 
fhe  proQseds,  if  sold,  and  to  John  W.  McLean,  fifty 
shares.  Then  followed  certain  legacies  in  cash,  to 
divers  persons  and  corporations.  After  such  legacies, 
follows  this  itam :  ^^  After  the  j)ayment  of  the  above 
legacies,  which,  in  the  event  of  my  estate  being  dimin- 
ished, shall  be  proportionately  reduced,"  &o.  Then 
follows  a  disposition  of  the  residue. 

The  assets  were  not  sufficient  to  pay  the  legacies  in  full. 

Application  was  also  made  for  an  allowance  to  the 
counsel  for  the  executor,  covering  also  services  rendered 
by  such  counsel  to  the  executor  in  the  progress  of  ad- 
ministration,  and  anterior  to  the  proceedings  initiated 
for  the  final  accounting. 

Calvin  Frost,  for  exeeutri^, 
F.  C.  WmTB,  far  executor, 
E.  F.  Daly, /or  legatee. 
J.  A.  McCreery,  far  legatee, 
£.  8.  DAKlN,/<7r  legcUei, 
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The  Scjkrogate. — It  is  a  general  rule  that  specific 
legacies  do  not  abate,  yet  if  the  testator  bequeaths 
specific  legacies,  and  also  general  pecuniary  legacies,  and 
by  his  will  directs  that  such  pecuniary  legacies  shall 
come  out  of  his  personal  estate,  or  words  tantamount 
thereto,  and  there  is  no  other  personal  estate  than  the 
specific  legacies,  they  must  be  intended  to  be  subject  to 
those  which  are  pecuniary  {Williams  on  ExectUors^ 
1163).  The  bequest  of  a  particular  thing,  or  money, 
specified  and  distinguished  from  all  others  of  the  same 
kind,  is  the  definition  of  a  regular  specific  legacy  {Roper 
on  Legacies^  190).  The  same  author,,  at  page  203,  says : 
*' Stock  or  government  annuities,  or  shares  in  public 
companies,  may  be  specifically  bequeathed,  but  in 
order  to  make  a  bequest  specific,  the  intention  that  it 
should  be  so  must  be  clear,  otherwise  the  bequests 
will  be  general,  and  the  word  my  preceding  the  stock:^ 
annuities^  or  sJiareSy  is  adjudged  sufficient  to  render 
the  legacy  specific."  And  at  page  204,  the  same 
author  says  :  ''  But  it  seems  to  be  settled  that  the  mere 
possession  by  the  testator,  at  the  date  of  his  will,  of 
stock,  or  annuities  of  equal  or  larger  amount  than  the 
bequest,  will  not,  without  words  of  reference,  or  an  inten- 
tion appearing  upon  the  will  that  he  meant  the  addi- 
tional stock  of  which  he  was  possessed,  make  such 
bequest  specific,"  citing  numerous  authorities  sustaining 
this  proposition. 

In  Tifft  «.  Porter  (8  N.  F.,  518),  it  is  held  that  a  legacy 
is  geneml,  and  not  specific,  unless  by  its  terms  it  indi- 
cates a  particular  part  of  the  testator's  estate  as  the 
subject  of  the  bequest.  In  that  case  the  testator  owned 
860  shares  of  bank  stock.    He  bequeathed  240  to  one 
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legatee,  and  120  to  another,  but  without  indicating  that 
the  shares  bequeathed  were  to  be  taken  from  those  which 
he  owned  at  the  time  of  his  death.  The  legacies  were 
held  generdly  not  specific^  and  Mr.  Justice  Johnson,  at 
I)age  618,  says :  ^^  A  legacy  is  general  when  it  is  so  given 
as  not  to  amount  to  a  bequest  of  a  jiarticular  thing,  or 
money,  of  the  testator,  distinguished  from  all  others  of 
the  same  kind.  It  is  specific  when  it  is  a  bequest  of  a 
specified  part  of  the  testator's  personal  estate,  which  is 
so  distinguished.  In  those  cases  in  which  legacies  of 
stocks  or  shares  in  public  funds  have  been  held  to  be 
specific,  some  expression  tias  been  found  from  which 
an  intention  to  make  the  bequest  of  the  particular 
shares  of  stock  could  be  inferred.  Where,  for  instance, 
the  testator  used  the  words,  my  shares,  or  any  other 
equivalent  designation,  it  has  been  held  sufficient ;  but 
the  mere  possession  by  the  testator,  at  the  date  of  his 
will,  of  stock  of  equal  or  larger  amount  than  the 
legacy,  will  not  of  itself  make  the  bequest  specific.'' 

These  niithorilies  seem  to  justify  the  conclusion  that 
the  legacies  mentioned  in  the  fourth  clause  of  the  will, 
including  those  given  of  the  Manhattan  Gas  Company's 
stock,  should  abate  proportionately  to  their  amount,  in 
consequence  of  the  deficiency  of  the  assets.  But  if  this 
were  not  so,  it  is  quite  clear  that  it  was  the  intention  of 
the  testator  to  provide  for  such  abatement  in  the 
exigency  indicated,  by  the  following  language :  "After 
payment  of  the  above  legacies,  which,  in  the  event  of 
my  estate  being  diminished,  should  be  proportionately 
reduced,  &c."  All  the  legacies  referred  to  are  covered 
by  the  word  wJiich,  and  are  directed  to  be  proportion- 
ately reduced. 


NEW  YORK,  NOVEMBER,  1878. 
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On  the  qnestion  raised  respecting,  allowances  on  the 
signing  of  this  decree,  I  am  of  the  opinion  that  no 
allowances  should  ever  be  made  in  this  court  to  counsel 
^presenting  legatees  or  next  of  kin,  to  be  charged 
against  the  body  of  the  estate,  where  such  appearance 
has  only  been  in  the  interest  of  their  particular  client, 
for  the  purpose  of  examining  the  account,  and  no 
objections  are  filed,  and  the  account  is  found  correct. 
Such  appearance  should  be  held  to  be  in  the  interest  of 
the  particular  party,  and  not  for  the  benefit  of  the 
whole  estate.  If  any  allowance  shall  be  made  to  such 
counsel,  it  should  be  made  payable  out  of  the  legacy  or 
distributive  share  of  the  particular  client.  The  only 
allowances  made  against  the  body  of  the  estate  should  be 
to  the  counsel  for  the  executor  or  administrator,  and 
any  special  guardian  necessarily  appearing  in  the  case, 
except  where  legatees,  or  next  of  kin,  shall  file  objec- 
tions, and  sustain  them,  or  some  portion  of  them,  for 
the  benefit  of  the  whole  estate. 

The  practice  has  hitherto  prevailed,  to  some  extent, 
of  making  allowances  to  the  counsel  for  an  executor, 
trustee  or  administrator  on  final  accounting,  to  cover  i)ro- 
fessional  services  rendered  during  the  progress  of  ad- 
ministration, and  prior  to  the  proceedings  initiating  the 
iiual  accounting.  This  case  seems  an  appropriate  one  to 
state  the  grounds  of  objection  to  such  practice,  and  the 
reasons  why  it  should  not  be  eontinued.  In  the  first 
place,  chapter  359  of  the  Laws  of  1870,  section  9,  pro- 
vides that  the  Surrogate  of  this  county  may  grant  allow- 
ance in  lieu  of  costs  to  counsel  in  any  proceedings  before 
him,  &c.  It  would  be  an  unwarranted  construction,  in 
my  opinion,  to  hold  that  in  a  particular  proceeding 
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before  such  Surrogate,  he  might  grant  allowances,  with 
reference  to  proceedings  and  advice  not  taken  in  his 
court.    In  the  next  place,  because  of  the  difficulty  of  as- 
certaining in  proceedings  not  taken  before  him,  the  value 
of  the  services  rendered  by  counsel  on  the  employment  of 
such  executor,  trustee,  or  administrator,  the  Surrogate 
cannot  know  authoritatively  either  that  such  services 
have  been  rendered,  or  their  extent  or  value.    If  the  rep- 
resentative of  an  estate  shall  employ  counsel,  which  he 
clearly  has  the  right  to  do,  it  is  the  duty  of  such  counsel 
to  present  his  account  for  payment  before  the  final 
accounting,  and  for  the  representative  to  fix  upon  the 
amount  which  is  reasonable  to  be  paid,  and  pay  it  on 
his  own  responsibility,   and  credit  himself  with  such 
payment  in  his  final  accounting.    This  will  enable  the 
executor  in  the  first  place  to  scrutinize  the  charges,  and 
will  give  the  j)artie3  in  interest  an  opportunity  to  inter- 
pose objections  if  it  shall  appear  to  be  exorbitant.    This, 
in  my  opinion,  is  the  only  safe  course  to  be  pursued,  and 
I  have  deemed  it  my  duty  to  promulgate  this  view,  to 
disapprove'of  the  present  practice,  that  the  representa- 
tives of  estates  and  their  counsel  may  in  the  future  con- 
form their  practice  to  that  above  suggested. 

I  am  of  the  opinion  that  an  allowance  of  $500  in  lieu 
of  costs  would  be  reasonable  in  this  case,  to  the  counsel 
for  the  executor,  and  that  the  special  guardian  should 
be  allowed  the  sum  of  $150,  and  that  all  other  allowances 
should  be  made  out  of  the  respective  distributive  shares 
represented  by  said  counsel,  which  I  will  fix,  if  desired, 
on  signing  the  decree. 

Ordered  accordingly. 


NEW  YORK,  NOVEMBER,  1878. 
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New  Tobk  County.— HON.   D.  C.  CALVIN>  Subrogatk— 

November,  1878. 

Benjamin  v.  Dimmiok. 

In  the  matter  of  the  final  accounting  of  the  execviors  of 

Joseph  Benjamin,  deceased. 

Where  a  parent  bequeaths  a  legacy  to  a  child,  and  afterwards,  in  his  life- 
time, gives  a  portion  or  makes  a  gift  to.  or  a  provision  for,  the  same 
child,  even  without  expressing  it  to  l»c  in  hcu  of  the  legacy, — if  the 
gift  or  provision  be  certain  and  not  merely  contingent,  if  no  other  ob- 
ject be  pointed  out,  and  if  it  be  rjuadem  fjeneris, — then  it  will  be  deemed 
an  ademption  of  the  legacy  in  toto,  if  greater  than  or  equal  to,  and  pro 
tanto,  if  less  than,  the  provision  of  the  will. 

The  testator's  books,  wherein  certaiii  suras  are  directed  to  be  taken  from  a 
child's  portion,  as  bequeathed  to  him  by  the  will,  arc  not  j)er  xc evidence 
ot  advances.  The  fact  of  advances  must  be  proved  by  evidence 
aliunde,  which,  in  connection  with  the  books,  would  prove  the  fact.* 

The  testimony  of  a  legatee  of  the  income  of  property  for  life,  the  principal 
to  go  lo  her  heirs,  as  to  any  personal  transactions  with  the  testator, 
tending  to  diminish  her  legacy  by  proving  advances  made  during  testa- 
tor's lifetime,  is  inadmissible  as  against  such  heirs,  under  section  309  of 
the  Code.  The  testator's  books  of  accounts,  introduced  in  evidence  by 
the  executors, is  not "  the  testimony  of  the  deceased,"  within  the  exception 
of  said  section,  so  as  to  render  the  testimony  of  such  legatee  admissible. 

Motion  to  confirm  auditor's  report,  upon  final  ac- 
counting of  executors. 

The  testator,  in  liis  will,  after  giving  certain  specific 
bequests,  directed  Ids  executors  to  divide  all  the  rest, 
residue  and  remainder  of  his  i)roperty,  real  and  personal, 
into  three  equal  parts,  and  g«ive  to  his  wife,  during  her 
natural  life,  the  income  of  one  of  such  parts  ;  to  his 
daughter,  Lucretia  B.  Dimmick,  during  her  natural  life, 
the  income  of  one  other  of  such  parts,  and  at  her  death 
he  gave  the  last  mentioned  part  to  her  heirs  and  assigns 

*  See  Lawbence  v.  Lawiucncb,  txw^. 
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forever ;  and  he  gave  to  his  son,  Joseph  R.  Benjamin, 
until  he  should  have  attained  the  age  of  thirty  years, 
the  income  of  the  remaining  one  of  the  said  parts,  and 
on  liis  attaining  that  age,  he  gave  to  him  the  one  equal 
half  of  the  said  part,  and  the  income  of  the  other  half, 
until  be  should  attain  the  age  of  forty  years,  and  on 
his  attaining  that  age,  he  gave  the  residue  of  the  said 
part  to  him. 

Joseph  R.  Benjamin,  at  the  time  of  the  accounting, 
had  attained  the  age  of  thirty  years,  but  was  not  yet 
forty  years  old. 

It  appeared,  from  entries  in  the  testator's  account 
books,  which  were  offered  in  evidence  before  the  auditor, 
and  received  by  him  in  opposition  to  objections  to  their 
admissibility,  that  the  testator  charged  therein,  against 
his  son,  Joseph  R.  Benjamin,  as  heir  at  law,  for  cash 
advanced  at  various  times,  "  to  be  taken  from  your  por- 
tion of  my  estate,  as  bequeathed  to  you  in  my  will," 
the  sum  of  $12,475. 

It  also  appeared  from  said  entries,  that  the  testator 
advanced  to  his  daughter,  Mrs.  Lucretia  B.  Dimmick, 
as  heir  at  law,  from  time  to  time,  "to  be  tak^n  from 
your  portion  of  my  estate  as  bequeathed  you  in  my 
will,"  the  sum  of  $5,083.84.  The  acting  executor,  in 
making  distribution  to  Joseph  R.  Benjamin  of  a  part  of 
his  absolute  interest,  undertook  to  equalize  the  amounts 
between  Joseph  and  Lucretia,  by  adding  the  amount  of 
$12,475,  as  charged  against  Joseph,  to  the  amount  of 
$5,083.84,  as  charged  against  Lucretia,  dividing  the  total 
in  half,  and  deducting  from  this  half  ($8,779.42)  the 
amount  charged  against  Lucretia,  and  required  Joseph 
to  pay  to  her  the  difference,  $3,695.58.    This  was  done 
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by  the  executor's  transferring  to  Lncretia,  out  of 
Joseph's  distributive  shai'e,  stock  of  the  value  of 
$3,695.58. 

Lucretia  B.  Dimmick  had  minor  children  living,  who 
were  represented  by  special  guardian  upon  the  account- 
ing. 

Other  facts  appear  sufficiently  in  the  opinion. 

Owen  &  Gray,  for  executorn. 
Patteuson  &  ]^Ia.)or.  for  legcUee. 
FoANE  D.  Sturges,  for  legatee. 

TriE  Surrogate. — The  main,  if  not  the  only  question 
to  be  discussed,  is  whether  the  auditor  erred  in  finding 
that  the  sums  advanced  by  the  testator  to  his  son  and 
daughter,  res][)ectively,  were  ademptions  pro  taiito  of 
their  respective  legacies.  There  can  be  no  doubt  that  a 
legacy  from  a  parent  to  a  child  may  be  adeemed  in 
whole  or  in  part,  and  the  rule  in  respect  thereof  may  be 
deduced  from  the  elementary  writers  upon  the  subject, 
as  follows :  That  where  a  parent  bequeaths  a  legacy  to  a 
child,  and  afterwards,  in  his  lifetime,  gives  a  portion  or 
makes  a  gift  to  or  a  provision  for  the  same  child,  even 
without  expressing  it  to  be  in  lieu  of  the  legacy,  if  the 
gift  or  provision  be  certain,  and  not  merelj^  contingent, 
if  no  other  object  be  pointed  out,  and  if  it  be  ejusdem 
generis^  then  it  will  be  deemed  an  ademption  of  the  leg- 
acy in  tolo^  if  greater  than  or  equal  to,  and  pro  tauio^ 
if  less,  than  the  provision  by  the  will.  The  provision  by 
the  will  is  presumed  to  be  a  portion,  because  it  is  a  pro- 
vision from  a  parent  for  his  child,  and  the  subsequent 
gift  of  a  portion  is  presumed  to  be  a  satisfaction  of  such 
portion  given  by  the  will,   either  wholly  or   in   part 
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{Story's  Bq.  Jur.,  §  1111, 1112 ;  WiUarWs  Eq.,  343,  344  ; 
2  Williams  on  ExecutorSy  1143;  2  Rec^".  on  Wills^  6, 
87 ;  Red/.  Sitrr.  Pr.,  329). 

In  the  case  of  Lawrence's  Executors  v.  Lindsay  (68  iT. 
If".,  108),  where  the  testator  provided,  by  his  will,  that 
any  advancements  thereafter  made  and  evidenced  by 
entries  in  his  books  of  account  should  be  deducted,  the 
Court  of  Appeals  held  that  the  fact  of  advances  must  be 
proved  by  evidence  aliunde^  which,  in  connection  with 
the  books,  would  prove  the  fact,  and  that  the  entries  are 
not  to  be  taken  as  true  in  the  absence  of  such  evidence. 
This  decision  is  of  controlling  importance  in  the  discus- 
sion of  the  case  under  consideration,  and  naturally  sug- 
gests the  question,  whether  the  advancements  made  by 
the  testator  to  his  son,  Joseph  R.  Benjamin,  and  to  his 
daughter,  Mrs.  Lucretia  B.  Dimmick,  were  proved  by 
legal  and  competent  evidence. 

Joseph  R.  Benjamin,  when  examined  as  a  witness, 
testified  without  objection  by  any  party  in  interest,  that 
he  not  only  saw  the  books  in  which  entries  were  made  of 
advancements  by  the  testator  to  him,  and  in  which  the 
intention  of  the  testator  was  expressed ;  that  said  ad- 
vancements were  to  be  taken  from  his  portion  of  the  tes- 
tator's estate,  as  bequeathed  to  him  in  his  will,  but  he 
also  himself,  by  direction  of  the  testator,  and  in  the  tes- 
tator's presence,  made  some  of  the  entries.  He  also 
received  and  retained  the  gifts  with  a  full  understanding 
and  knowledge  that  the  testator  intended  that  the  same 
should  be  taken  from  the  portion  of  the  estate  be- 
queathed to  him.  He  is  therefore  estopped  from  contro- 
verting the  intention  of  the  testator  respecting  said 
advancements,  and  the  auditor  was  clearly  right  in  his 
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finding,  that  the  sums  of  money  advanced  by  the  testator 
to  his  son,  Joseph  R.  Benjamin,  were  payments  on  ac- 
count of  the  legacy  bequeathed  to  him  by  the  testator, 
and  to  the  extent  of  such  payments  were  an  ademption 
of  the  same. 

I  consider  it  very  doubtful  whether  the  testator's 
books  of  account,  which  were  admitted  by  the  auditor, 
notwithstanding  objections  to  their  admissibility,  were 
properly  in  evidence,  but  deem  it  unnecessary  to  discuss 
that  question,  for  the  reason,  that  I  have  arrived  at  the 
conclusion  that  the  advancements  claimed  to  have  been 
made  by  the  testator  to  Mrs.  Dimmick  were  not  legally 
proved,  even  if  the  books  are  properly  in  evidence,  and 
such  credit  giveu  to  them  as  permitted  by  the  decision 
of  the  Court  of  Appeals,  in  Lawrence's  Executors  v.  Lind- 
say, above  quoted.  For,  by  that  decision,  the  fact  of 
advances  must  be  proved  by  evidence  aliunde  the 
books,  which,  in  connection  with  the  books,  would  be 
sufficient  to  prove  the  fact,  and  the  entries  in  the  books 
are  not  to  be  taken  as  true  in  the  absence  of  such  evi- 
dence. 

The  only  other  evidence  aliunde  the  said  books, 
offered  to  prove  said  advancements  to  Mrs.  Dimmick, 
was  the  testimony  of  Mrs.  Dimmick  herself  ;  she  seemed 
to  have  no  recollection  at  all  of  having  received  the 
different  amounts  charged  against  her,  but  was  quite 
sure  that  in  the  fall  of  1869  she  received  from  her  father 
money  in  some  way,  which  was  given  to  her  by  him  for 
the  purpose  of  furnishing  her  house,  and  which  money, 
he  had  previously  told  her,  he  would  give  to  her  for  that 
purpose.  She  had  no  recollection  how  or  through  what 
source  the  money  was  given  to  her,  nor  what  amounts 
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were  so  given.  Her  father  told  her  he  would  give  her 
$5,000,  and  her  impression  was,  that,  in  some  way  and 
at  some  times,  but  she  cannot  remember  how  or  at  what 
times,  he  did  give  her  about  $5,000. 

This  testimony  was  objected  to,  on  behalf  of  Mre. 
Dimmick  and  her  children,  but  the  auditor  admitted  it, 
on  the  ground  that  the  books  of  the  testator  were  pre- 
viously received  in  evidence,  constituting  testimony  of 
the  testator  under  the  last  part  of  section  3j}9  of  the 
Code,  and  thereby  removing  the  prohibition  against  the 
admission  of  such  testimony. 

The  point  is  made  by  the  counsel  on  behalf  of  Mrs. 
Dimmick,  and  by  the  si)ecial  guardian  of  her  childr-en, 
that  she  was  not  a  competent  witness  to  prove  the  fact 
of  the  payment  of  the  amounts  charged  against  her,  and 
that  her  testimony  is  inadmissible  and  prohibited  by 
section  399  of  the  Code  of  Procedure,  for  the  reason,  that 
it  may  diminish  the  estate  given  to  her  heirs  (that  is, 
her  children),  to  whom  her  share  is  given,  after  the  ter- 
mination of  her  life  estate  therein  :  and  that  she  cannot 
thus  testify  against  her  own  children,  who  are  parties  in 
interest  in  this  proceeding,  to  transactions  between  the 
witness  and  the  deceased  testator ;  and  that  the  reason 
given  by  the  auditor  for  the  admission  of  her  testimony, 
which  is,  that  the  testator's  books  of  account  are  evi- 
dence in  his  behalf,  under  the  latter  part  of  section  309 
of  the  Code,  thereby  removing  the  prohibition  against 
the  admission  of  such  testimony,  does  not  apply  to  a 
case  like  this. 

The  provision  of  the  Code  referred  to  by  the  auditor 
is  in  these  words:  "But  this  prohibition  shall  not  ex- 
tend to  any  transaction  or  communication  as  to  which 
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aoy  such  execntor,  &c.,  shall  be  examined  in  his  own 
behalf,  or  as  to  which  the  testimony  of  such  deceased 
person  or  lunatic,  shall  be  given  in  evidence/'  The 
said  books  of  account  were  offered  in  evidence  on  behalf 
of  the  executors,  and  by  their  counsel.  The  executors  in 
a  certain  sense  represent  all  the  parties  in  interest  under 
the  will,  and  not  the  testator,  or  his  estate,  alone.  In 
what  way,  therefore,  can  it  properly  be  said  that  said 
books  of  account  constitute  testimony  on  behalf  of  the 
testator?  The  true  construction  of  the  latter  part  of 
section  399  of  the  Code,  I  conceive  to  be  that  if  the 
testator  has  been  examined  as  a  witness  in  his  lifetime 
in  any  action,  suit  or  proceeding,  and  such  testimony 
shall  be  offered  and  given  in  evidence  after  his  decease, 
in  any  action,  suit  or  proceeding,  then  the  prohibition 
of  said  section  does  not  exteftd  to  any  transaction  or  com- 
munication that  shall  appear  in  the  testator's  testimony 
so  taken  in  his  lifetime.  It  seems  to  me  to  be  absurd  to 
hold  that  the  testimony  of  a  deceased  person  can  be 
given  in  evidence,  in  any  other  sense  than  as  above  in- 
dicated, and  the  auditor  erred  in  allowing  the  testimony 
of  Mrs.  Lucre tia  B.  Dimmick  to  be  taken  as  to  her 
transactions  and  conversations  with  the  testator  as 
against  her  own  children.  The  exceptions,  therefore,  to 
the  auditor's  report,  in  this  behalf,  are  well  taken,  and 
his  finding  that  the  payments  to  Mrs.  Lucretia  B.  Dim- 
mick of  the  amounts  charged  in  the  testator's  books  of 
account  were  an  ademption  of  her  legacy  pro  tanto^ 
should  be  overruled,  for  the  reason  that  such  payments 
have  not  been  proved  by  legal  evidence  aliunde  the 
entries  in  said  books  of  account. 
Hie  finding  of  the  auditor,  that  the  attempted  equali- 
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zation  of  the  shares  of  Joseph  R.  Benjamin  and  Luoretia 
B.  Dimmick,  by  the  payment  to  her  of  the  sum  of 
$3,695.58,  was  erroneous,  is  clearly  correct,  but  the 
auditor  is  wrong  in  finding  that  said  last  mentioned  pay- 
ment was  made  to  Mrs.  Dimmick  by  her  brother,  the 
said  Joseph  ;  because  it  appears  from  the  testimony, 
that  the  said  payment  was  made  to  her  by  the  then  act- 
ing executor,  who  deducted  the  said  amount  from  the 
share  of  said  Joseph  R.  Benjamin,  and  very  likely  with 
the  assent  of  the  latter.  The  auditor's  report  should  be 
modified  in  the  particulars  above  mentioned,  and  in 
other  respects  should  be  confirmed. 

The  decree  to  be  entered  in  this  matter  must  provide 
that  the  said  sum  of  $12,475,  be  deducted,  from  the  por- 
tion bequeathed  to  Joseph  R.  Benjamin,  and  one-third 
thereof  must  be  added  to  each  of  the  three  shares  into 
which  the  testator's  estate  is  divided  by  his  will ;  and 
said  Joseph  must  refund  to  the  estate  the  interest  that 
he  has  received  upon  said  sum  of  $12,475,  at  the  rate  of 
seven  per  cent,  from  May  25,  1872,  to  October  11,  1875, 
and  when  said  executors  receive  said  interest,  they  must 
pay  the  same  to  the  three  life  tenants,  including  Joseph, 
in  equal  shares.  It  must  also  provide  that  Mrs. 
Lucretia  B.  Dimmick  pay  back  to  the  estate  the  said 
sum  of  $3,695.58,  improvidently  paid  to  her  by  the 
executor  as  aforesaid,  with  interest  at  seven  per  cent, 
from  July  11,  1873,  until  she  pays  the  same ;  and  also 
it  should  provide  and  decree  that  the  surviving  execu- 
tors refund  to  the  said  Joseph  R.  Benjamin  all  the 
interest  on  the  said  $3,695.58. 

It  follows  from  the  above,  that  the  executor  Dimmick 
is  to  be  credited  with  the  sum  of  $29,628.42,  instead  of 
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the  8um  of  $33,324,  as  having  been  paid  on  account  of 
the  distributive  share  of  Joseph  R.  Benjamin. 


I  ^  • »  » 


New  Toek  County.— HON.  D.  O.  CALVIN,  Subbogatb.— 

November,  1878. 

Matter  of  McCunn. 

In  the  matter  of  the  estate  of  John  H.  McCunn,  de- 
ceased. 

An  attorney,  by  virtue  of  his  original  retainer,  has  authority  not  only  to 
perfect  and  execute  a  Judgment,  but  to  defend  it  from  all  attempts  to 
interfere  with  it.  He  is,  therefore,  a  proper  person  to  be  served  with 
notice,  when  the  judgment  or  other  proceeding  in  which  he  has  par- 
ticipated is  sought  to  bo  set  aside. 

JStfitf,  acconlingly,  that  upon  a  motion  to  set  aside  an  order  granting  leave 
to  issue  execution  against  the  estate,  service  of  the  motion  papers  on 
the  attorney  who  appeared  for  the  judgment  creditor  (the  latter  being 
a  non-resident)  was  proper,  although  the  order  had  been  granted  two 
years  before,  and  the  execution  had  been  partly  satisfied. 

Motion,  among  other  things,  to  set  aside  an  order 
granted  herein,  on  the  4th  day  of  May,  1876,  author- 
izing the  issuing  of  execution  against  said  estate. 

The  papers  showed  that  such  execution  was  issued,  and 
certain  property  belonging  to  the  estate  was  sold  thereun- 
der. The  papers  on  this  motion  were  served  upon  the  at- 
torney of  the  judgment  creditor  who  obtained  the  order, 
the  judgment  creditor  being  a  non-resident  of  the  state. 

Henbt  Dailey,  Jb.,  forpetUUmer, 

The  Surrogate. — ^The  question  is  now  raised  whether 
the  service  upon  the  attorney  was  sufficient,  or  whether 
the  papers  should  have  been  served  upon  the  judgment 
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creditor  bimselt  In  Lask  v.  Hastings  (1  ffiU,  656),  it 
was  held  that  the  authority  of  defendant's  attorney,  by 
virtne  of  his  original  retainer,  is  deemed  to  continue 
until  final  judgment  is  actually  perfected,  though  a  rule 
in  arrest  of  judgment  had  been  entered  in  that  case. 
Justice  CowEN,  at  page  6G2,  after  discussing  the  general 
principle,  that  an  attorney's  authority  ceases  on  entry  of 
judgment,  and  stating  certain  exceptions,  says:  **The 
entry  of  final  judgment  by  plaintilTs  attorney  may  be 
irregular.  What  objection  is  there  in  such  case  to  serv- 
ing him  with  notice  of  motion  to  set  it  aside  1  It  is  his 
business,  at  least,  to  see  that  the  regular  judgment  in 
favor  of  his  client  should  be  perfected  and  sustained 
when  the  courts  have  awarded  it  in  his  favor.  Having 
conducted  the  suit,  he  is  best  able  to  resist  all  attacks 
upon  the  judgment.  For  a  similar  reason,  he  is  a  proper 
person  to  be  served  with  notice  when  the  judgment,  or 
any  other  proceeding  in  which  he  has  participated,  is 
sought  to  be  set  aside  on  the  ground  of  merits,"  &c.  In 
Drury  v.  Russell  (27  How.  Pr.,  130),  service  of  motion 
papers  by  defendant's  attorney  upon  plaintiffs  attorney, 
to  set  aside  an  attachment,  held  regular  four  years  after 
the  entry  of  judgment  in  the  action,  upon  the  authority 
of  Lusk  V.  Hastings,  above  cited.  In  Jliller  v.  Miller  (37 
How.  Pr.,  1),  it  was  held  that  motion  papers  to  set  aside 
a  judgment  of  divorce,  granted  by  default,  and  for  leave 
to  come  in  and  defend,  were  properly  served  upon  the 
attorneys  for  plaintiff  in  the  judgment,  though  made 
nearly  two  years  after  the  entry  of  judgment,  and  after 

the  attorneys  for  the  plaintiflE  had  settled  with  their 

•  ^^ 

client,  and  they  had  dissolved  partnership.    In  Hoffen- 
berth  v.  Mailer  (12  Abb.  Pr.,  If.  8.,  221),  it  was  held  that 
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an  attorney,  by  his  general  authority,  conld,  after  judg- 
ment, give  a  stipulation  extending  the  time  to  perfect  an 
appeal. 

When  this  question  was  first  raised  it  seemed  to  me 
that  the  fact  that  the  attorney  had  fully  represented 
his  client  to  the  completion  and  satisfaction  of  the 
judgment,  his  powers  should  be  regarded  as  at  an  end. 
But  the  authorities  which  I  have  cited  and  considered 
fix  no  definite  limit  to  the  authority  of  an  attorney  in  a 
proceeding,  but  seem  to  recognize  it  to  be  his  duty  not 
only  to  perfect  and  execute  the  judgment,  but  to  defend 
it  from  all  attempts  to  interfere  with  it.  I  do  not  feel  at 
liberty,  in  the  face  of  such  authorities,  to  hold  that  for 
the  imrpose  of  a  motion  to  set  aside  the  order  in 
question,  the  attorney  for  the  judgment  creditor  does 
not  represent  his  client.  To  what  extent  he  is  such  rep- 
resentative, over  and  above  the  proposed  interference 
with  the  order  in  question,  it  is  not  proper  that  I  should 
now  determine  ;  but  I  entertain  serious  doubts  whether 
the  attorney  can  represent  his  client,  in  respect  to  any 
relief  which  does  not  necessarily  grow  out  of  the  modi- 
fication or  setting  aside  of  the  proceedings  in  which  he 
was  a  representative  of  his  client. 

I  must  therefore  hold  that  the  objection  raised  is  not 
well  taken,  and  the  motion  must  proceed  upon  its 
merits. 

Ordered  accordingly. 
2 
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New  Toek  County.— HON.  D.    C.   CALVIN,  Subrogate.— 

November,  1878. 

I  Berwick  v.  Halset. 

In  the  matter  qf  the  estate  qf  Catharine  A.  Berwick, 

deceased. 

An  executor  who  deposits  the  funds  of  the  estate  in  a  bank  to  his  individ- 
ual account,  mingles  them  with  his  own,  and  employs  them  in  his  owa 
business,  is  chargeable  with  compound  interest,  allbough  there  is  proo^ 
that  he  iiad  good  reason  to  keep  tbe  funds  of  the  estate  uninvested. 

Costs  uwurdod  to  the  plain tilf  in  an  action  against  an  executor  will  be  pre- 
sumcd  to  l)e  payable  out  of  the  estate,  and  not  by  the  executor  person- 
ally. 

Motion  to  confirm  the  report  of  aaditor  upon  final 
accounting  of  executor. 

The  facts  appear  sufficiently  in  the  opinion. 

Miller,  Pebt  &  Opdtke,  for  executor. 
Jab.  J.  Thomson,  far  legatee, 
RuFUs  L,  Scott,  for  legatee. 

The  Surrogate.— It  appears  that  the  executor,  soon 
after  receiving  letters  on  the  30th  June,  187(5,  received 
the  principal  amount  of  the  assets,  amounting  to  between 
$4,000  and  $5,000,  and  deposited  the  same  in  a  bank  to 
the  credit  of  his  individual  account.  This  he  alleges  was 
done  because  of  the  difficulty  of  making  satisfactory 
investments,  and  to  meet  the  current  demands  upon  the 
estate,  including  the  expenses  of  administration,  and 
that  such  deposit  was  advised  by  his  counsel.  It  also 
appears  that  certain  claims  were  presented  to  the  execu- 
tor, which  he  rejected,  and  references  were  made  under 
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the  statute,  resulting  in  the  claims  being  sustained,  and 
judgment  entered  thereon.  The  Supreme  Court  on 
motion  awarded  costs,  which,  it  is  presumed,  were 
directed  to  be  paid  out  of  the  estate,  and  which  the 
executor  paid  and  charged  against  the  estate,  together 
with  a  bill  of  his  counsel  for  defending  the  proceedings. 
The  auditor  finds  that  the  executor  deposited  the 
money  belonging  to  the  estate  in  bank,  under  the  advice 
of  counsel,  because  of  the  diflBculty  of  making  secure  in- 
vestments, and  that  he  should  not  be  charged  with  inter- 
est thereon ;  that  the  costs  paid  on  the  judgments 
rendered  for  the  disputed  claims,  and  the  bill  of  his 
counsel,  were  properly  charged  to  the  estate  as  a  credit 
to  the  executor.  Exceptions  have  been  filed  by  the 
legatees,  to  the  report,  sixteen  in  number,  but  which 
really  raise  no  substantial  question  except  the  three 
above  stated.  Schedule  "A,"  with  the  executor's  testi- 
mony, shows  the  receipt  of  money  belonging  to  the 
estate  at  the  time,  and  for  the  amount  stated  above. 
But  the  bank  account  of  the  executor,  given  in  evidence, 
shows  that  less  than  $800  was  deposited  before  the 
September  following,  and  less  than  $2,000  before  Novem- 
ber 23d,  when  $3,000  was  deposited  ;  that  the  executor 
had  drawn  out  about  $1,700  at  the  latter  date,  while  he 
had  paid  for  the  estate  not  to  exceed  $400.  He  had  on 
that  day  deposited,  in  all,  over  $4,700,  which,  with  cer- 
tain funds  retained  by  his  counsel,  amounted  to  about 
$5,500,  or  more  than  the  whole  assets  of  the  estate,  show- 
ing that  he  had  deposited  his  own  funds  to  the  credit  of 
the  same  account.  The  bank  account  continues  to  May, 
1878,  and  shows  a  continuous  debit  and  credit,  and  a 
balance  of  less  than  $900,  while  his  account  admits  assets 
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in  hand  of  $2,343.88.  The  auditor  charges  him  $2,429.28, 
showing  not  only  that  the  executor  mingled  the  trust 
funds  with  his  own,  but  that  he  used  such  funds  for  his 
own  business  projwses. 

Upon  these  facts  it  seems  impossible  for  the  executor 
to  escape  the  payment  of  compound  interest  (Haslar  v. 
Haslar,  1  Brad.,  248 ;  Daflfy  v.  Duncan,  35  iV.  F.,  187 ; 
Spear  v.  Tinkham,  2  Barb.  Ch.,  211),  although  he  should 
be  credited  for  payments  made  for  the  benefit  of  the 
estate,  in  addition  to  the  interest  thereon.  The  charge 
of  compound  interest  is  only  made  upon  the  ground  of 
gross  delinquency,  or  intentional  violation  of  duty. 
(Ackerman  v.  Emmott,  4  Barb.  626 ;  Lansing  v.  Iians- 
ing,  45  Id.  J  182 ;  31  ffow.  Pr.  65.)  Proof  that  the  ex- 
ecutor had  good  reason  to  keep  funds  uninvested  to  meet 
expected  demands,  will  not  aid  the  executor  in  this  case, 
for  he  had  no  right  to  deposit  such  funds  in  his  individ- 
ual name,  and  thus  subject  them  to  the  risks  of  his 
business,  and  the  flactuations  of  his  credit,  much  less  to 
use  them  in  his  own  private  business.  {In  re  Robert 
H.  Moran,  Daily  Register y  July  22, 1878.)  Such  deposit 
and  use  were  in  my  opinion  gross  delinquency,  and  must 
be  held  to  have  been  an  intentional  violation  of  duty. 
If  such  misappropriation  of  trust  funds  can  be  sanctioned, 
then  can  every  barrier  be  broken  down  which  has  been 
erected  to  preserve  the  right  of  the  cestuis  que  trust. 

The  fact  that  the  funds  were  deposited  in  bank  under 
the  advice  of  counsel  does  not  relieve  the  executor, 
for  it  does  not  appear  that  such  counsel  advised  such 
deposit  in  the  individual  name  of  the  executor,  or  the 
unlawful  use  thereof.    The  executor,  when  he.  mingled 
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the  trnst  f  ands  with  his  own,  should  be  held  to  have 
borrowed  them,  and  be  charged  interest  as  upon  a  loan. 
Bat  it  appearing  that  he  has  applied  them  to  his  own 
use,  he  is  chargeable  with  compound  interest. 

It  does  not  appear  whether  the  costs  allowed  in  the 
judgment  rendered  for  the  contested  claims  were  ordered  i 
paid  by  the  executor  personally  or  out  of  the  fund ; 
but  in  the  absence  of  such  proof,  the  presumption  is 
that  the  latter  was  the  case.  Section  41,  2  H.  51,  90,  i>ro- 
vides  that  the  court  may  direct  such  costs  to  be  levied 
upon  property  of  the  defendants  or  of  the  deceased  as 
shall  be  just,  upon  reference  to  the  facts  that  appeared 
on  the  trial.  If  the  Supreme  Court  directed  that  such 
costs  be  levied  upon  the  property  of  the  defendant,  then 
evidently  it  was  done  for  the  reasons  stated  in  that 
section ;  but  if  leviable  on  the  deceased's  property,  then 
clearly  they  should  be  charged  to  the  estate,  as  should 
also  the  amount  paid  fqr  professional  services  on  the  con- 
testing of  the  claim. 

This  case  seems  to  have  been  imperfectly  tried,  leaving 
several  matters  in  doubt,  particularly  the  time  when  the 
money  was  received  by  the  executor,  and  the  nature  of 
the  order  directing  costs  by  the  Supreme  Court.  A 
transcript  of  the  bank  account  shows  that  the  executor 
drew  out  considerable  money  that  was  not  used  for  the 
benefit  of  the  estate,  and  if  it  be  claimed  that  he  had 
drawn  it  out  and  invested  it  in  other  securities,  the  an- 
swer is  that  his  account  filed  shows  no  such  investment, 
and  if  any  such  exists,  he,  as  representative  of  the  estate, 
knowing  all  the  facts,  should  be  required  to  show  the  fact. 
Unless  the  parties  can  agree  upon  the  terms  of  a  decree, 
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upon  the  baftis  of  this  opinion  the  matter  will  have  to  go 
back  to  the  auditor  for  farther  proof. 

Ordered  accordingly. 


»  I 
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Mklciier  V.  PiSK. 
In  the  matter  of  the  estate  qfiwLES  FiSK,  Jr.,  deceased. 

liThile,  under  section  42,  Z  R.  S.,  06  (6  ed.),  which  provides  that  no  execu- 
tion shall  issue  on  a  judgment  against  an  executor  or  administnitor, 
until  an  account  of  his  administration  shall  have  been  rendered  and 
settled,  **or  unless  on  an  order  of  the  8urrt)gate  who  appointed  him," 
the  Surrogate  has  power  to  allow  execution  to  issue  without  an  ac- 
counting, such  an  order  should  never  be  granted,  except  upon  some 
sort  of  an  accounting,  or  upon  satisfactory  evidence  that  there  are 
assets  in  the  hands  of  the  executor  applicable  to  the  judgment. 

Jt  9eem»  that  under  section  42,  where  the  accounts  of  the  executor  or  ad- 
ministrator have  been  rendered  and  settled,  execution  may  issue  with- 
out an  order  of  the  Surrogate  upon  any  judgment,  whether  entered 
after  a  trial  upon  the  merits  or  by  default.* 

It  is  the  proper  practice  to  allege  in  the  petition,  on  information  or  other- 
wise, the  existence  of  assets  applicable  to  the  judgment.  In  default 
of  such  allegation,  the  failure  of  tlie  executor  to  state,  in  his  answer 
to  the  petition,  the  amount  in  his  hands,  is  not  such  proof  of  assets 
applicable  to  the  judgment  as  to  authorize  the  Surrogate  to  grant  the 
order  for  an  execution. f 

The  proceedings  under  section  42,  mpra,  and  sections  20,  21,  8  22.  8.,  125 
(6  ed.),  distinguished. 

•  An  order  of  the  Surrogate  is  now  required  in  all  cases.  (Code,  %  1825.) 
f  It  was  subsequently  held  by  the  same  Surrogate,  that  if  the  petition 
alleges  that  there  are  sufficient  assets  in  hand  applicable  to  the  payment  of 
the  judgment,  and  the  executor  shall  appear  and  admit  the  statement  ;  or,  if 
the  petition  should  not  so  state,  but  the  executor  appears  and  admits  such 
assets,  it  is  a  waiver  of  the  accounting,  and  a  full  authority  for  the  Surro- 
gate to  grant  the  order  for  an  exoeution.  (In  the  matter  of  McCtTNK,  De- 
cember 5,  1879.) 
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Tnx  petition  of  John  L.  Melcher  and  others,  execu- 
tors, &c.,  of  Paran  Stevens,  deceased^  stated  that  on  the 
25th  of  April,  1872,  said  Stevens  died,  leaving  a  last  will 
and  testament,  which  was  thereafter  duly  admitted  to 
probate,  and  the  i:)etitioners  were  appointed  executors, 
and  have  qualified,  and  received  letters,  and  that  letters 
testamentary  upon  the  estate  of  said  Fisk  were  issued 
to  Lucy  D.  Fisk,  who  qualified.  That  in  July,  1873,  said 
executors  of  Stevens  presented  to  the  executrix,  Fisk,  a 
claim  against  the  estate  of  said  Fisk,  which  t^as  by  her 
disputed,  whereupon  an  order  of  the  surrogate  was 
made  November,  1873,  referring  the  matter  in  contro- 
versy to  a  referee,  to  hear  and  determine  the  same.  In 
June,  1876,  the  referee  reported  in  favor  of  the  claimants 
for  the  sum  of  $12,481.34,  which  report  was  subsequently 
confirmed  at  the  Special  Term  of  the  Supreme  Court, 
and  judgment  entered  therein  for  $13,152.91,  from  which 
the  executor  appealed  to  the  Greneral  Term  of  the 
Supreme  Court,  which  conrt^  in  December,  1876,  re- 
duced the  judgment  by  the  snm  of  $310,  whereupon  an 
appeal  was  taken  to  the  Court  of  Appeals,  which  court, 
in  January,  1877,  further  reduced  the  said  judgment  by 
the  sura  of  $1,651.86,  and  that  there  remained  due  on 
said  judgment  $11,191.06  and  interest,  and  said  execu- 
tors pray  execution  to  issue  on  said  judgment. 

An  order  to  show  cause  was  issued,  and  the  executrix 
by  her  counsel  objected  that  the  petition  did  not  show 
facts  sufficient  to  entitle  the  petitioners  to  the  relief  de- 
manded, because  it  did  not  appear  that  an  account  had 
been  rendered  and  settled. 

Mak  &  Pabsons,  for  petitioner. 
H.  A.  Nelson,  in  oppontion. 
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The  Subrooatb.— By  3  R.  8.,  96,  §  42  (6  ed.), 
under  the  head  ^'  Of  the  duty  of  ezecators  and  adminis- 
trators in  the  i)ayment  of  debts  and  legacies,"  it  is'  pro* 
vided  that  no  execution  shall  issue  on  a  jadgment 
against  an  executor  or  administrator,  until  an  account  of 
his  administration  shall  have  been  rendered  and  settled  ; 
or  unless  on  an  order  of  the  Surrogate  ivho  appointed 
him  ;  and  if  the  account  has  been  rendered,  execatlon 
shall  issue  only  for  the  sum  that  shall  have  appeared,  on 
such  accounting,  to  have  been  a  just  proportion  of  the 
assets  applicable  to  the  judgment.  By  section  20 
(p.  125),  under  the  head  ^^  Bights  and  liabilities  of  ex- 
ecutors and  administrators,"  it  is  provided  that  where  a 
creditor  obtains  a  judgment  against  the  executor  or 
administrator,  after  a  trial  at  law  on  the  merits,  he  may 
apply  to  the  Surrogate  for  an  order  against  the  executor 
or  administrator,  to  show  cause  why  an  execution  on 
such  judgment  shall  not  be  issued  ;  and,  by  section  21, 
the  Surrogate  is  required  to  issue  a  citation  requiring  the 
executor  or  administrator  to  appear  and  account,  and  if 
upon  such  accounting  it  shall  appear  that  there  are 
assets  in  their  hands  applicable  under  said  chapter  to 
the  payment,  in  whole  or  in  part,  of  the  judgment,  the 
Surrogate  shall  make  an  order  that  execution  be  issued 
for  such  amount. 

The  only  question  submitted  on  the  argument  was 
whether,  under  section  42,  the  Surrogate  might  order, 
without  an  accounting,  the  issuing  of  an  execution.  On 
the  part  of  the  executrix,  it  was  urged  that  no  such  exe- 
cution should  issue  upon  such  judgment,  without  the 
accounting  required  by  sections  20  and  21  above  cited. 

It  was  urged  thau  the  expression  ^^or  unless  on  the 
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order  of  the  Surrogate  who  appointed  himy'^  gave  to  the 
Surrogate  no  authority  to  order  an  execution  without  an 
accounting,  and  was  equivalent  to  the  substitution  of 
nor  for  or.  1  am  of  the  opinion  that  that  would  be  an 
unwarrantable  substitution,  and  change  materially  the 
sense  of  the  sentence.  In  Olmsted  v,  Vreden burgh  (10 
How.  Pr.y  215),  it  was  held  that  where  the  executor's 
accounts  had  been  rendered  and  settled,  it  was  not  nec- 
essary to  procure  an  order  from  the  Surrogate  to  issue 
execution,  therefore  in  effect  holding  that  the  word  or  is 
used  disjunctively  in  the  section  referred  to. 

Much  confusion  has  occurred  from  the  failure,  in  the 
numerous  cases,  to  distinguish  between  the  provisions  of 
section  42  and  of  sections  20  and  21  above  cited.  Sec- 
tions 20  and  31  provide  for  the  single  case  of  an  applica- 
tion for  an  execution  upon  a  judgment  against  executors 
or  administrators  after  a  trial  at  law  upon  the  merits^ 
and  on  such  an  application,  a  citation  must  issue,  requir- 
ing the  executor  or  administrator  to  appear  and  account, 
while  section  42  provides  for  execution  on  all  judgments 
against  an  executor  or  administrator,  whether  entered 
upon  a  trial  on  the  merits,  or  by  default  or  otherwise. 
It  seems  to  me,  also,  that  some  confusion  has  arisen 
from  the  failure  to  recognize  the  difference  in  the  lan- 
guage of  the  two  sections  respecting  the  accounting.  In 
section  42  it  is  provided  that  no  execution  shall  issue, 
&c.,  until  an  account  shall  have  been  rendered  and  set- 
tled^ &c.,  while  the  account  provided  for  in  section  21 
does  not  require  the  settlement  of  the  account.  Under 
section  42,  if  an  account  has  been  rendered  and  settled 
conformably  to  the  provisions  of  section  63,  page  99 
(which  is  an  accounting  after  eighteen  months,  and  com- 
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palsory),  or  the  final  accounting  under  section  73,  page 
101,  or  section  85,  page  103,  execution  may  issue,  without 
order,  for  the  sum  that  shall  have  appeared,  on  the  set- 
tlement of  such  account,  to  have  been  the  just  proportion 
of  the  assets  applicable  to  the  judgment.  The  phrase 
"  or  unless  on  an  order  of  the  Surrogate  who  appointed 
him,''  evidently  contemplates  the  issuing  of  an  execution 
under  an  order  before  eighteen  months,  and  without  a 
settlement  of  the  account,  and  may  embrace  the  particu- 
lar case  referred  to  in  sections  20  and  21,  which  provide 
for  an  order  to  show  cause  why  an  execution  shall  not 
issue  upon  a  judgment  against  an  executor  or  adminis- 
trator at  any  time  after  the  entry  of  judgment,  after  a 
trial  at  law  upon  the  merits. 

But  I  am  of  the  opinion  that  the  order  for  issuing 
execution,  referred  to  in  section  42,  should  never  be 
granted  except  upon  some  sort  of  an  accounting,  or  at 
least  upon  satisfactory  evidence  that  there  are  assets  in 
the  hand  of  the  executor  or  administrator  applicable  to 
the  judgment,  and  the  particular  amount  thereof ; 
otherwise  that  provision  of  the  statute  defining  the  order 
in  which  debts  shall  be  paid  would  be  nullified,  and  un- 
lawful preference  given  to  judgments.  In  Mount  v.  Mit- 
chell (31  iT.  r.  356),  Mr.  Justice  Potteu  says:  *'The 
meaning  and  intent  of  the  word  account^  used  in  this 
21st  section,  as  explained  by  the  statute  itself,  is  such  an 
account  of  the  condition  and  amount  of  assets  as  will 
enable  the  Surrogate  to  determine  whether  there  is  any 
property  applicable  to  the  debt  in  question.  It  cannot 
be  made  to  mean  a  settled  or  liquidated  account,  or  an 
account  then  and  there  to  be  liquidated.  The  statutes 
relieve  the  executor  from  an  accounting  and  liquidation 
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till  after  one  year  from  the  time  of  taking  out  letters  ; 
that  is,  he  cannot  advertise  for  claims  to  come  in  until 
after  six  months,  and  the  notice  of  publication  must  con- 
tinue six  months,  whereas  the  account  in  the  present 
case,  in  the  contemplation  of  the  statute  we  have  been 
considering,  and  upon  which  this  case  proceeds,  allows 
such  an  account  to  be  demanded  at  any  time  after  letters 
are  issued." 

If  the  executor's  or  administrator's  account  shall  have 
been  rendered  and  settled,  though  the  judgment  may  be 
entered  after  a  trial  upon  the  merits,  an  execution  might 
issue  without  any  order  under  section  42,  above  cited. 
The  petition  in  this  case  does  not  show  that  the  executrix 
has  ever  rendered  an  account,,  which  has  been  settled, 
hence  no  execution  can  issue  without  procuring  an  order 
of  this  court  for  that  purpose.  There  is  nothing  ap- 
pearing in  the  papers  presented  to  me  to  show  that 
there  is  any  fund  in  the  hands  of  the  executrix  appli- 
cable to  the  judgment  in  question,  and  it  seems  to  me 
that  the  better  practice  would  be  to  allege  on  information 
or  otherwise  the  existence  of  such  assets,  whereupon  the 
executrix,  who  is  presumed  to  know  the  condition  of  the 
estate,  and  is  required  to  show  cause  why  an  execution 
should  not  issue,  should  state  some  reason  why  the 
execution  should  not  issue. 

In  Mount  v.  Mitchell  {supra)  it  was  said  to  be  for  the 
executor,  ''when  he  was  called  upon  to  pay^,  and  when 
called  upon  to**  account  before  the  Surrogate,  to  show 
cause,  to  have  interposed  this  legal  excuse,  if  it  existed ; 
and  such  legal  reason  for  declining  to  pay  the  Surrogate 
would  have  been  bound  to  regard.  No  such  excuse  was 
made,  nor  is  now  claimed  or  pretended  by  the  executor. 
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It  is  a  maxim  that  if  he  who  can  and  ought  to  have  ex- 
plained himself  clearly  and  plainly,  has  not  done  it 
when  the  occasion  demands  and  opportunity  is  presented 
to  him,  he  cannot  be  allowed  to  introduce  subsequent 
restrictions  which  he  has  not  at  the  proper  time  ex- 
pressed." 

But  in  that  case,  the  executor  did  account,  and  the 
Surrogate  ordered  the  issuing  of  the  execution  after  a 
full  hearing.  On  the  authority  of  this  case,  I  am  not 
disposed  to  hold  that  execution  may  issue  in  this  case, 
merely  because  the  executrix  has  failed  to  state  any 
reason  why  the  execution  should  not  issue,  except  that 
no  accouuting  has  been  had.  On  her  objection  to  its 
issue,  she  is  entitled  to  avail  herself  of  any  defect  in  the 
allegations  of  the  petition. 

I  am  of  the  opinion  that  the  statute,  as  well  as  safety, 
require  that  the  Surrogate  should  be  in  possession  of 
sufficient  facts  to  enable  him  to  determine  whether  the 
executrix  is  in  possession  of  funds  and  assets  applicable 
to  the  judgment,  and  that  the  default  of  the  executrix, 
in  not  stating  the  amount  in  her  hands,  cannot  be  re- 
garded as  proof  upon  that  subject,  in  the  absence  of  an 
allegation  in  the  petition.  If  there  are  no  sufficient  alle- 
gations of  assets  in  the  petition,  or  admitted  on  the  return 
of  the  order  to  show  cause,  then  there  should  be  an  ac- 
count required,  in  order  that  the  Surrogate  may  be 
advised  as  to  the  amount  applicable  to  the  judgment. 

An  order  should  therefore  issue,  requiring  the  execu- 
trix to  file  an  account,  or  a  statement  of  the  assets  in 
her  hands. 

Ordered  accordingly. 
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New  York  Coitnty.— HON.  D.  C.  CALVIN,  Subeogate.— 

April,  1879. 

Meeker  v.  Meeker. 

In  the  mcUier  of  the  estate  of  Charlotte  C.  Meeker, 

deceased. 

The  testatrix  divided  her  estate  equally  among  her  nephews  and  nieces, 
and  grand-nephews  and  grand-nieces.  Among  those  named  were  John 
Meeker,  who  died  before  the  execution  of  the  will,  and  his  only  child, 
Charles  A.  Meeker.  The  will  further  provided  that  in  the  event  of 
the  death  of  any  one  of  the  legatees  before  the  testatrix,  leaving  issue, 
the  legacy  should  not  lapse,  but  such  issue  should  take  the  share  to 
which  the  deceased  parent  was  entitled.  Charles  A.  Meeker  claimed 
both  his  own  and  his  father's  share. — Held^  that  the  father,  being  dead 
at  the  execution  of  the  will,  was  entitled  to  no  share,  and  as  the  son 
could  only  take  the  share  to  which  his  father  was  entitled,  his  claim 
to  a  double  share  must  be  disallowed. 

BM^  aJbao^  that  the  claim  of  the  son  was,  in  effect,  one  for  a  cumulative 
legacy,  and  that  the  presumption  is  that  legacies  of  the  same  amount 
are  mere  repetitions,  and  not  cumulative. 

EM^  cUso,  that  the  share  bequeathed  to  the  father  passed  as  undisposed 
property  to  the  heirs  and  next  of  kin  of  the  testator. 

Where  several  persons  are  named  as  legatees  in  the  residue  primarily,  and 
are  appointed  to  take  in  equal  shares,  so  as  to  create  a  tenancy  in  com- 
mon, the  share  of  one  dying  before  the  testator  will  not  pass  to  the 
survivors,  but  will  go,  if  there  is  no  residuary  bequest,  to  the  next  of 
kin  as  property  undisposed  of. 

Sevan  9.  Coope  ,  12  Ji.  Y.,  817,  criticised. 

Application  for  decree  upon  final  accounting  of  the 
executor. 

The  will  bears  date  8th  March,  1877,  and  contains  the 
following  provision :  ''AH  my  estate,  real  and  personal, 
of  every  nature  and  kind,  of  which  I  shall  die  seized  or 
possessed,  I  give,  devise,  and  bequeath  to  my  nephews 
and  nieces,  and  grand-nephews,  and  grand-nieces  herein- 
after named,  in  the  following  proportions,  viz. :  To 
Elizabeth  Baldwin,  John  Meeker, Charles 
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A.  Meeker,  each  one- sixteenth  part  thereof."  After 
giving  other  legacies  the  will  proceeds :  ^*  And  in  case  of 
the  death  before  me  of  any  of  my  said  legatees,  leaving 
issue,  him,  her,  or  them  surviving,  then  the  legacy  or 
legacies  shall  not  lapse,  but  such  issue  shall  take  the 
share  to  which  the  deceased  parent  or  parents  were  en- 
titled, but  if  any  of  my  said  legatees  die  before  me, 
leaving  no  issue  them  surviving,  then  the  share  of  the 
legatee  so  dying  shall  be  divided  among  ^he  others  in 
the  above  proportions." 

The  legatee,  John  Meeker,  died  before  the  execu- 
tion of  the  will.  Charles  A.  Meeker,  only  child  of  John 
Meeker,  claimed  his  father's  legacy  in  addition  to  his 
own,  while  the  executor  claimed  that  John  Meeker's 
legacy  lapsed  by  reason  of  his  death  before  the  execu- 
tion of  the  will,  and  fell  into  the  residuary  estate. 

David  Thomson,  for  executor, 

G.  E.  P.  Howard,  for  Chm,  A.  Meeker, 

The  Surrogate. — A  single  observation  before  enter- 
ing upon  the  discussion  of  the  questions  raised  by  the 
respective  counsel  as  to  the  signification  of  a  *' lapsed 
legacy"  seems  to  me  appropriate.  If  I  understand 
rightly  the  definition  of  a  lapsed  legacy,  it  is  a  legacy 
which  fails  by  reason  of  the  death  of  the  legatee  before 
the  death  of  the  testator,  where  no  "Other  words  are 
found  in  the  will  to  prevent  such  a  lapse  ;  and  it  pre- 
supposes the  existence  of  such  legacy,  and  of  a  legatee. 
While  it  is  true  that  the  will  speaks  as  of  the  time  of 
the  decease  of  the  testatrix,  still  there  appears  to  me  to 
be  a  well-defined  distinction  between  such  a  legacy,  and 
that  giyea  taa  person  deceased  prior  to  the  execution  of 
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the  instrument ;  for  the  latter  is  no  legacy,  but  is  void, 
because  there  was  at  the  time  of  the  execution  of  the 
instrument  no  one  in  existence  to  take.  But  for  the 
authorities,  to  which  I  shall  have '  occasion  to  refer,  I 
should  have  concluded  that  when  the  testatrix  expressed, 
in  the  will  already  recited,  that  the  legacies  nan^ed  in 
her  will  should  not  lapse  in  case  of  the  death  before  her 
of  any  legatees,  she  intended  to,  and  did  refer  to  those 
legacies  which  otherwise  would  have  lapsed,  by  reason 
of  the  death  of  the  legatees  named,  subsequent  to  the 
execution  of  the  instrument,  and  prior  to  her  decease. 
But  in  Maybank  v.  Brooks  (1  Brown.  Ch.^  76),  Comfort  v. 
Mather  (2  Watts  &  Serg.,  450),  and  in  2  Red  field  on 
Wills ^  164,  the  legacy  given  to  a  person  deceased  at  the 
execution  of  the  will,  is  denominated  a  lapsed  legacy. 
The  cases  of  Goblet  v.  Beechery  (3  8im.^  24),  Sword  v. 
Adams  (3  Yeates,  34),  and  Farrar  v.  Ayres  (5  Pick.^  404), 
seem  to  hold  that  parol  evidence  of  the  knowledge  of 
the  decedent,  that  a  legatee  was  not  living  at  the  time  of 
the  execution  of  the  will,  is  incomi)etent.  These  cases 
seem  to  run  counter  to  the  well-established  rule,  that 
extrinsic  evidence  to  show  the  condition  and  circum- 
stances of  the  testator,  and  of  his  family,  and  those  in  a 
I)osition  to  expect  his  bounty,  or  named  in  his  will,  is 
admissible.  (2  lledf.  on  WillSj  184,  and  cases  cited  in 
note  21.)  It  is  quite  evident  to  my  mind,  that  if  the  tes- 
tatrix knew  that  John  Meeker  was  deceased  at  the  time 
when  she  made  her  will,  the  fact  must  have  escaped  her 
attention.  For  if  it  was  her  purpose  to  give  Charles  A. 
Meeker  two-sixteenths  of  her  estate,  she  would  have 
done  so  in  plain  and  unequivocal  terms,  instead  of  re- 
sorting  to  the  strangely  ambiguous  expressions  used  in 
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the  instrument.  Indeed,  the  language  of  the  will  seems 
to  me  to  be  entirely  inconsistent  with  the  claim  of 
Charles  A.  Meeker  to  the  legacy  given  to  his  deceased 
father.  For,  in  order  to  entitle  him  to  take,  it  must  first 
be  held  that  his  father  was  entitled  to  the  legacy,  the 
language  being :  '^  Such  issue  shall  take  the  share  to 
which  the  deceased  parent  or  parents  were  entitled," 
and  it  is  apparent  that  his  father  being  dead  when  the 
wiU  was  executed,  he  was  entitled  to  nothing.  In 
Bennett  v.  Merriman  (6  Beav.,  360),  it  was  held  that  in 
the  case  of  a  gift  to  a  class  of  legatees  living  at  a  pre- 
scribed period,  e.  g.^  to  the  children  of  A.,  living  at  the 
decease  of  B.,  with  a  direction,  that  if  any  of  the  legatees 
be  then  dead,  then  the  issue  should  take  the  share  to 
which  the  parents,  if  then  living,  would  have  been  enti- 
tled— the  issue  living  at  a  prescribed  period  took  their 
parents'  share,  by  way  of  stcbstitution  /  that  in  the  ab- 
sence of  a  contrary  intention,  only  those  children  of  A. 
who  were  living  at  the  date  of  the  will,  and  who  survived 
the  testator,  would  constitute  the  class  of  primary  lega- 
tees, and  consequently  the  issue  only  of  such  primary 
legatees  as  were  living  at  the  date  of  the  will,  and  sur- 
vived the  testator,  could  claim  by  substitution. 

The  demand  in  behalf  of  Charles  A.  Meeker,  of  two- 
sixteenths  of  the  residuary  estate,  amounts,  in  sub- 
stance, to  a  claim  that  his  legacy  is  cumulative,  for  they 
are  each  of  the  same  amount.  In  2  Redfield  on  WillSj 
p.  178,  on  authority,  the  rule  is  stated  to  be  that  where 
legacies  are  of  the  same  amount,  and  given  by  the  same 
instrument,  the  presumption  is  that  they  are  a  mere  rep- 
etition of  the  same  gift,  and  will  not  be  construed  as 
cnmnlative,  unless  there  be  something  in  the  instrument^ 
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or  the  attending  circamstances,  proper  to  come  in  in  aid 
of  the  constraction  showing  a  different  intent. 

The  scheme  of  this  will  seems  to  be,  to  treat  the  testa- 
trix's nephews  and  nieces  named  therein  equally,  for  she 
bequeaths  to  each  one-sixteenth  part  of  her  property. 
There  appears  to  be  no  reason  why  a  construction  should 
be  indulged  to  destroy  their  equality,  but  rather  a  good 
reason  to  adopt  such  a  construction  as  will  effeet  an 
equality.  I  am,  therefore,  of  the  opinion  that  by  virtue 
of  that  clause  in  the  will,  Charles  A.  Meeker  is  only 
entitled  to  a  legacy  of  one-sixteenth. 

The  next  question  to  be  considered  is,  what  becomes  of 
the  one-sixteenth  which  was  given  to  John  Meeker,  and 
which  was  void  because  of  his  death  at  the  time  of  the 
execution  of  the  will.     Where  several  persons  are  named 
as  legatees  in  the  residue  primarily,  and  are  appointed  to 
take  equal  shares,  so  as  to  create  a  tenancy  in  common, 
the  share  of  one  pre-deceasing  the  testator  will  not  pass 
to  the  sur\'ivors,  but  will  go  to  the  next  of  kin,  as  prop- 
erty undisposed  of  (2  Red/,  on  WiUSy  176).     Where  a  de- 
vise or  bequest  is  made  to  a  number  of  persons  as  tenants 
in  common,  if  one  of  them  die  in  the  testator's  lifetime, 
his  share  does  not  pass,  because,  having  given  to  each  a 
certain  proportion  of  his  property,  it  would  be  inconsist- 
ent with  the  testator's  declared  intention,  to  give  to  the 
survivors  a  larger  proportion.    And  where  there  is  a  be- 
quest to  more  persons  than  one  by  words,  showing  that 
their  enjoyment  of  the  same  is  to  be  several,  and  not 
joint,  the  share  of  one  who  dies  before  the  testator  does 
not  pass  by  the  will,  but  remains  as  undisposed  of.    (Up- 
ham  X.  Emerson,  119  Mass.y  609 ;  lambord  v.  Boy  den, 

87  Id.y  249.) 
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In  the  latter  case  it  was  held  that  where  a  legacy  was 
given  to  more  persons  than  one,  by  any  mode  of  expres- 
sion which  denoted  a  severance,  the  legatees  would  be 
tenants  in  common.  In  general,  where  a  legacy  lapses, 
and  there  is  no  residuary  bequest,  it  goes  to  the  next  of 
kin  as  estate  undisposed  of  under  the  will.  (Armstrong 
V.  Moran,  1  Bradf.^  314.) 

It  .is  clear,  therefore,  to  my  mind,  that  the  one-six- 
teenth of  the  estate  given  to  John  Meeker  is  undisposed 
of  by  the  will,  and  goes  to  the  heirs-at-law,  and  next-of- 
Kin  of  the  testatrix. 

I  have  given  attention  to  the  construction  of  the  will  in 
question,  because  I  have  been  invoked  to  do  so  by  the 
respective  counsel.  But  whether  I  had  any  such  author- 
ity, or  whether  the  result  will  afford  any  advantage  to 
the  parties  interested,  will  depend  upon  the  scope  of  the 
fiSLse  of  Bevun  v.  Cooper  (72  J^.  7".,  317),  the  language  of 
which  would  seem  to  deny  any  such  authority ;  but  as 
that  language  appears  to  be  obiter^  I  am  constrained  to 
believe  that  it  was  not  the  intention  of  a  majority  of  that 
court  to  arrest  the  final  accounting  in  all  testate  eases. 


im»^ 


Nkw  Tobk  CouNTy.— HON.  D.  C.  CALVIN,  Subboqatb.— 

May,  1879. 

Wabd  V.  Ford. 

In  the  matter  of  the  estate  of  Augustus  H.   Ward, 

deceased. 

Upon  a  flnal  accounting  of  testamentary  trustees  pursuant  to  an  order  of 
theccurt.  or  the  provisions  of  the  statute  (QR  8.,  102,  §  80  [6  ed.]).  fuU 
commissions  ore  chargeable,  although  upon  their  accounting  as  exec« 
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utora  they  had  received  full  commissions,  and  when  the  estate  exceeds 
$100,000  over  and  above  debts  and  liabilities,  full  commissions  wi}l  be 
allowed  to  each  of  the  trustees,  not  exceeding  three,  and  where  there 
are  more  tluin  three,  three  full  commissions  mitst  be  equally  divided 
between  the  trustees.  (Following  Cram  v.  Cram,  2  Be^.,  244  ;  In  re 
Pike,  /d,  255.) 

Double  commissions  will  not  be  allowed  to  executors  as  testamentary 
trustees  except  where  the  will  clearly  shows  that  a  trust  has  been 
created  separate  and  distinct  from  their  duties  as  executors.  In  such 
a  case,  commissions  will  be  allowed,  although  the  trustees  have  not 
received  the  fund  by  actual  transfer  from  a  second  piurty,  but  from 
themselves  as  executors. 

Neglect  of  duty  will  not  deprive  an  executor  or  trustee  of  his  right  to 
commissions.  But  all  commissions  are  applicable  to  the  liquidation 
of  any  claim  on  the  part  of  the  estate  against  such  executor  or  trustee, 
whether  it  be  an  original  indebtedness,  or  a  liability  adjudged  on  his 
final  accounting. 

Upon  the  final  accounting  of  an  executor,  administrator  or  trustee,  he  is 
entitled  to  full  commissions,  one-half  for  receiving  and  one-half  for 
so  much  as  he  has  paid  out,  or  by  the  decree  is  directed  to  pay  out 
or  deliver,  either  to  the  beneficiaries,  or  to  his  successor  in  office.  The 
literal  interpretation  of  the  statute  limiting  commissions  to  cases  where 
there  has  been  both  a  receipt  and  disbursement  of  funds  is  not  to  be 
adopted. 

Trustees  are  entitled  to  commissions  on  the  body  of  the  estate  without 
distinction  between  personalty  and  realty. 

Valentine  0.  Valentine,  2  Barb,  Ch.,  430,  distinguished. 


Motion  to  confirm  auditor's  report  on  final  accounting 
of  testamentary  trustees. 

The  accounts  referred  were  those  of  Henry  W.  Ford,  as 
trustee  under  the  will  of  Augustus  H.  Ward,  and  of 
James  W.  G.  Clements,  as  trustee  under  the  same  will. 
The  accountings  were  consolidated. 

The  auditor  reported  among  other  things  that  the 
estate  held  two  mortgages,  one  made  by  the  trustee 
Clements  and  his  wife  to  the  testator,  for  $11,000,  pay- 
able on  the  27th  September,  1868,  on  19  Amity  street ; 
the  other,  a  prior  mortgage  by  the  same  parties  on  the 
same  premises,  for  $3, 000,  payable  1st  May,  1852,  acquired 
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by  decedent  in  his  lifetime.  That  Clements  had  permitted 
the  taxes  to  fall  in  arrear  and  failed  to  pay  interest ;  that 
the  last  installment  of  interest  upon  the  $3,000  mortgage 
was  paid  14th  July,  1873,  and  on  the  27th  March,  1878, 
the  arrears  of  interest  on  the  larger  mortgage  amounted 
to  $2,695 ;  that  Ford,  the  other  trustee,  did  not  think  the 
property  sufficient  security  for  payment  of  the  principal, 
but  doubted  his  power  or  duty  to  foreclose,  and  re- 
garded the  commissions  to  which  his  co-trustee  would 
be  entitled  sufficient  to  secure  the  estate  agjiinst  loss. 
That  it  was  likely  that  a  loss  would  result  if  reliance 
only  be  had  upon  the  security,  but  the  amount  of  loss 
could  not  be  determined  except  by  foreclosure.  That 
Clements  had  retained  commissions  from  the  estate 
while  indebted  thereto  for  the  interest  on  the  mortgages. 
No  evidence  upon  the  question  of  commissions  to  be 
allowed  to  the  trustees  was  given  before  the  auditor,  as 
that  subject  was  not  embraced  in  the  order  of  reference. 

It  appeared  by  the  summary  of  the  account,  that  the 
trustees  were  charged  with  over  a  million  of  dollars  for 
capital  and  inci-ease,  and  were  credited  with  loss 
$2,340.09 ;  real  estate  valued  at  $600,000 ;  bonds  and 
mortgages,  including  property  bought  in  on  foreclosure, 
$262,500  ;  United  States  Bonds,  $150,198.75  ;  and  a  note 
of  W.  H.  Ward,  $3,000  ;  aggregating  $1,022,038.44  ;  and 
showing  a  cash  capital  in  hand  of  $18,873.83.  They 
were  charged  in  the  income  account  $359,659,67;  and 
credited  with  expenses  of  administration  of  real  estate, 
$89,372.57;  of  personal  property,  $39,497.66;  payment  to 
beneficiaries,  $217,000 ;  leaving  cash  balance  of  income 
$13,789.34. 

No  commissions  had  been  allowed  to  the  trustees  as 
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such,  or  to  the  executors  on  the  real  estate  of  $600,000  ; 
but  commissions  had  been  allowed  to  the  executors  as 
such,  upon  the  principal  of  the  personalty,  amounting  to 
$440,912.01 ;  but  nothing  had  been  allowed  to  them  as 
trustees. 

The  trustees  claimed  that  they  were  each  entitled  as  | 
such  to  half  commissions  on  the  principal. 

The  executor  Clements,  asked  that  the  decree  should 
provide  that  his  commissions  be  applied  to  his  indebted- 
ness, and,  as  the  property  covered  by  the  mortgages  was 
out  of  repair,  the  sum  of  about  $1,000  of  such  commis- 
sions should  be  appropriated  for  the  repair  of  the 
premises,  and  that  he  be  permitted  a  reasonable  time  to 
dispose  of  the  property  at  private  sale,  and  that  all  his 
subsequent  commissions  as  trustee  be  retained  for  the 
purpose  of  liquidating  his  debt. 

The  trustee  Ford,  by  his  counsel,  submitted  that  the 
trustees  were  entitled  to  full  commissions  upon  the  real 
estate. 

Counsel  for  the  cestuis  que  trust  claimed  that  no 
commissions  should  be  allowed  upon  the  j)rincipal  ol*  the 
estate,  because  the  accounting  concerned  the  income 
only,  and  the  trustees  continued  to  hold  the  trust 
estate ;  that  half  commissions  are  not  allowed  by  law, 
and  that  they  can  only  be  allowed  on  receiving  and 
paying  out ;  and  that  the  commissions  asked  upon  the 
real  estate  should  be  allowed,  if  at  all,  only  upon  the 
actual  value  thereof,  and  not  its  estimated  value. 

Tlie  proctor  for  Mary  E.  Easton,  and  special  guardian 
for  Anna  L.  Easton,  a  minor,  objected  to  any  allowance 
of  commissions  to  the  trustees,  on  any  of  the  trust  f  und, 
because,  on  a  former  accounting,  they  had  received  com-^ 
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missions  as  executors.  Objection  was  also  made  by  him 
to  any  allowance  to  the  counsel  for  the  trustee  Clements, 
because  Clements  was  a  defaulter  to  the  estate. 

Ibyino  Wakd,  for  Clements,  imttee. 

EvABTs,  SouTHscATD  &  Choate,/(^  Fbrd,  trtutee. 

Db  Forest  &  Weeks,  for  eestuis  que  trust 

Alfred  T.  Ackebt,  proctor  for  Mary  E.  Saston,  and  guardian  for 
Anna  L.  Boston, 

The  Subrogate.— By  section  71  of  3  Ji.  8.,  101  (6 
ed.),  it  is  provided,  that  on  the  settlement  of  the  account 
of  an  executor  or  administrator,  the  Surrogate  shall  allow 
to  him  for  his  services,  and  if  there  be  more  than  one, 
shall  apportion  according  to  the  services  rendered,  ot  er 
and  above  his  or  their  expenses,  for  receiving  and  payii  g 
out  any  sum  not  to  exceed  $1,000,  at  five  per  cent.,  or 
any  sum  exceeding  $1,000,  and  not  amounting  to 
$10,000,  at  two  and  a  half  j)er  cent.,  and  for  all  surt:s 
above  $10,000,  one  per  cent.,  together  with  actual  and 
necessary  expenses.  If  the  personal  estate  amount  to  not 
less  than  $100,000,  over  and  above  debts  and  liabilities, 
and  if  there  shall  be  more  than  one  executor  or  adminis- 
trator, instead  of  apportioning  the  compensation  as  above 
provided,  each  shall  be  entitled  to  full  compensation,  as 
though  he  had  been  sole  executor  or  administrator,  pro- 
vided the  whole  amount  of  compensation  shall  not 
exceed  what  would  be  paid  to  three  executors  or  admin- 
istrators ;  and  if  more  than  three,  the  three  commissions 
shall  be  divided  in  equal  shares.  By  section  80,  3  Ji.  8,^ 
102  (same  edition),  trustees  by  will  or  appointed  by  com- 
petent authority,  &c.,  are  authorized,  from  time  to  time, 
to  render  and  finally  settle  their  accounts  before  the 
Surrogate  in  the  manner  provided  for  the  final  settle- 
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ment  of  accounts  of  executors  or  administrators ;  and 
the  Surrogate  is  directed  to  allow  to  the  trustees  the 
same  compensation  for  their  services  by  way  of  commis- 
sions a4S  are  allowed  by  law  to  executors  and  administra- 
tors. In  Cram  v.  Cram  (2  Redf.^  244),  on  a  careful 
examination  of  the  authorities,  it  was  held  that  when- 
ever such  accounting  was  made  pursuant  to  an  order  of 
the  court,  or  the  provisions  of  the  statute,  full  commis- 
sions were  chargeable,  although  as  executors,  ou  their 
accounting  as  such,  they  had  received  full  commissions. 
And  in  the  Matter  of  Pike  (2  Redf, ,  255),  it  was  held, 
that  where  the  estate  exceeded  $100,000,  over  and  above 
debts,  &c.,  each  executor  was  entitled  to  full  commis- 
sions to  the  number  of  three,  and  tliat  if  there  were  more 
than  three,  three  full  commissions  must  be  equally 
divided  between  the  trustees.  To  the  same  effect  see 
Bohde  c.  Bruner  (2  Redf.,  333). 

In  CHllespie  ??.  Brookes  (2  Redf.^  349),  and  the  Matter 
Mount  (/ii.,  405),  it  w^s  substantially  held  that  the  fad 
that  the  executors  had  neglected  their  duty  in  converting 
securities,  which  resulted  in  a  loss  to  the  estate,  did  not 
depriVe  them  of  their  right  to  commissions.  But  counsel 
in  this  case  have  cited  these  authorities  as  establishr'ng 
the  point  that  an  executor  or  trustee  may  l>e  entitled  to 
his  commissions,  and  receive  them,  notwithstanding  he 
is  indebted  to  the  estate,  or  chargeable  with  loss  thereto, 
by  reason  of  his  mismanagement.  These  authorities  did 
not  hold  anj'  such  doctrine,  but  they  proceeded  upon 
the  theory  that  the  commissions  had  been  earned,  and 
that  they  were  applicable,  so  far  as  may  be  necessary, 
to  the  liquidation  of  the  claim  against  the  executor, 
whether  it  was  a  debt  to  the  estate,  or  a  liability  ad<* 
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jadged  on  his  final  accoanting  ;  sach  decree  is  upon  the 
theory  that  his  liability  will  be  discharged  to  the  estate. 
The  case  of  Valentine  v.  Valentine  (2  Barb.  Ch.,  430), 
does  not  sastain  the  point  to  which  it  is  cited,  to  wit : 
that  commissions  can  only  be  allowed  on  such  sums  as 
shall  have  been  both  received  and  paid  oat.  The  ques- 
tion in  that  case  was  whether  the  commissions  should  be 
computed  upon  the  aggregate  amount  received  and  paid 
out,  or  whether  the  executors  might  charge  five  per  cent, 
each  for  the  first  thousand  received  by  them  respect- 
ively, and  two  and  a  half  per  cent,  upon  the  next  $5,000 
respectively,  and  it  was  held  that  the  latter  computation 
was  unlawful.  In  White  v.  Bullock  (cited  15  How.  Pr.j 
102),  the  only  point  raised  and  passed  upon  by  the  court 
was  whether  a  decree  granting  allowances  to  the  execu- 
tors before  the  act  of  1849,  authorizing  the  Surrogate  to 
apportion  the  commissions,  entitled  the  executors  to  an 
equal  share.  Nor  did  the  question  under  consideration 
arise  in  Westerfield  v.  Westerfield  (1  Bradf.^  198),  nor  in 
Eager  ©.  Roberts  (2  Redf.y  247),  nor  in  Foley  v.  Egan  (13 
Abb.  Pr.^  N.  8.^  361,  note).  Nor  do  I  understand  that  the 
case  In  re  Kellogg  (7  Paige^  265)  is  repudiated  by  the 
justice  sitting  at  Chambers  ih  that  case.  In  the  Matter 
of  Roberts  (3  Johns.  Oh.^  43),  Chancellor  Kent,  on  the 
petition  of  a  committee  of  a  lunatic,  for  an  allowance  for 
compensation  as  such  committee,  under  the  act  of  1817, 
chapter  251,  providing  that  it  should  be  lawful  for  the 
court  of  chancery,  in  the  settlement  of  the  accounts  of 
guardians,  executors  and  administrators,  to  make  rea- 
sonable allowance  for  their  services  above  their  expenses, 
and  that  when  the  rate  of  such  allowance  should  be  set- 
tled by  the  Chancellor,  it  should  be  conformed  to  in  all 
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cases  in  the  settlement  of  such  accounts,  adopted  the 
rate  of  compensation  of  five  "per  cent,  on  all  sums  re- 
ceived and  paid  out,  not  exceeding  $1,000  (that  is,  two 
and  a  half  per  cent,  for  such  sums  received,  and  two  and 
a  half  per  cent,  for  such  sums  paid  out) ;  two  and  a  half 
per  cent,  on  any  excess  between  $1,000  and  $5,000,  and 
one  per  cent,  on  the  balance.  That  case  states  that  on 
the  1st  of  October  1817,  a  general  rule  establishing  such 
allowance  to  guardians,  executors  and  administrators, 
was  made.  (See  Id.^  630,  for  the  rule.)  In  the  Matter  of 
Kellogg  (7  Paiffe,  265),  the  Chancellor,  at  page  267,  says : 
**  The  Surrogate  gave  certain  allowances  by  way  of  com- 
missions for  receiving  and  paying  out  moneys  by  the 
executor,  guardians,  &c.,  without  si)ecifying  how  much 
is  to  be  allowed  for  receiving,  and  how  much  for  paying 
out  the  same,  and  it  may  sometimes  happen  that  the 
guardian  or  trustee  may  be  entitled  to  compensation  for 
one  service,  and  not  for  the  other.  In  such  case  the  lan- 
guage of  the  statute  must  be  construed  with  reference  to 
the  decision  of  Chancellor  Kent  in  the  Matter  of  Rob- 
erts, which  had  established  the  allowance,  half  commis- 
sions for  receiving,  and  half  for  paying  out  the  trust 
moneys  ;"  and  it  was  held  that  the  trustee  was  entitled 
to  half  commissions  for  receiving,  and  half  for  paying 
out,  notwithstanding  the  language  of  the  statute  fixed 
the  commissions  for  receiving  and  paying  out  moneys. 

If  a  literal  interpretation  of  the  statute  authorizing  the 
allowance  of  commissions  should  be  adopted,  it  would 
undoubtedly  exclude  the  allowance  of  commissions,  ex- 
cept in  a  case  where  there  had  been  both  a  receipt  and 
disbursement  of  money.  In .  the  Matter  of  De  Peyster 
^4  Saiidf.  Ch.^  611),  it  was  held  that  a  trustee,  in  passing 
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his  accounts  and  transferring  the  property  to  his  sue- 
cessor,  was  entitled  to  commissions  on  the  capital  of  the 
estate,  consisting  of  stocks,  and  bonds  and  mortgages, 
though  some  came  to  him  from  his  predecessor,  and  were 
neither  invested  nor  converted  by  him.  It  wm  objected, 
by  counsel  opposed  to  the  allowance,  that  the  statute 
gave  commissions  only  for  Tnoney  pajonents.  It  was 
held,  in  that  case,  that  the  trustee  was  entitled  to  com- 
missions on  real  estate,  which  his  predecessor  bid  in  on  a 
foreclosure  of  mortgage  thereon.  In  Wagstaflf  c.  Lowerre 
(23  Barb.^  209),  it  was  held  that  trustees  were  entitled  to 
commissions  on  the  amount  of  property  held  by  them  in 
trust,  without  any  distinction  between  real  and  personal 
estate.  In  Mcacham  v.  Sternes  (9  Paige^  398J,  it  was  held 
that  a  trustee  was  entitled  to  commissions  upon  sums 
with  which  he  was  charged,  in  conseqiience  of  loss  aris- 
ing from  his  negligence,  and  on  debts  due  to  liimself,  as 
one  of  the  cestuis  que  trusty  as  also  on  the  balance  in  his 
hands,  which  he  is  directed,  by  the-  decree,  to  pay  to  the 
cestuis  que  trust.  The  ChancelKvr,  at  page  404,  says : 
^'  I  believe  it  has  been  the  unifor/n  practice  of  the  courts, 
since  the  passage  of  the  act  of  April,  1817,  to  allow  the 
executor  and  administrator,  or  guardian,  his  half  com- 
missions upon  the  whole  amount  of  the  debit  side  of  the 
account  against  him."  (See  also  Tiffany  &  Bullard  Law 
of  Trusts,  <£c.,  844.) 

From  this  examination  of  the  authorities,  as  well  as 
upon  the  obvious  principles  of  justice,  I  am  of  the  opin- 
ion that  an  ^ecutor,  administrator  or  trustee,  on  an 
accounting  such  as  this  is^  is  entitled  to  full  commissions, 
one-half  for  receiving,  and  one-half  on  so  much  as  he  has 
paid  out,  or  by  the  decree  is  directed  to  pay  out  or  de- 
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deliver,  either  to  the  beneficiaries  under  the  trust,  or  to 
his  successor  in  office ;  and  this  view  is  confirmed  by  the 
case  of  Mann  v.  Lawrence  (3  Bradf,^  424).  Indeed,  it 
would  be  an  absurdity  to  hold  that  the  statute  in  ques- 
tion was  to  be  literally  and  conjunctively  interpreted, 
for  a  case  might  arise  in  which  a  trustee  might  receive, 
invest,  and  pay  interest  on  a  trust  fund  for  a  series  of 
years,  and  never  pay  it  out,  either  because  of  his  death, 
or  possibly  the  destruction  of  the  fund. 

The  next  question  to  be  considered  is  whether  the 
trustees  in  this  case  are  entitled  to  commissions,  as 
though  they  had  not  been  executors,  and  received  com- 
missions as  such.  In  Valentine  v,  Valentine,  above  cited, 
one  of  decedent's  sons  was  a  lunatic,  and  the  testator 
directed  his  executors  to  invest  his  share  of  the  estate 
in  good  security,  and  apply  the  income  to  his  support 
for  life,  and  pay  the  principal  to  his  children  equally, 
after  his  death.  On  the  accounting  of  the  executors,  the 
Surrogate  allowed  to  each  executor  full  commissions  of 
five,  and  two  and  a  half  per  cent.  But  the  Chancellor,  at 
page  438,  held  that  the  funds  in  the  hands  of  the  execu- 
tors for  the  benefit  of  the  lunatic  and  his  children,  were 
held  in  their  character  of  executors,  and  that  the  trust 
and  executorship  were  inseparable,  and  therefore  they 
wei-e  not  entitled  to  double  commissions,  first  in  the 
character  of  executor,  and  again  in  the  character  of 
trustee,  and  suggested  that  it  would  have  been  otherwise 
if  the  will  had  ditected  them  to  pay  part  of  the  fund  to 
one  of  their  number  as  trustee,  upon  a  separate  and  dis- 
tinct trust.  In  Westerfield  «.  Westerfield  {supra),  Judge 
Bhadfobd  held,  that  double  commissions  would  not  be 
allowed  on  a  legacy  given  to  an  executor  in  trust ;  but  if 
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the  trust  required  him  to  receive  and  disburse  the  in- 
come, he  would  be  entitled  to  commissions  on  the  income, 
and  to  the  expense  of  managing  the  trust,  as  against  the 
legatee  or  cestui  qiie  trust. 

In  that  case  the  will  set  a  certain  fund  apart,  then  in- 
vested on  bond  and  mortgage,  to  be  held  and  disposed  of 
by  her  executors  upon  certain  trusts,  and  the  learned 
Surrogate  held,  under  the  authority  of  Valentine  ©. 
Valentine  (swpra\  that  in  directing  the  executor  to  hold 
the  fund  in  trust,  he  did  not  divorce  the  trust  from  the 
executorship,  but  attached  it  to  it,  and  the  trust  be- 
longed to  the  office  of  executor.  But  he  also  suggests 
that  he  should  not  allow  the  executor  and  trustee 
double  commissions,  because  he  had  authority  over  him 
as  executor  only.  That  case  arose  in  1850,  and  ante- 
rior to  the  statute  authorizing  the  SuiTogate  to  require 
trustees,  as  such,  to  account,  and  to  allow  them  com- 
missions. In  Drake  i>.  Price  (7  Barh. ,  388),  it  was  held 
t?xat  after  having  received  full  commissions  on  money 
directed  to  be  invested  by  executors  for  the  benefit  of 
the  legatee,  the  executors  were  not  entitled  to  charge 
five  per  cent,  for  receiving  and  paying  out  interest 
moneys  to  the  legjitee  annually,  but  they  should  charge 
only  one  per  cent.  Barculo,  J.,  held  that  commis- 
sions were  not  to  be  taken  in  two  capacities  as  executors, 
and  trustees,  citing  Valentine  i?.  Valentine.  He  stated 
that  in  Vanderheyden  ??.  Vanderheyden  (2  Palge^  287), 
full  commissions  were  allowed  upon  annual  rests  and 
disbursements,  but  that  in  that  case  there  were  annual 
rests  made  for  the  purpose  of  charging  interest,  and 
were  regarded  as  annual  settlements  of  the  accounts ; 
that  in  the  case  under  consideration  the  payment  of  the 
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income  by  the  executor  was  a  mere  continuance  of  his 
duties,  and  that,  having  received  full  commissions  on  the 
fund  invested,  he  should  take  only  one  per  cent,  on 
the  proceeds  of  the  funds ;  he  was  not  permitted  to 
begin  anew  every  year.  TMs  latter  case  went  to  the 
Court  of  Appeals,  and  is  reported  in  5  iT.  T.,  430,  and 
was  decided  in  October,  1851,  and  was  affirmed.  Foote, 
J.  said,  that  the  material  question  was  whether  the  ex- 
ecutors held  the  funds  as  executors,  or  trustees,  or 
whether  as  executors  they  had  paid  it  over  to  themselves 
as  trustees,  and  held  it  in  the  latter  character.  In 
Lansing  v,  Lansing  (45  Barb.y  182),  it  was  held  that 
there  was  no  tnist  created  in  the  hands  of  the  executors, 
distinct  and  separate  from  their  duties  as  such,  the 
testator  not  naming  them  as  trustees,  nor  manifesting 
any  intention  that  they  should  act  otherwise  than  as 
executors  ;  and  without  proper  words  f  o  establish  a  trust, 
it  should  not  be  inferred  ;  that  acting  as  executors  only 
in  the  investment  and  management  of  a  legacy,  the 
executor  was  entitled  to  commission  of  one  per  cent, 
only  upon  the  increase  of  the  fund,  such  increase  being 
a  mere  addition  to  the  principal  fund.  (See  the  cases  of 
Drake  v.  Price,  Valentine  v.  Valentine,  AVesteriield  v. 
Westerfield,  supra,) 

An  examination  of  the  will  of  the  testator  clearly 
shows  that  there  was  a  trust  created  in  the  hands  of  the 
executors,  distinct  and  separate  from  their  duties  as 
such  executors.  By  a  decree  entered  herein  on  the  4th 
day  of  September,  1872,  the  executors  are  directed — it 
being  recited  that  they  had  fully  accounted  for  all 
moneys  and  property  of  said  estate,  which  had  come  to 
their  hands  as  such,  and  that  their  account  had  been 
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finally  settled  to  retain,  as  trustees  under  said  will,  the 
balance  of  principal  remaining  in  their  hands,  and  also 
the  real  estate  remaiaing  unsold,  appraised  at  $600,000, 
and  naming  the  several  trusts  mentioned  in  the  will. 

I  am  of  the  opinion  that  section  80  of  3  Ji.  >&,  above 
referred  to,  being  chapter  115  of  the  Laws  of  1866, 
gives  to  trustees,  as  such,  the  same  commissions  as 
executors.  If  any  discrimination  had  been  intended 
against  such  trustees  as  were  also  executors,  it  would 
have  been  so  provided  in  the  act  itself. 

It  is  conceded  by  all  the  authorities,  that  if  the  execu- 
tors were  directed  to  Jiand  over  a  fund  to  one  of  their 
number  as  trustee,  the  trustee  would  be  entitled  to  full 
commissions,  notwithstanding  the  executors  had  re- 
ceived their  full  commissions  as  such  ;  and  yet  it  might 
often  occur,  that  a  particular  trustee  would  be  in  actual 
possession  of  the  entire  assets  remaining,  and  there 
would  be  no  transfer  of  the  trust  fund  from  the  execu- 
tors to  the  trustee.  The  trustees  are  directed  to  retain 
the  fund  as  such,  in  a  different  cajyacity  from  that  of 
executors.  Although  the  statute  granting  commissions 
refers  to  the  receipt  and  payment  of  assets  for  which 
they  are  to  be  compensated  by  way  of  commissions,  it  is 
entirely  clear  that  those  commissions  are  not  allowed 
solely  for  the  performance  of  that  duty,  but  for  the 
right  administration  of  the  estate,  including  investment 
and  re-investment,  and  all  the  responsibility  attending 
such  a  trust.  Indeed,  the  major  part  of  the  responsi- 
bility is  the  care  of  the  fund,  and  it  would  be  entirely 
illogical  t^  say  that,  because  the  trustee  has  not  re; 
ceived,  by  actual  transfer,  the  fund  from  a  second  party, 
but  from  himself  as  executor,  therefore  he  shall  receive 
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no  compensation  as  trustee  for  the  proper  administration 
of  the  estate.  In  the  cases  of  Pike,  and  Cram  v.  Cram, 
above  referred  to,  I  reached  the  same  conclusions,  with- 
out a  full  discussion  of  the  authorities  or  the  principle 
upon  which  that  conclusion  was  based.  In  the  matter 
of  Pirnie  (1  Tuclc,  119),  Surrogate  Tucker  held  that  the 
act  of  1866  gave  full  commissions  to  trustees  upon  each 
accounting,  but  in  that  case  it  does  not  appear  whether 
the  trustee  had  received  commissions  as  executor,  and 
therefore,  as  the  case  stands,  I  do  not  regjuxl  it  as  au- 
thority upon  the  questions  involved  in  this  case. 

I  come  next  to  the  consideration  of  the  question, 
w^hether  commissions  should  be  allowed  to  trustees  on 
the  real  estate,  and  if  so,  how  much.  In  Mann  ».  Law- 
rence {supra\  Surrogate  Bradford  held  that  the  execu- 
tors, on  their  ac<K)unting,  were  entitled  to  charge  full 
commissions  on  the  capital  of  the  estate.  In  Wagstafl 
V.  Lowerre  {supTa\  it  was  held,  on  full  discussion,  that 
the  trustee  was  entitled  to  full  commissions  upon 
personal  estate,  as  well  as  on  real  estate,  held  by  him  in 
trust,  and  that  there  was  no  distinction  between  real  and 
I)ersonal  estate. 

In  the  Matter  of  De  Peyster  (4  Sandf.  Ch.^  611), 
trustees  are  held  to  be  entitled  to  commissions  on  the 
capital  of  the  estate,  including  real  estate  which  their 
predecessor  bid  in,  on  a  sale  on  foreclosure,  the  latter 
being  in  equity  personalty,  as  to  the  trust  estate ;  and 
the  head-note  states,  seirible  as  to  real  estate,  generally 
vested  in  trastees.  (See  also  Meacham  v.  Sternes, 
supra.) 

I  am  therefore  of  the  opinion  that  the  trustees,  as 
such,  are  entitled  to  one-half  commission  on  the  body  of 
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the  estate  without  distinction  between  personalty  and 
realty ;  that  the  commissions  thus  allowed  to  the  trustee, 
Clements,  should  be  applied  to  the  liquidation  of  his 
indebtedness  to  the  estate  on  the  mortgages  in  question, 
after  the  payment  of  taxes  in  arrear ;  and  the  decree 
should  provide  for  the  retention  of  aU  his  future  com- 
missions untU  said  mortgages  shall  be  fully  paid  ;  and 
that  the  said  mortgages  be  foreclosed  without  delay, 
unless  the  arrears  of  taxes  and  interest  be  paid,  and  the 
principal  of  the  two  mortgages  reduced  to  $9,000. 

Ordered  accordingly. 


i^"*- 


New  Toek  County.— HON.   D.  C.    CALVIN,  Subbooatb.— 

May,  1879. 

Cohen  v.  Cohen. 

In  the  Tnatter  of  the  estate  of  Napthalie  Cohen,  de- 

ceased. 

Where  an  absolute,  unconditional  gift  and  power  of  disposition  is  given  to 
tlie  primary  legatee,  and  the  legacy  over  is  of  ^hat  remains  unspent  or 
undisposed  of,  such  remainder  is  void,  as  inconsistent  with  the  abso- 
lute estate  or  jus  dispojiendl  previously  given  by  express  terms  or  nec- 
essary implication. 

The  testator  bequeathed  all  his  property,  consisting  of  personalty,  to  his 
wife,  for  life.  By  a  subsequent  clause  of  his  will,  he  directed  that 
after  the  death  of  his  wife,  all  the  residue  of  his  property,  of  which 
his  wife  shall  die  possessed,  should  be  divided  among  his  children. 
Held,  that  the  absolute  power  of  disposing  of  the  property  during  her 
life  was  thereby  conferred  on  the  widow,  and  that  she  was  entitled  to 
the  possession  and  control  of  the  properly. 

It  »eem8  that  even  if  the  gift  over  to  the  children,  of  the  undisposed-of  res- 
idue, were  not  void,  the  widow  would  still  be  entitled  to  the  possossioa 
of  the  property,  as  trustee  for  the  children. 
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Application  for  decree  upon  final  accounting. 

The  decedent  left  a  widow  and  four  children,  and  his 
will  directed  first,  the  payment  of  his  debts,  and  then  pro- 
vided as  follows :  "Second,  I  give  and  bequeath  to  my 
beloved  wife,  Goldie  Cohen,  during  her  natural  life,  all 
my  real  and  personal  property  which  I  may  die  possessed 
of.  Third,  and  I  do  hereby  order  and  direct  that  after 
the  death  of  my  said  wife,  Goldie  Cohen,  all  the  residue 
of  my  real  and  personal  property,  which  she  shall  die 
possessed  of,  shall  be  given  to  my  children,  in  manner 
following,  to  wit:  that  is  to  say,  aU  jewelry  to  my 
daughters,  Lena,  Kate,  and  Mary,  share  and  share  alike, 
to  my  son  Harris  the  sum  of  $5.00,  and  aU  the  rest  and 
residue  of  my  estate,  real  and  personal,  after  deducting 
the  several  bequests  by  me  made  as  aforesaid,  I  do  hereby 
order  and  direct  to  be  given  to  said  Lena,  Kate,  Mary 
and  Abraham,  share  and  share  alike."  .  The  testator 
possessed  no  real  estate,  but  left  money. 

The  executor  claimed  that  he  should  invest  the  estate, 
and  pay  the  widow  the  interest  only  during  her  life ; 
while  the  widow  claimed  that  the  whole  principal  should 
be  iKiid  over  to  her,  and  that  she  had  authority  to  dispose 
of  the  same  as  she  might  desire. 

H.  E.  Fabnsworth,  far  executor, 

A.  &  L.  Levy,  for  widow  and  leff€ttee$.  r^/  . 

TiiE  Surhooate. — ^It  will  be  observed  that  the  lan- 
guage of  the  second  clause  of  the  will  under  considera- 
tion is  general,  and  such  as  would  obviously  give  an 
absolute  ownership  to  the  property,  but  for  the  expres- 
sion ^^  during  her  natural  life,"  and  the  third  clause, 
which  provides  that  after  the  death  of  the  testators  wlf^ 
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the  residue  of  his  property,  which  she  shall  die  possessed 
qfy  shall  be  given  to  his  childeren.  Upon  a  careful  study  of 
these  provisions,  I  am  inclined  to  the  opinion  that  it  was 
the  intent  of  the  testator  to  confer  ujion  his  wife,  during 
her  life,  the  right  to  possess,  enjoy,  and  dispose  of  such 
property,  and  that  if  she  should  dispose  of  it  durincf  her 
life,  such  disposition  would  be  lawful,  and  the  disi)osition 
of  the  residue  to  the  testator's  children  become  inoi)er- 
ative. 

In  Pinckney  o.  Pinckney  (1  Bradf.,  20D),  the  learned 
Surrogate,  at  page  271,  states  the  rule  to  be,  that  where 
the  intent  is  to  give  an  absolute,  unconditional  gift  and 
power  of  disposition  to  the  primary  legatee,  and  the 
legacy  over  is  of  what  remains  unspent  or  of  that  which 
Jie  dies  possessed  of,  or  has  not  sold  or  devised,  such  a 
remainder  is  void,  as  being  inconsistent  with  the  abso- 
lute estate,  or  Jus  disponeiuU  previously  given  by  ex- 
press terms,  or  necessary  implication.  At  page  273  he 
fiums  up  the  matter  as  follows:  "Where  the  true  im- 
port of  the  gift  is  to  vest  the  legatee  with  the  power  of 
disposing  of  the  principal  fund,  the  thing  itself,  so  that 
in  the  lawful  exercise  of  that  ]X)wer  the  estate  may  be 
consumed  by  the  fii-st  legatee,  and  nothing  be  left  at  his 
decease,  and  where  only  the  residue  undisposed  of  is 
given  over,  then  the  legacy  over  is  void,  for  repugnance 
to  the  absolute  ownership  previously  given.  But  where 
the  thing  itself,  the  entire  interest,  is  limited  over  on  a 
contingency,  the  generality  of  the  words  of  the  first  gift, 
which,  standing  alone  and  uncontrolled,  would  have 
given  the  absolute  estate,  will  be  restrained  and  quali- 
fied. The  effect  of  such  a  restriction  is  to  render  the 
first  taker  incapable  of  defeating  the  limitation  by  any 
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act  of  his  own."  The  learned  Surrogate  refers  to  the 
statute  which  declares  that  the  limitation  of  future 
or  contingent  interests  in  personal  property  shall  be 
subject  to  the  same  rulei  as  are  prescribed  in  respect  to 
land.  In  Smith  v.  Van  Ostrand  (64  JT.  F.,  278),  the 
testator  gave  to  his  wife  $1,650  for  her  support  during 
her  natural  life,  or  so  long  as  she  should  remain  his 
widow,  in  lieu  of  dower;  then  her  said  dower  to  be 
transferred  to  the  testator's  three  children  ;  $50  of  .said 
sum  to  be  paid  to  the  widow  as  soon  as  practicable  after 
his  decease,  and  the  residue  in  about  six  months  there- 
after. It  was  held  that  the  bequest  gave  to  the  widow 
the  use  of  $1,050  during  her  life  or  widowhood,  with 
power  to  apply  so  much  of  the  principal  as  might  be 
necessary  for  her  support,  but  with  no  further  power  o£ 
disposition  ;  and,  subject  to  the  exercise  of  that  power, 
gave  the  remainder  of  the  principal  to  the  children ;  that 
such  remainder  was  not  repugnant  to  the  prior  gift,  and 
was  valid,  and  the  children  were  entitled  to  so  much  of 
the  fund  as  remained  undisposed  of  for  her  support.  In 
discussing  this  question  at  page  284,  Judge  Rapallo 
says,  citing  certain  authorities:  "These  cases  sus- 
tain the  proposition,  that  where  an  absolute  power  of 
disposal  is  given  to  the  first  legatee,  a  remainder  over  is 
void  for  repugnancy;"  but  proceeds  on  the  next  page 
to  distinguish  that  case  from  those  cited,  and  says, 
*'That  they  also  recognize  the  principle,  that  if  the  jus 
disponendi  is  conditional,  the  remainder  is  not  repug- 
nant," and  the  conclusion  which  the  learned  judge 
reached  in  that  case  was  that  the  power  of  disposition,  if 
any,  was  only  for  a  special  purpose,  that  is,  the  support 
of  the  widow,  and  that  she  had  no  power  to  appropriate 
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the  funds  to  any  other  purpose,  and  he  held  that  for  that 
reason  the  Jus  disponendi  was  conditional,  and  the  re- 
mainder not  repugnant  bat  valid.  The  case  of  Thomas 
t.  Pardee  (12  Huny  151),  is  substantially  to  the  same 
effect.  Mebwin,  J.,  at  page  159,  states  that  the  title  to 
the  estate  in  that  case  was  in  the  executor,  while  the 
physical  custody  was  in  the  widow,  who  was  to  take  what 
she  chose  for  her  support  and  comfort,  and  whatever  at 
her  death  was  left,  be  it  principal  or  interest,  was  to  be 
divided  by  the  executor ;  that  the  testator  did  not  intend 
to  give  his  wife  the  principal  or  interest  as  such,  but 
whatever  she  needed  for  her  comfort  and  snpport,  she 
being  the  judge,  she  could  take  out  from  the  estate,  as  a 
whole;  but  Ihat  what  she  did  not  take  out,  what  re- 

• 

mained  at  her  death,  was  to  go  to  the  others.  The  re- 
mainder was  held  valid  in  that  case,  on  the  authority  of 
Smith  V.  Van  Ostrand,  above  cited.  But  in  neither  of 
those  cases,  nor  in  Terry  v,  Wiggins  (47  N.  T. ,  512),  nor  in 
Norris  v.  Beyea  (13  iY.  F.,  273),  nor  in  any  of  the  cases  to 
which  my  attention  has  been  called,  is  there  any  queGtion 
raised  as  to  the  general  doctrine,  that  where  an  absolute, 
unconditional  gift,  and  i)ower  of  disposition  is  given  to  the 
primary  legatee,  and  the  legacy  over  is  of  what  remains 
imsi)ent  or  undisi)osed  of,  snch  remainder  is  void,  as 
inconsistent  with  the  absolute  estate  ov  Jvs  disp(yne:idl 
previously  given  by  express  terms,  or  necessary  impli- 
cation. Although  I  have  reached  the  conclusion,  th.it 
the  widow  has  i)ower,  under  the  terms  of  the  will,,  to  dis- 
pose of  the  whole  property,  it  is  not  necessary  that  I 
should  determine  whether  that  fact  makes  the  clause, 
giving  the  remainder  in  possession  of  the  widow  at  lie:* 
death  to  the  children,  void^  so  that  if  she  shall  leave  any 
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I)ortion  of  it  undisposed  of,  her  next  of  kin  will  take  as 
in  case  of  intestacy,  or  the  children  take  under  the  sub- 
sequent clause  of  the  will  as  legatees.  Such  a  determi- 
nation would  be  premature,  because  it  cannot  yet  be 
ascertained  whether,  under  the  power,  she  will  or  will 
not  make  disposition  of  the  whole  fund.  At  her  death,  | 
leaving  some  portion  of  this  fund,  a  question  may  arise, 
whether  the  absolute  jKJwer  of  disposition  rendered  the 
devise  over  to  the  children  of  the  decedent  void,  under 
the  authorities,  or  whether  section  102,  2  Ji.  S.j  1114  (6 
ed.),  saves  the  interest  of  the  children,  as  a  future  estate 
limited  on  the  life  of  the  estate  of  the  widow ;  and  also 
section  2  of  the  same  Revised  Statutes,  1167,  making 
the  limitation  of  a  future  or  contingent  interest  in  per- 
sonal property  subject  to  the  rules  prescribed  under  the 
second  section,  just  cited. 

I  am  therefore  of  the  opinion  that  the  executor  has  no 
further  control  of  the  fund  in  question,  during  the  con- 
tinaance  of  the  life  of  the  widow,  and  that  the  entire 
fund  should  be  handed  over  to  her.  If,  however,  I  am 
not  right  in  the  view  that  the  jtis  disponendl  confeiTed 
upon  the  widow  renders  the  remainder  repugnant 
thereto,  and  therefore  void,  yet  it  is  quite  clear  that  the 
whole  property  is  given  to  the  widow,  and  if  there  be  a 
valid  remainder  created  in  behalf  of  the  children,  it  is 
created  in  the  hands  of  the  widow  as  their  trustee,  as  is 
well  suggested  by  Judge  Bapallo,  in  Smith  v.  Van 
Ostrand,  at  page  284. 

Ordered  accordingly. 


54         CASES  IN  THE  SURROGATES'  COURTS. 

M'OOT  r.  X*0OT. 


Nkw  Tobk  Couimr.— HON.  D.   C.  CALVIN,  Subrogate.— 

Jane,  1879. 

McCoy  v.  McCoy. 

In  the  matter  of  the  probate  of  the  last  ttiU  and  testa- 
ment of  JoHK  McCoy,  deceased. 

Neither  an  nnjast  will,  nor  the  existence  of  the  motive  and  opportunity 
for  undue  influence,  will,  in  the  absence  of  afBrmativc  evidence  of  its 
exercise,  warrant  tbe  prosompiion  of  such  undue  influence,  where  the 
testator's  raind  is  unimpaired,  and  he  had  the  opportunity  to  and  did 
understand  the  provisions  of  his  will. 

'The  testator,  an  aged  man.  but  of  dear  mind  and  Arm  will,  bequeathed  the 
bulk  of  his  property  to  his  daughter,  who  resided  with  him.  aided  him  in 
his  business,  and  nursed  him  during  his  last  illness.  lie  had  previously 
made  a  will,  dividing  his  property  equally  among  his  children.  The 
testator  had  separated  from  his  wife,  and  all  the  clildren  accomp:uiicd 
the  mother.  Upon  the  death  of  his  wife,  testator  bcciunc  reconciled 
with  his  daughter.  With  his  other  children,  alt  sons,  he  bad  very 
little  intercourse.  One  of  the  sons  left  for  the  West,  another  made  a 
personal  assault  upon  the  testator,  and  the  third  was  unfortunate  in 
business^  irregular  in  his  social  habits,  and  had  received  financial 
assistance  from  his  father  in  business.  The  will  was  drawn  by  a  re- 
spectable attorney,  upon  the  sole  request  of  testator,  and  in  the  ab- 
sence of  the  daughter. — HdA,  that  there  was  no  proof  of  undue  influ- 
ence. 

Hazard  v.  Uanford,  2  Hun,  45.  criticised. 

The  will  proix)unded  bore  date  the  23d  of  August, 
1877,  and  was  witnessed  by  John  H.  Welsh,  William  E. 
Corey  and  James  E.  Carpenter,  and  after  the  payment 
of  debts  and  funeral  expenses,  bequeathed  $20()  to  John 
B.  McCoy,  and  8200  to  Andrew  McCoy,  and  $100  to 
Thomas  McCoy,  devised  and  bequeathed  the  residue  erf 
his  estate  to  his  daughter  Mary  Ann,  and  directed  that 
no  charge  be  made  for  money  adranced  to  her,  or  Ko  the 
legatees  above  named,  who  were  his  sons,  and  appointed 
Mary  Ann  and  John  Cartres  the  executrix  and  executor. 
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John  B.  McCoy,  a  aon,  filed  objections,  in  snbstance 
that  the  will  was  not  executed  according  to  law,  was  pro- 
cared  by  undue  influence,  and  that  the  decedent  was  of 
unsound  mind. 

No  question  was  raised  respecting  the  due  execution 
of  the  instrument.  The  facts  appear  sufBciently  in  the 
opinion. 

A.  W.  LowsRRB  and  Thomas  M.  North,  for  proponent. 
Ho3CEB  A.  Nelbox.  for  eonientarU. 

The  Surrogate. — ^There  appears  to  be  no  reasonable 
doubt  that  the  decedent  was,  at  the  time  of  the  execution 
of  the  will  propounded,  of  sound  and  disposing  mind. 
Indeed*  theie  is  no  evidence  calculated  to  throw  any 
doubt  upon  that  question,  nor  any,  in  my  opinion,  which 
establishes  any  impairment  of  his  mental  faculties.  The 
only  question,  therefore,  left  for  determination,  is 
whether  the  instrument  was  the  result  of  his  free  an^ 
uncontrolled  purpose,  or  the  product  of  the  will  and 
purpose  of  his  daughter  Mary  Ann,  who  is  the  principal 
beneficiary. 

The  facts  upon  which  it  is  claimed  that  undue  influ- 
ence is  established,  are,  fu*st,  that  in  1872  the  decedent 
executed  a  will,  which  more  equally  divided  his  properly 
between  his  children,  giving  to  his  daughter,  however, 
the  larger  share.  Next,  the  fact  that  his  daughter  was 
.intimately  associated  with  him,  and  had  general  control 
.of  his  business  affairs  ;  that  she  attended  to  him  in.  his 
last  sickness,  and  that  she  sought  to  prejudice  her  father 
against  his  sons,  and  to  exclude  them  from  his  presence 
in  his  last  illness.  The  effect  of  these  circumstances 
must  be  considered  with  reference  to  the  history  of  the 
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family,  and  the  apparent  relations  of  his  sons  to  the  de- 
cedent, and  the  motives  likely  to  influence  him  in  favor 
of  his  daughter  and  against  his  sons.  It  appears  that  by 
an  unfortunate  disagreement,  there  was  a  total  alienation 
between  the  decedent  and  his  wife  and  all  his  children, 
resulting  in  a  formal  agreement  of  separation,  and  that 
his  hostility  to  the  children  resulted  principally  from 
their  adherence  to  the  mother  in  the  family  quarrel.  It 
also  appears  that  after  the  death  of  the  mother,  there  was 
a  peiTOanent  reconciliation  between  the  decedent  and  his 
daughter,  resulting  in  her  return  to  him,  and  her  general 
care  and  supervision  of  his  business  in  his  declining 
years,  but  that,  in  respect  to  his  sons,  there  had  been 
scarcely  any  intercourse  between  them  ;  that  one  was  a 
wayward  boy  who  went  West,  and  finally  became 
afflicted  with  paralysis  ;  that  another  was  of  intemperate 
and  irregular  habits,  and  because  of  personal  violence 
upon  his  father,  was  sent  to  the  Island  as  a  culprit.  The 
contestant  appears  to  have  been  somewhat  unfortunate 
in  business,  irregular  in  his  social  habits,  and  to  have 
been  the  recipient,  on  an  occasion  when  he  was  pecu- 
niarily embarrassed,  of  a  considerable  sum  of  money 
from  his  father.  It  seems  to  be  well  attested  by  several 
witnesses,  that  the  decedent  retained  no  fond  recollections 
of  his  sons,  but  expressed  gratitude  and  warm  apprecia- 
tion of  the  helpful  services  and  kind  attentions  of  his 
daughter,  though  there  is  some  evidence  tending  to  show 
that  he  at  times  exhibited  an  unwillingness  to  have  her 
know  of  the  visit  of  his  relatives,  and  a  feeling  that  she 
was  not  sufficiently  attentive  to  them.  It  also  satisfac- 
torily appears  that  the  will  in  question  was  drawn  by  an 
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intelligent  lawyer,  on  the  sole  dictation  of  tlie  decedent, 
in  the  absence  of  the  daughter. 

•  The  case  is  barren  of  any  proof  of  actual  influence, 
exerted  by  the  daughter  upon  the  decedent,  in  respect 
to  the  will  or  its  provisions.  The  question  to  be  deter- 
mined therefore,  is  whether,  in  the  absence  of  any  such 
proof,  the  circumstances  to  w^ich  reference  has  been 
made  are  sufficient  to  raise  the  presumption  of  undne 
influence,  and  whether  that  presumption  has  been  over- 
come by  other  competent  testimony  and  surrounding 
circumstances.  Considering  the  circumstances  of  this 
case,  it  can  liardly  be  said  that  the  instrument  in  ques- 
tion is  what  is  denominated  in  law  an  undutiful  will, 
for  there  are  very  rational  reasons  why  the  decedent 
should  feel  under  special  obligations  to  his  daughter, 
and  take  a  lively  interest  in  her  future  welfare.  As  she 
seems  to  have  been  quite  largely  instrumental  in  aiding 
him  to  accumulate  and  preserve  his  property,  it  can 
hardly  be  claimed  that  the  discrimination  was  without  a 
just  appreciation  of  his  duty  to  his  other  children. 

In  Seguine  v.  Seguine  {3^epeSy  363),  it  is  held  that  the 
doctrine  of  an  inofficious  testament  has  no  place  in  our 
law,  and  that  if  the  testator  has  full  testamentary  capac- 
ity, and  is  under  no  undne  influence,  he  may  dispose  of 
his  proi)erty  by  will  as  he  pleases,  however  absurd  or 
unjust  the  disposition  may  be.  In  Deas  v.  Wandell 
(1  BaUj  120;  S.  C,  3  Supr.  Ct.,  128),  it  was  decided 
that  the  mere  fact  that  a  wiU  gives  all  property  to 
persons  not  related  to  the  testator,  does  not  raise 
an  inference  of  want  of  mental  capacity,  or  of  undue 
influence.  In  Cudney  v.  Cudney  (68  iV.  F.,  148),  it 
is  held,  after  careful  consideration,  that  to  invalidate 
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a  will  on  the  ground  of  undue  influence,  there  must  be 
affirmative  evidence  of  the  facta  from  which  such  influ- 
ence is  to  be  inferred.  It  is  not  sufficient  to  show  that 
the  party  benefited  bj  a  will  had  the  motive  and  the 
opportunity  to  exert  such  influence.     There  must  be 

evidence  that  he  did  exert  it.     In  Gardner  v.  Gardner 

I 

(34  iT.  Y.y  1G5\  it  was  held  that  undue  influence  must 
,not  be  such  as  arises  from  influences  of  gratitude,  affec- 
tion, or  esteem,  but  the  control  of  another  will  than  the 
testator's,  while  the  faculties  of  the  testator  are  so  im- 
paired as  to  submit  to  the  control,  so  that  he  ceases  to 
be  a  free  agent ;  and  in  Seguine  v.  Seguine,  above  cited, 
it  was  held  that  undue  influence  must  be  an  influence 
exercised  by  coercion,  imposition  or  fraud,  and  its  exer- 
tion upon  the  very  act  must  be  proved.  (See  also 
McMahon  v,  Rj^an,  20  Pa.,  329;  McLaughlin  v.  Mc- 
Devitt,  03  iT.  Z.,  213 ;  1  He^.  on  Wills,  525 ;  Tyler 
V.  Gardner,  35  17.  T.,  559.) 

In  Hazard  v.  Hefford  (2  Sun,  445),  Mr.  Justice 
Gilbert  says,  at  page  448  :  "Evidence  that  the  testatrix 
had  been  influenced  in  making  the  will,  would  lead  to 
no  legal  result.  Such  an  inquiry  would  lead  to  an  inves- 
tigation of  the  motives  and  the  reasons  operating  on  the 
mind  of  the  testatrix,  and  to  confusion  and  doubt.  It  is, 
therefore,  a  wise  and  salutary  rule  that  requires  proof  of 
actual  coercion  and  fraud."  If  the  learned  judge 
intended  to  say,  that,  in  order  to  establish  undue  influ- 
ence sufficient  to  overturn  a  will  made  under  such 
influence,  actual  coercion  or  fraud  must  be  proved, 
I  am  of  the  opinion  that  he  states  the  doctrine  altogether 
too  broadly,  and  I  think  tliat  Judge  Bedfield,  in  his 
American  Cases  ux)on  the  Law  of  Wills,  p.  472,  in  a  note, 
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defines  the  doctrine  much  more  rationally  and  confor- 
mably to  the  adjudged  cases.  He  says:  ^'We  may 
safely  say  tliat  where  an  unjust  will  is  produced  by 
deception  and  fraud  it  cannot  be  nplield.  So,  too, 
where  such  a  will  is  the  offspring  of  any  influence 
brought  to  bear  upon  the  testator  in  any  manner,  so  as 
to  overcome  his  free  agency,  it  cannot  be  sanctioned  by 
law,  it  matters  not  whether  the  influence  be  force  or 
fear,  or  importunity,  destroying  peace  of  mind.  It  is 
often  said  in  the  cases  that  influence  resulting  from  love, 
duty  and  affection  will  not  be  regarded  as  unlawful, 
but  we  have  never  known  a  case  where  even  this  kind  of 
influence  was  carried  to  the  extent  of  producing  an  un- 
just will,  more  through  the  agency  of  the  principal 
beneficiary  than  of  the  testator,  that  it  could  be  upheld 
in  a  court  of  justice." 

In  Fagan  v.  Dugan  (2  Redf.^  341),  I  had  occasion  to 
consider  at  length  this  question,  and  at  page  348  I 
took  occasion  to  say  that  I  did  not  understand,  that,  to 
prove  that  the  undue  influence  was  present  at  the  par- 
ticular time,  it  was  necessary  to  show  that  the  duress 
was  visible  or  physically  exercised  at  the  moment  of  the 
execution,  but  that  there  must  be  such  evidence  as 
would  satisfy  the  mind  of  the  court  or  jury,  that  the 
duress  existed  shortly  before,  and  continued  its  domina- 
tion over  the  mind  of  the  testatrix  at  the  time  of  execu- 
tion ;  that  fraudulent  results  are  usually  attained  by 
slow,  adroit  and  covert  processes,  manifested  by  numer- 
ous acts,  each  of  which  is  trifling  in  itself,  but  which, 
when  combined,  are  potential  and  controlling.  It  is  also 
true,  as  so  well  expressed  by  Judge  Earl  in  Rollwagen  v* 
BoUwagen  (03  N.  Z.,  604,  at  page  619),  that  it  is  im- 
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possible  to  define  or  describe  with  precision  and  exact- 
ness what  is  undue  influence,  what  the  quality  and  the 
extent  of  the  power  of  one  mind  over  another  must  be, 
to  make  it  undue  in  the  sense  of  the  law,  when  exerted 
in  making  a  will. 

But  the  influence  exercised  over  a  testator,  which  the 
law  regards  as  undue  or  illegal,  must  be  such  as  to 
destroy  his  free  agency,  and  that,  according  to  Jarman, 
the  amount  of  undue  influence  which  will  be  sufficient 
to  invalidate  a  will  must,  of  course,  vary  with  the 
strength  or  weakness  of  the  mind  of  the  testator,  and 
the  influence  which  would  subdue  and  control  a  mind 
naturally  weak,  or  one  which  had  become  impaired  by 
age,  sickness,  disease  or  intemperance,  or  any  other 
cause,  might  have  no  effect  to  overcome  or  mislead  a 
mind  naturally  strong  and  unimpaired. 

The  principle  which  I  deduce  from  these  authorities  is 
that  neither  an  unjust  will,  nor  the  mere  existence  of  the 
opportunity  and  motive  for  undue  influence,  without 
any  affirmative  evidence  of  its  exercise,  will  warrant  the 
presumption  of  such  undue  influence  in  a  case  where  the 
testator's  mind  is  unimpaired,  and  where  it  clearly  ap- 
I)ears  that  he  had  the  opportunity  to,  and  did,  under- 
stand the  provisions  of  his  will.  Much  less  when  the 
so-called  partial  disposition  is  so  well  accounted  fdr  as 
in  this  case,  by  the  decedent's  friendly  relations  with 
his  daughter,  her  just  claims  upon  his  partiality  and  the 
well  authenticated  fact  of  the  absence  and  at  least  partial 
alienation  of  his  sons,  constituting  the  remainder  of  his 
family :  especially,  in  the  face  of  the  proof  that  deced- 
ent was  of  firm  and  independent  will  and  purpose,  and  it 
affirmatively  appearing  that  as  to  the  preparation  and 
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instractioQs  and  the  terms  of  the  instrumenty  and  its 
actual  execution,  the  principal  beneficiary  took  no  part. 
From  the  best  consideration  which  I  have  been  able  to 
give  the  testimony  in  this  case,  and  the  law  applicable 
thereto,  I  am  of  opinion  that  the  instrument  propounded 
was  duly  executed  according  to  the  requirements  of  our 
statute  by  the  decedent,  when  he  was  of  sound  and  dis- 
posing mind  and  free  from  undue  influence,  and  that  the 
will  should  be  admitted  to  probate.  I  am,  however,  of 
the  opinion  that  the  circumstances  of  the  case  are  suffi- 
cient to  establish  the  good  faith  of  the  contest^  and  that 
an  allowance  in  lieu  of  costs  should  be  made  to  the 
counsel  for  the  contestants  as  well  as  to  the  counsel  for 
the  proponent,  and  that  a  full  allowance  of  five  per 
cent  on  the  amount  of  the  estate  would  be  a  reasonable 
allowance  herein. 

Ordered  accordingly. 


>♦« 
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Hoke  v.  Loceman. 

In  the  matter  qf  the  estate  of  Richard  C.  Sage,  de- 
ceased. 

An  ezecQtor  is  authorized  to  pay  assessments  which  were  oonflrmed,  and 
became  a  lien,  at  or  before  the  date  of  the  decedent's  death. 

An  assessment,  after  confirmation,  though  a  lien  on  real  estate,  bccomcfl 
also  a  personal  debt  of  the  owner,  even  without  demand  for  its  pay- 
ment. Such  a  demand  is  only  a  pre-requisite  to  the  validity  of  any 
•ale  of  the  land,  or  to  the  commenoement  of  an  action  for  its  recovexy. 


•s. 
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Where,  upon  a  motion  to  confirm  an  auditor's  report,  on  final  accounting'' 
of  an  executor,  it  appears  that,  since  the  filing  of  the  account,  various 
payments  have  been  made,  the  executor  will  be  allowed  to  bring  dowu 
the  ticcount  to  the  time  of  the  motion,  by  filing  an  aflMavit,  duly  ver- 
ified, containing  all  Items  of  receipts  and  expenditures. 

Motion  to  confirm  anditor^s  report  on  final  account- 
ing of  Jacob  K.  Loclanan,  as  executor  of  and  trustee 
under  the  last  will  and  testament  of  Richard  C  Sage. 

Numerous  objections  had  been  filed  to  the  account, 
which,  by  stipulation,  were  to  be  considered  as  excep- 
tions to  the  report.  A  special  exception  was  filed  to  the 
auditor's  finding,  "that  the  executor  was  authorized  to 
pay  assessments  which  are  confirmed,  and  became  a  lien 
at  or  before  the  date  of  the  decedent's  death." 

Further  facts  appear  in  the  opinion. 

John  T.  Locioian.  for  executor. 

James  G.  Johnston,  for  objectors. 

H.  E.  Tallmadoe,  Siie.\rman  &  Steblino,  THommmB  SAtJin>£B8, 
JosiAn  Porter  and  Ambrose  Monell,  for  other  objectors. 

TuE  Surrogate. — I  have  carefully  examined  the  au- 
ditor's report,  with  the  testimony,  the  objections  filed  to 
the  account,  and  the  exceptions  to  the  report,  and  I  am 
of  the  opinion  that  the  said  auditor  has  correctly  found 
herein  according  to  the  facts.  I  therefore  deem  it  un- 
necessary to  comment  upon  any  of  the  objections  filed  to 
said  account,  which  are  to  be  considered  as  exceptions  to 
said  report,  except  the  one  in  reference  to  the  payment 
of  assessments  by  the  executor. 

The  only  testimony  offered  by  any  one  of  the  contest- 
ants of  said  account,  in  support  of  the  objection  to  the 
payment  of  such  assessments,  was  by  James  G.  Johnston, 
Esq.,  in  behalf  of  a  creditor^  from  which  testimony  it 
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appears  that  said  assessment*?  were  confirmed  before  the 
decedent's  death.  It  also  appears  thetefrom,  what  is 
the  amount  of  the  assessment  on  each  lot,  the  entry  of 
title  of  said  assessments,  the  name  of  the  supposed 
owner  of  the  property  on  which  the  assessments  were 
levied,  togetlier  with  the  memorandum  as  to  such  of  said 
assessments  as  have  been  paid.  The  testator  died  on  the 
37th  day  of  June,  1876.  The  executor's  account  included 
all  the  taxes  and  assessments  on  the  testator's  i)roperty, 
whether  confirmed  before  or  after  his  death  ;  and  it  thus 
api^ears  that  only  the  Ist,  2d,  6th,  7th,  and  8th  assess- 
ments mentioned  in  the  affidavit  offered  by  Mr.  Johnston 
were  confirmed  and  entered,  and  became  a  lien  on  the 
testator's  proi)erty,  before  his  death.  It  is  in  reference 
to  these  assessments  that  the  question  is  raised  that  no , 
formal  demand  was  made  on  the  testator  for  the  payment 
thereof,  and  therefore  did  not  constitute  a  debt  against 
decedent. 

It  is  held  in  the  Matter  of  Tappen  (64  Barb.,  390; 
same  case,  36  Slow.  Pr.,  390),  that  the  fact  of  an  assess- 
ment being  levied  in  the  name  of  the  person  appearing 
on  the  last  year's  list  as  the  owner,  and  not  in  the  name 
of  the  real  owner,  does  not  invalidate  the  assessment. 
It  would,  therefore,  seem  to  follow  that  a  demand  upon 
the  owner  is  not  an  absolute  prerequisite  to  the  validity 
of  the  assessment.  (See  Paillet  v.  Youngs,  4  Sandf.y  50.) 
Ih  De  Peyster  v.  Murphy  (7  J.  <6  S.  Super.  Ot.y  356), 
it  is  held,  that  the  liability  of  the  land  for  the  payment 
of  assessments  is  at  least  contemporaneous  with  the 
personal  liability  of  the  owner;  resort  may  be  had  to 
either  in  the  first  instance,  except  that  a  preliminary 
demand  must  be  made  of  the  owner«  if  he  can  be  found, 
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before  proceeding  to  sell  the  laiidj  and  when  the  land  is 
resorted  to  in  the  first  instance,  it  necessarily  extin- 
guishes the  personal  liability.  This  case  clearly  holds 
that  the  object  of  the  preliminary  demand  is  in  order  to 
render  valid  the  proceedings  for  the  sale  of  the  land  for 
non-payment  of  the  assessment,  and  that  even  in  such 
cases,  the  demand  need  only  be  made  upon  the  owner,  if 
he  can  be  fonnd.  This  case  positively  upholds  the 
personal  liability  of  the  owner,  and  does  not  make  the 
land  primaril}"^  liable  ;  resort  may  be  had  to  either ;  the 
liability  of  the  land  is  contemporaneous  with  the  personal 
liability.  In  Seabury  ^.  Bowen  (3  Bradf.^  207),  it  is 
held  that  an  assessment  upon  certain  devised  premises 
in  Ludlow  street  in  this  city,  which  had  been  duly  con- 
firmed before  the  testatrix's  death,  should  be  paid  out  of 
the  personal  estate.  Judge  Bradford,  in  deciding  this  . 
case,  remarks,  that  by  law,  the  assessment,  though  a  lien 
on  the  real  estate  from  the  time  of  confirmation,  is  also 
a  personal  debt  of  the  testatrix,  which  she  was  liable  to 
pay  on  demand,  and  in  default  of  payment  it  could  be 
recovered  by  levy  and  distress,  or  by  action  of  debt  or 
assumpsit;  and  in  closing  his  decision,  he  further  re- 
marks that  an  assessment,  if  confirmed  at  the  testator's 
decease,  is  a  personal  debt,  and  should,  therefore,  in  the 
absence  of  any  statutory  provision,  be  paid  out  of  the 
personal  estate. 

I  have  fully  considered  the  able  brief  of  the  counsel 
for  the  creditor  who  filed  the  above-mentioned  excep- 
tion to  the  said  report,  and  am  clearly  of  the  opinion 
that  an  assessment  after  due  confirmation  thereof,  is  a 
personal  debt  of  the  owner  of  the  land  upon  which  the 
assessment  is  levied,  either  with  or  without  a  demand 
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for  its  x>ayinent ;  that  such  a  demand  is  only  a  pre- 
requisite to  the  validity  of  any  sale  thereof  for  its 
non-x)ayinent,  or  for  the  commencement  of  an  action  for 
its  recovery  ;  and  that  a  demand  does  not,  in  any  way, 
add  to  its  character  as  a  valid  debt  due  from  the  owner 
of  the  land,  or  from  his  legal  representatives  in  case  of 
his  death.  There  may  be  very  good  reasons  why  pro- 
ceedings should  not  be  taken,  and  costs  made,  looking  to 
the  sale  of  the  property  assessed,  until  the  owner  shall 
have  an  opportunity  to  pay  without  incurring  such 
expenses  and  the  danger  of  having  his  property  sacri' 
ficed,  which  do  not,  in  any  way,  tend  to  impair  the 
validity  or  conclusiveness  of  the  debt.  A  demand  and 
refusal  in  trover  may  be  necessary  in  cases  to  constitute 
a  conversion,  for  the  reason  that  the  defendant,  being  in 
possession,  may  see  lit  to  deliver  the  property  on  being 
informed  of  the  plain tifiTs  claim  ;  but  the  demand  and 
refusal  do  not  affect  the  i)lain tiff's  title  to  the  property. 
If  the  decedent  had  gone  to  the  proper  authorities  and 
paid  the  assessments  without  demand,  he  could  only  be 
relieved  by  showing  that  the  assessments  were  illegal,  and 
it  seems  to  me  that  when  the  assessments  in  this  matter 
were  allowed  by  the  representative  of  the  estate  after  con- 
fiimation,  they  will  be  assumed  to  have  been  regularly 
levied,  and  that  their  allowance  cannot  be  disallowed, 
except  knowledge  or  reasonable  suspicion  of  their 
invalidity  slionld  be  brought  to  the  executor ;  and  the 
onus  of  such  proof  is  with  those  alleging  its  existence. 

I  am  theiiefore  constrained  to  hold  that  the  auditor  is 

justified  by  the  law  and  facts  in  the  conclusions  to 

which  he  has  arrived  in  this  case,  and  that  his  rei>ort 

should  be  in  all  things  confirmed.    It  appears  from  said 
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testimony  that  since  the  filing  of  said  acconnt,  the  said 
executor  has  received  and  paid  out  on  account  of  said 
estate  various  sums  of  money,  and  as  considerable  time 
has  elapsed  since  said  account  was  rendered,  I  consider 
it  proper  that  said  executor  should  bring  bis  account 
down  to  the  present  time,  so  that  it  may  be  finally 
settled  as  to  all  matters  which  have  occurred  in  respect 
to  said  estate  since  the  filing  of  his  account  herein. 
This  he  may  do  by  affidavit  duly  verified,  containing  all 
items  of  receipts  and  expenditures,  and  showing  con- 
dition of  estate  at  date  of  filing  name.  Upon  filing 
such  affidavit,  if  no  objections  are  filed  thereto,  a  decree 
confirming  said  report  may  be  presented  for  settlement. 
Let  an  order  confirming  the  report  of  said  auditor  and 
referee,  and  fixing  the  date  for  filing  the  affidavit  above  re- 
ferred to,  be  presented  for  settlement  on  three  days'  notice. 


^•^ 


New  York  County.— HON.  D.  C.   CALVIN,  Sureoqate.— 

August,  1879. 

In  the  matter  of  the  estate  of  Solomon  D.  Cordova, 

deceased. 

A  Pennsylvania  Trust  Company  was  appointed  the  guardian  of  an  infant 
legatee  by  the  Orphans'  Court  of  Phihulelphia,  and  upon  a  transcript 
of  the  record  of  the  Orphans' Court,  was  appointed  guardian  by  iho 
N.  Y.  Surrogate's  Court,  without  being  required  to  give  the  usual  bond. 
By  the  laws  of  Pennsylvania,  the  Trust  Company  was  relieved  from 
the  necessity  of  giving  bonds  as  guardian,  its  capital  and  property 
being  declared  liable  in  case  of  default. — Held,  that  the  guardianship 
letters  were  properly  granted;  and  further,  that  upon  an  applicatioa 
by  the  Trust  Company  for  payment  of  a  part  of  the  legacy,  tho 
executors  would  be  protected  in  such  payment,  although  the  transcript 
from  the  Orphans'  Court  did  not  show  that  any  bond  or  socurlty  had 
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been  given,  as  required  by  cbapter  59  of  the  Laws  of  1870  ;  that  the 
provisions  of  the  Pennsylvania  statute  being  similar  to  those  of  thia 
state  in  lilie  cases  supplied  the  place  of  such  security,  and  complied 
with  the  spirit  of  the  act  of  1875,  ch.  442. 

Motion  by  the  Guarantee  Trast  and  Safe  Dei)Osit 
Company  of  Philadelphia,  as  guardian  of  Flora  Cohen 
de  Leon,  an  infant  legatee  under  the  will  of  Solomon  D. 
Cordova,  to  compel  the  executors  to  pay  such  guardian 
a  portion  of  the  infant's  legacy. 

The  facts  appear  sufficiently  in  the  opinion. 

Joseph  G.  Levi,  for  ffttardian, 
8.  RiKBB,  for  executor. 

The  Subbogate. — ^The  petitioner  was  appointed  guard- 
ian of  the  infant  by  the  Orphans'  Court  for  the  city 
and  county  of  Philadelphia,  and  under  chapter  69  of  the 
Laws  of  1870,  as  amended  by  chapter  442  of  the  Laws  of 
1875,  was  appointed  guardian  by  this  court,  upon  a 
transcript  of  the  record  of  said  orphan's  court  appoint- 
ing it,  and  received  letters  on  the  proper  record  of  said 
transcript.  The  executors,  by  their  answer,  admit  the 
possession  of  sufficient  assets  to  pay,  on  account  of  the 
legacy,  81,000,  but  claim  that  they  would  not  be  pro- 
tected in  such  payment,  because,  by  the  transcript  from 
the  records  of  the  court  appointing  petitioner,  it  does  not 
appear  that  the  bond  and  security  were  given  as  re- 
quired by  the  act  of  1875,  and  that  the  giving  of  such 
bond  and  security  are  jurisdictional  prerequisites. 

It  is  urged,  by  counsel  for  the  i)etitioner,  that  the  let- 
ters of  guardianship  issued  by  this  court  are  a  full  pro- 
tection to  the  executors,  under  the  authority  of  Roderigas 
r>.  East  River  Savings  Institution  (63  N.  Y.y  460).  Judge 
Eabl,  at  page  464,  states  the  law  upon  this  subject  aa 
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follows:  **WheA  a  statate  prescribes  that  some  fact 
must  exist  before  jurisdiction  can  attach  in  any  court, 
such  fact  must  exist  before  there  can  be  Jurisdiction,  and 
the  court  cannot  acquire  jurisdiction  by  erroneously 
deciding  that  the  fact  exists,  and  that  it  has  jurisdiction. 
But  where  general  jurisdiction  is  given  to  a  court  over 
any  subject,  and  that  jurisdiction  depends,  in  the  pai^ 
ticular  case,  upon  facts  which  must  be  brought  before 
the  court  for  its  determination  upon  evidence,  and  where 
it  is  required  to  act  upon  such  evidence,  its  decision 
ui)on  the  question  of  its  jurisdiction  is  conclusive  until 
reversed,  revoked  or  vacated,  so  far  as  to  protect  its  offi- 
cers and  all  other  innocent  persons  who  act  upon  the 
faith  of  it."  This  decision  is  not  only  the  highest  au- 
thority, but  appears  to  be  the  only  reasonable  and  prac- 
ticable rule.  My  attention  has  been  called  to  the  re-tiial 
of  this  case,  and  the  decision  of  the  G(eneral  Term  of  the 
Superior  Court  of  this  city,  where  it  was  held  that  it  was 
competent  for  the  plaintiff  therein  to  show,  by  parol, 
that  the  letters  of  administration  issued  in  that  case  were 
void,  because  they  were  iirejxired  by  the  adnrinistration 
clerk  over  the  signature  of  the  Surrogate,  who,  for  con- 
venience, had  signed  the  same  in  blank;  and  that  the 
letters  thus  issued  did  nor  protect  the  defendant,  who 
innocently,  and  in  good  faith,  paid  to  the  person  who 
appeared,  by  the  letters,  to  be  empowered  to  act  as  such, 
though  the  letters  bore  the  genuine  signature  of  the  Sur- 
rogate, and  were  attested  by  the  proper  seal  of  this  court. 
I  have  not  been  able  to  see  the  opinion  of  the  Cfeneral 
Term  in  that  case,  but  if  I  am  rightly  informed  as  to  the 
points  determined  thereby,  it  in  effect  holds  that  a  per- 
son or  institution  dealing  with  an  administrator,  execu- 
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tor,  guardian^  or  otfaar  trustee,  must  do  so  at  his  peril, 
though  each  represeatatiye  or  trustee  inresents,  as  hia 
authority,  the  genuine  letters  of  the  Surrogate  under  his 
official  seal ;  and  that,  in  each  ease,  before  he  can  safely 
deal  with  such  zepreseutatiye,  be  must  examine  the 
records  of  this  office,  and  ascertain  tliat  all  jurisdictional  i 
facts  have  been  proved,  and  that  the  Surr()gate  rightly 
issued  the  letters.  Such  a  practice  seems  to  me  un- 
reasonable, unpreeedente^  and.  vexatiously  dilatory, 
and  directly  at  variance  with  the  decision  of  the  Ck>urt 
of  Appeals  in  the  Roderigas  ease,  wherein  it  was  held^ 
substantially,  that  as  the  Surrogate  bad  general  jurisdic- 
tion over  the  subject  of  administration  of  intestate  es- 
tates, his  decision  upon  the  question  of  his  jurisdiction, 
to  wit :  decedent's  deati),  was  conclusive,  until  reversed, 
revoked  or  vacated,  and  a  protection  to  innocent  persons 
acting  upon  the  faith  of  it^  The  case  in  the  Superior 
Court  might  have  been  different,  if  the  evidence  had 
shown  that  the  alleged  failure  of  the  Surrogate  to  adju- 
dicate upon  the  issuing  of  the  letters  liad  come  to  the 
knowledge  of  the  bank,  the  defendants  in  that  case  ;  but 
as  I  am  informed,  there  was  nothing  to  impugn  the  good 
faith  of  the  defendants  therein,  but  oa  the  contrary  clear 
evidence  of  their  sole  reliance  upon  the  authority  and 
protection  of  the  lettera  of  administration,  i  am  at  the 
opinion  that  when  the  representative  of  an  estate  is  pos- 
sessed of  regularly  authenticated  letters,  and  exhibits 
them  to  a  person  owing  some  duty  to  the  estate,  such 
person  may  deal  with  tlie  representative,  upon  tlie  as- 
sumption that  the  authority  was  lawfully  conferred,  and, 
acting  innocently  therein,  should  be  protected. 
I  am,  therefore,  of  the  opinion  that  the  letters  of 
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guardianship  issaed  by  this  court  to  the  petitioner  would 
have  protected  the  executors  if  they  had  paid  there- 
under.     But  as  they  have  assumed  to  examine   the 
records,  if  they  have  discovered  any  jurisdictional  defect 
in  the  issuing  of  the  petitioner  s  letters,  it  is  probable 
that    they    would   not  come   under  the  immunity  of 
^^ innocent  persons"    adjudged  in  the  Roderigas  case. 
It  becomes  proper,  therefore,  to  consider  whether  the 
petitioner's  letters  were  properly  issued. 
'   .It  is  trne  that  the  tmnscript  from  the  records  of  the 
Orphans'    Court    of   Philadelphia,    showing   that   the 
petitioner  was  appointed  guardian,  &c.,  does  not  show 
that  the  petitioner  had   given  a  bond  and  security  in 
Pennsylvania,  but  it  did  appear  that  the  i)etitioner  was, 
by  the  laws  of  that  state,  authorized   to  receive  such 
appointment  without  giving  any  security,  and  that  the 
capital  of  the  petitioner  was  to  be  taken  and  considered 
as  the  only  security  required  by  law,   &c.,  and  was, 
together  with  its  property  and  effects,  liable  in  case  of 
default.    The  object  of  a  bond  with  sureties,  under  our 
statute,  was  of  course  to  provide  security  to  the  ward. 
As  our  state  has  adopted  the  same  practice  of  authoriz- 
ing corix>rations  to  receive  such  trusts  without  security, 
it  seems  to  me  that  by  considering  the  act  of  the  legisla- 
ture of  the  State  of  Pennsylvania,  which  is  in  harmony 
with  the  practice  in  our  own  state,  and  provides  that  the 
capital  of  such  corporation  with  its  property  and  effects, 
shall  be  deemed  pledged  to  the  right  administration  of 
such  a  trust,  as  equivalent  in  spirit  and  fact  to  a  bond 
v>ith  sureties^  this  court  does  no  violence  to  the  purpose 
of  the  act  in  question,  but  thereby  adopts  a  construction 
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which  best  accords  with  the  spirit  of  interstate  comity, 
in  response  to  which  the  law  of  1875  was  enacted. 

I  am  of  the  opinion  that  the  letters  issued  by  this 
court  to  the  petitioner  were  properly  granted,  and  that 
an  order  should  be  inade  directing  the  executors  to  pay 
to  the  petitioner  as  such  guardian  the  sum  of  $1,000,  on 
account  of  the  legacy,  in  behalf  of  the  ward  he  repre- 
sents. 

Ordered  accordingly. 


^•^ 


New  Yobk  County.— HON.  D.    C.    CALVINj  Sitrrogatk.— 

October,  1879. 

White  v.  Gaedineb. 

fn  the  matter  of  the  estate  of  Thomas  Gabdinbb,  Jb., 

deceased. 

The  estate  of  an  indorser  of  a  note  is  not  released  because  of  the  failure  of 
tlie  holder  to  pursue  the  maker  with  diligence.  In  this  state  the 
holder  of  a  note  owes  no  duty  to  the  indorser  after  his  liability  has 
Ijeen  fixed  by  demand,  protest  and  notice. 

Where  the  estate  of  the  indorser  is -insolvent,  and  the  holder  of  the  noto 
has  failed  to  sue  the  maker,  the  doctrine  of  the  marshalling  of  assets, 
which  requires  a  creditor  who  can  reach  several  funds  of  his  debtor, 
to  a  part  only  of  which  other  creditors  can  re.Hort,  to  take  payment  out 
of  the  fund  to  which  he  can  resort  exclusively,  does  not  apply.  In 
such  a  case  there  can  be  no  several  funds  of  a  common  debtor.  The 
estate  has  no  claim  to  the  liability  of  the  maker  until  it  shall  be  subro- 
gated lo  the  holder's  rights  against  the  maker  by  paying  the  notes. 

Motion  to  confirm  the  report  of  an  auditor,  on  final 
accounting  by  the  executor  of  decedent^ s  will. 
The  facts  appear  sufficiently  in  the  opinion. 
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Ros  &  Hacklin,  for  executor. 

White  &  Bush,  /<>r  exeetUrias. 

Dk  Witt.  Lockmak  &  KjF,for  eredUan. . 

Jab.  F.  "hLkucQUi,  f^  ereditan. 

The  Subbooate. — ^Tbe  only  questions  raised  by  the  ex- 
ceptions and  urged  on  the  argument  relate  to  the  auditor's 
rejection  of  two  claims  presented  to  the  executor,  not 
disputed  by  him,  but  questioned  by  some  of  the  cred- 
itors of  said  estate.  One  of  the  claims  is  that  of  D.  C. 
Newall  &  Sons  for  about  $1,000,  balance  of  a  note  for 
$5,000,  made  by  John  T.  Conover,  and  indorsed  by  the 
decedent,  which  was  duly  protested,  and  this  estate 
charged  by  notice.  This  claim  was  transferred  after  the 
filing  of  the  executors'  account  to  John  H.  White,  since 
deceased,  and  it  is  represented  by  his  executor.  Newall 
&  Sons  put  the  note  in  judgment  against  the  maker, 
Conover,  issued  execution  to  the  sheriff  of  New  York, 
who  failed  to  return  the  same,  was  sued,  and  judgment 
recovered  against  him  for  the  amount,  on  which  judg- 
ment he  has  paid  on  account  thereof  without  execution, 
until  the  amount  is  reduced  to  about  $1,000. 

The  other  claim  is  by  John  Nicholson,  for  $3,600  and 
interest,  upon  a  note  made  by  said  Conover,  and  in- 
dorsed by  decedent,  duly  protested,  and  the  estate 
charged  by  due  notice.  The  evidence  shows  that  the 
holder  has  made  no  other  effort  to  collect  of  the  maker, 
except  to  importune  him  for  payment  frequently,  and 
to  place  the  note  in  ,the  hands  of  his  attorney,  since  the 
commencement  of  tliis  accounting,  to  do  with  it  as  he 
should  deem  best.  There  was  some  evidence  given  upon 
the  subject  of  Mr.  Conover' s  solvency,  but  which  left 
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the  question  in  doubt,  though  the  account  sets  forth  a 
claim  against  him  in  judgment  not  collected.  It  also 
appeared  before  the  auditor  that  this  estate  is  insolvent. 
The  auditor  put  his  rejection  of  the  claim  of  Newall  & 
Bona  upon  the  ground  that  the  neglect  of  the  claimants 
to  prosecute  their  claims  against  the  maker  released  the 
indorser,  and  because  they  gave  time  to  the  i)rincipal. 
He  I'ejects  the  claim  of  Nicholson  on  the  same  grounds, 
and  also  because  it  is  a  disputed  claim, 

I  have  read  the  testimony  carefully,  and  find  therein 
no  evidence  that  either  of  the  claimants  gave  Mr. 
Conover  time,  in  the  .legal  acceptation  of  that  term, — that 
is,  by  such  a  valid  agreement  as  would  have  prevented 
the  indorser  from  taking  up  the  notes,  and  enforcing 
them  against  the  maker  ;  nor  do  I  think  that  the  latter 
claim  was  ever  disputed  by  the  executor,  for  in  his 
account  he  states  it  to  be  undisputed ;  the  interlocutory 
report  of  the  auditor,  and  the  order  of  this  court  entered 
thereon,  treated  it  as  undisputed.  The  creditors,  how- 
ever, were  allowed  to  raise  the  point,  that  by  their  laches 
the  claimants  had  released  the  estate,  and  were  not  en- 
titled to  share  in  the  proceeds  of  the  estate  for  that 
reason,  and  the  auditor  so  held. 

I  am  of  the  opinion  that  the  motion  to  confirm  the 
report  of  the  auditor,  so  far  as  his  disallowance  of  the 
two  claims  referred  to,  must  be  refused  for  two  reasons. 
First,  because,  though  the  indorser  of  a  promissory  note 
should  be  held  to  be  a  surety  for  the  maker,  with  all  the 
consequences  flowing  to  a  person  dealing  with  the  princi- 
pal, the  maker,  yet  the  proof  in  this  case  does  not  show 
that  the  failure  of  the  holder  to  pursue  the  maker  with 
diligence  has  resulted  in  any  loss  to  this  estate,  for  it 
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does  not  show  that  when  the  right  of  action  accraed  to 
the  holders  on  said  note,  the  maker  was  solvent  and  that 
he  has  since  become  insolvent.  (Herrick  v.  Borst,  4  ffiU^ 
650.)  Second,  because,  under  the  commercial  law  in  this 
state  the  holder  of  a  promissory  note  owes  no  duty  to 
the  indorser  after  his  liability  has  been  fixed  by  de- 
mand, protest,  and  notice.  Story,  in  his  Treatise  on 
Promissory  Notes  (§  135,  and  note),  states  accurately 
the  character  of  the  indorser' s  contract  with  the  indorsee 
and  every  subsequent  holder;  that,  "If,  when  duly  pre- 
sented, it  is  not  paid  by  the  maker,  he  will,  upon  due 
and  reasonable  notice  given  him  of  the  dishonor,  pay 
the  same  to  the  indorsees,  or  other  holder."  An  indorser 
is  excepted  from  the  general  rule,  that  a  surety,  while  he 
is  solvent,  may  require  a  creditor  to  collect  the  debt  of 
the  principal,  and  if  the  creditor  neglects,  and  the  princi- 
pal becomes  insolvent,  the  surety  is  discharged.  (Cosgrove 
t?.  Tolmin,  67  iT.  Z,  99  ;  Trimble  v.  Thome,  16  Johns.^ 
152.)  This  seems  to  settle  the  question  so  far  as  this 
estate  is  concerned,  and  to  show  that  the  auditor  is  in 
error  when  he  holds  that  this  estate  is  released  from 
liability  as  indorser  on  the  notes  in  question,  by  reason 
of  the  alleged  laches. 

The  next  question  is,  whether  the  equitable  doctrine 
of  marshalling  assets  applies  to  this  case,  so  as  to  entitle 
this  court  to  require  the  holders  of  the  notes  in  question 
to  exhaust  their  remedy  against  the  maker,  or  whether 
the  laches  alleged  have,  as  against  the  other  creditors, 
deprived  the  holders  of  their  right  to  enforce  the  claim 
against  this  estate.  Judge  Willabd,  in  his  Treatise  on 
Equity,  page  337,  states  the  rule  to  be:  "When  there 
are  several  creditors  having  a  common  debtor,  who  has 
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several  funds,  all  of  which  can  be  reached  by  one  creditor, 
and  only  a  part  of  the  funds  by  the  others,  the  former 
shall  take  his  payment  out  of  the  fund  to  which  he  can 
resort  exclnsiyely,  so  that  all  may  be  paid."  In  this  case 
there  is  a  common  debtor,  to  wit,  this  estate  and  several 
creditors,  but  the  common  debtor  has  not  several  funds, 
for  it  has  no  claim  to  the  liability  of  the  maker  of  the 
notes  in  question,  and  can  have  none  until  it  shall  be 
subrogated  to  the  holder's  rights  against  the  maker  by 
paying  the  notes  ;  and  by  that  very  act,  the  holders  of 
those  notes  would  cease  to  be  creditors  of  this  estate  in 
respect  thereto.  If  A.  hold  a  note  made*  by  B.,  and 
indorsed  by  C,  and  E.  hold  one  against  C.  also,  will  it 
be  pretended  that  E.  might  enjoin  A.  from  collecting  his 
note  against  C,  the  indorser,  because  B.  was  solvent, 
and  C.  might  not  be  able  to  pay  both  ?  Story  states  the 
rule  to  be:  ''If  one  party  has  a  lien  on,  or  interest  in, 
two  funds  for  a  debt,  and  another  has  a  lien  on,  or 
interest  in,  only  one  of  the  funds  for  another  debt,  the 
latter  has  a  right  in  equity  to  compel  the  former  to 
resort  to  the  other  fund  in  the  first  instance,  whenever 
it  will  not  trench  upon  the  rights,  or  operate  to  the  pre- 
judice of  the  party  entitled  to  the  double  fund."  {Eq. 
Jur.y  §  633.)  This  principle,  as  it  seems  to  me,  does  not 
apply  to  the  case  under  consideration,  for  the  reason 
that  the  common  debtor  has  not  several  funds,  part  of 
which  only  can  be  reached  by  one  creditor,  while 
another  may  reach  the  whole ;  for  the  holders  of  those 
notes  derived  no  authority  to  enforce  their  claim  against 
the  maker  through  the  indorser.  The  estate,  as  in- 
dorser, has  no  claim  against  the  maker  until  it  pays  the 
note.    But  if  this  principle  were  applicable  to  such  a 
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condition  of  things,  yet  this  court  woald  have  no  power 
to  compel  the  holders  to  exhaust  their  remedy  against 
the  maker,  anless  it  sufficiently  appeared  that  the  maker 
was  solvent,  and  in  that  eirent  it  would  be  the  duty  of 
the  court  to  impound  the  assets  of  this  estate  in  the 
hands  of  the  executor,  until  the  effort  to  enforce  the 
claim  against  the  maker  should  be  completed. 

I  am  entirely  clear  that  under  the  facts  in  this  case 
there  has  been  no  such  laches  on  the  part  of  the  holders 
of  the  notes  in  question;  making  a  claim  against  this 
eskite,  as  to  deprive  them  as  a  matter  of  law  of  their 
right  to  participate  in  the  assets. 

That  the  notes  in  question  bear  interest  according  to 
their  terms,  needs  no  argument. 

From  a  carefal  consideration  of  the  evidence,  and  the 
law  applicable  to  the  facts,  I  am  of  the  opinion  that  the 
disallowance  of  the  claims  growing  out  of  the  indorse- 
ment of  the  Conover  notes  cannot  be  sustained,  and 
that,  with  these  modifications,  the  report  should  be  con- 
firmed. 

Ordered  accordingly. 


Nbw  York  County.— IION.   D.  C.  CALVIN,  Suebogatk.— 

October,  1879. 

Rapp  v.  Hasten. 

In  the  matter  of  the  accounting  of  Myeb  Masten,  gen- 
eral guardian  of  John  H.  Constantine. 

Where,  npon  tho  failure  of  a  general  guardian  to  pa}**  to  his  ward  the 
Amount  flxed  by  the  Surrogate's  decree,  the  surety  of  the  guardian  is 
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conipe»ied  to  pay  the  san.e,  such  payment  docs  not  satisfy  the  decree, 
but  tbe  surety  is  subrogated  to  all  the  rights  of  the  ward  under  the  de- 
cree, and  to  the  extent  of  the  amount  paid  by  him  on  account  of  such 
decree,  he  is  entitled  to  issue  execution  against  the  person  of  the 
guardian,  according  to  the  practice  of  the  former  Court  of  Chancery. 

Application  by  John  R.  Rapp  for  an  execution 
against  the  i)erson  of  Myer  Masten,  general  guardian  of 
John  H.  Constantine,  for  the  sum  of  $875,  in  the  nature 
of  an  attachment,  in  the  form  used  by  the  old  Court  of 
Chancery  in  analogous  cases.  The  contents  of  the  peti- 
tion are  fully  stated  in  the  opinion. 

BncKXEY  &  ^BX^KKD,  far  ^peliUorur, 
W.  l&!cl>zvLU<n,  for  gwwrdian. 

The  SunnooATE. — ^The  petition  sets  forth  that  the 
petitioner  is  administrator  with  the  will  annexed,  of 
John  H.  Rapp,  deceased.  That  in  April,  1866,  said 
Masten  petitioned  the  Surrogate  of  this  county  to  be 
appointed  guardian  of  said  infant,  whereby  the  said 
John  H.  Rapp  and  one  Coulter,  as  sureties  for  him,  gave 
the  usual  guardian's  bond  in  the  penal  sum  of  $3,000, 
whereupon  Masten  was  duly  appointed  such  guardian, 
and  accepted  the  office,  and  entered  upon  its  dntio3  ;  thtfl 
while  acting  as  such,  Masten  converted  to  his  own  use 
the  proi)erty  of  the  infant,  to  the  amount  of  8775.95,  In 
riolation  of  his  trust  and  duty  as  such  guardian.  That 
he  was  required  to  render  an  account  by  the  Surrogate 
of  said  <5ounty,  and  did  so,  to  which  objections  were  filed 
and  the  matter  referred  to  an  auditor,  and  that  such 
proceedings  were  had,  that  the  Surrogate  of  said  county 
decreed,  May  10,  1875,  that  said  Masten  had  in  his 
hands,  of  said  estate,  the  sum  aforesaid,  over  and  above 
his  oomniissionsy  and  adjudged  him  to  pay  the  same  to 
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said  Constantino ;  and  to  one  Shaw,  ooansel  to  said  Con- 
stantine,  on  the  accoanting,  $200,  allowed  to  him  in  liea 
of  costs. 

That  said  Hasten  has  not  obeyed  the  decree,  and  no 
part  of  said  snm  has  been  paid,  though  demanded  by 
said  Constantine,  who  had  become  of  age.  That  the 
transcript  of  said  decree  was  filed  in  the  clerk's  office  of 
the  city  and  county  of  New  York;  thereafter,  on  the 
same  day,  execution  was  issued  to  the  sheriff  of  said 
county,  and  thereafter  returned  wholly  unsatisfied. 
That  thereafter  said  Constantine  commenced  an  action 
against  petitioner  as  such  administrator,  &c.,  to  recover 
the  amount  so  ordered  to  be  paid,  and  the  petitioner  was 
compelled  to,  and  did,  as  such,  pay  said  Constantine, 
March  19,  1877,  $876,  on  said  suretyship  of  the  said 
John  n.  Rapp,  for  said  Masten.  That  the  petitioner 
thereby  became  subrogated  to  the  rights  and  remedies  of 
said  Constantine  against  said  Masten  under  said  order, 
and  that  thereupon  said  Constantine,  by  assignment 
dated  February  19,  1879,  assigned  to  i)etitioner,  as  such 
administrator,  all  his  claim  against  said  Masten  upon 
said  bond,  together  with  the  decree,  and  with  the  judg- 
ment aforesaid,  and  all  remedies  thereunder,  giving  to 
petitioner  power,  in  the  name  of  said  Constantine  or 
otherwise,  to  proceed  against  Masten  personally,  or 
against  his  property.  That  on  the  3d  of  April,  1879,' 
petitioner  served  a  certified  copy  of  said  order  upon  said 
Masten,  with  a  notice  annexed,  and  that  he  has  wholly 
refused  to  obey  said  prder,  or  pay  the  money  adjudged 
to  be  paid. 

Counsel  for  Masten,  without  answer  to  the  petition, 
submits   a   brief   raising   substantially   the    question, 
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whether  the  payment  by  the  surety  to  Constantine  was 
not  a  satisfaction  of  the  decree  in  question,  so  far  as  any 
remedy  by  way  of  execution  of  said  decree  could-  be  en- 
forced, and  as  evidence  of  that  result,  he  calls  attention 
to  the  fact  that  the  assignment  of  the  decree  was  on 
February  19,  1879,  while  the  jjayment  was  March 
19,  1877.  He  also  claims  that  as  the  decree  was  for 
$755.95,  while  the  i)etition  asks  for  an  execution  of  $875, 
the  amount  claimed  to  have  been  paid  by  the  surety ; 
and  also  that  the  right  of  subrogation  did  not  carry  with 
it  the  right  to  execute  the  judgment  in  question,  in  the 
same  manner  that  it  might  have  been  executed  in  behalf 
of  Constantine,  in  whose  name  and  for  whose  benefit  the 
decree  was  made. 

In  Cuyler  v.  Ensworth  (6  Paige^  32),  it  was  held  that 
where  four  joint  sureties  had  been  sued  and  j-udgment 
obtained  against  them,  and  three  having  paid  the  judg- 
ment, they  could  enforce  the  judgment  by  execution  or 
creditors'  bill  against  the  fourth,  to  enforce  his  contribu- 
tion towards  such  payment.  And  the  learned  Chan- 
cellor, at  page  34,  at  the  bottom,  says :  "  In  equity  these 
complainants  (the  three  sureties  who  paid),  must  be  con- 
sidered as  the  assignees  of  one-fourth  of  this  judgment 
after  the  issuing  and  retnrn  of  an  execution  nnsatisfied, 
and,  as  the  suit  in  this  court  must  be  brought  in  the 
name  of  the  person  beneficially  interested  in  the  subject 
matter  of  the  litigation,  as  the  legal  or  equitable 
assignees  of  the  judgment,  and  not  in  the  name  of  the 
nominal  plaintiff,  this  creditors'  bill  is  properly  filed  in 
their  names.  They  are,  therefore,  entitled  to  all  the 
rights  in  this  court  of  complainants,  in  an  ordinary 
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creditors'  bill,  after  the  return  of  aa  «^xecution  at  lav 
unsatisfied." 

In  Eno  V.  Crooke  (10  iT.  Z.,  60),  at  page  65,  at  the 
bottom,  Judge  Allen,  in  discussing  the  effect  of  the 
payment  by  an  indorser  of  a  judgment  against  the 
maker,  says:  *'The  equitable  doctrine  of  subrogation  is 
favored,  and  the  rights  which  grow  out  of  it  are  recog- 
nized and  protected,  as  well  at  law  as  in  equity.  The 
judgment  in  suit  l)ecame,  and  was  in  legal  effect  the 
property  of  Smith  (the  indorser),  and  might  have  been 
enforced  for  his  benefit,  or  a  formal  transfer  to  him 
might  have  been  compelled." 

In  Hayes  v.  Ward  (4  Johns.  Ch.y  123),  at  page  129,  the 
Chancellor  says  :  *'  It  is  equally  a  settled  principle  in  the 
English  Chancery,  that  a  surety  will  be  entitled  to  every 
remedy  which  the  creditor  has  against  the  principal 
debtor  to  enforce  every  security,  and  to  stand  in  the 
place  of  the  creditor,  and  have  his  securities  transferred 
to  him,  and  to  avail  himself  of  those  securities  against 
the  debtor.  This  right  of  the  surety  stands  not  upon 
contract,  but  upon  the  same  principle  of  natural  justice 
upon  which  one  surety  is  entitled  to  contribution  from 
another."  In  Clason  v.  Morris  (10  Johns. ^  524),  at  page 
635,  the  Chancellor  recognizes  the  rule  that  a  court  of 
equity  will  give  a  surety  the  benefit  of  every  lien  or 
security  against  the  principal,  on  his  paying  the  debt  of 
the  principal.  Numerous  cases  recognize  the  general 
doctrine,  that  on  payment  by  a  surety,  he  has  a  right  to 
be  put  in  the  place  of  a  creditor  as  against  the  principal 
debtor.  If  a  judgment  has  been  obtained  against  the 
principal,  and  the  surety  pay  the  judgment  by  virtue  of 
his  obligation  as  surety,  he  cannot  be  put  iu  the  place 
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of  the  creditor  unless  he  has  the  means  of  enforcing  the 
obligation  against  the  principal  debtor  apon  the  partica- 
lar  judgment,  as  the  plaintiff  in  the  judgment  might  do. 
As  I  understand  the  authorities  of  Eno  v.  Crooke  and 
Cuyler  v.  Ensworth  {supra),  no  proceeding  to  enforce  an 
assignment  of  the  judgment  to  the  surety  is  necessary. 
(See  also,  for  the  general  doctrine,  Cory  v,  Leonard,  56  iT. 
T.y  494 ;  National  Exchange  Bank  v.  Silliman,  65  Id.,  476.) 

In  Hubbell  v.  Carpenter  (5  JW  Z.,  171),  it  was  held, 
that  a  surety,  by  refusing  to  take  the  control  of  a  judg- 
ment and  execution  against  the  principal  debtor,  when 
offered  to  him  by  the  creditor,  may  deprive  himself  of 
the  right  to  demand  subrogation,  when  the  debt  is 
sought  to  be  collected  from  him.  See  also  Lewis  v. 
Palmer  (28  N,  Y.,  271),  where  it  is  held  that  a  surety 
who  pays  the  debt  is  entitled  to  be  put  in  the  place  of 
the  creditor,  and  to  all  means  which  the  creditor  pos- 
sesses to  enforce  payment  against  the  principal  debtor. 

Under  these  authorities,^  I  am  of  the  opinion  that  the 
payment  by  the  petitionei*'s  testator  as  surety  did  not 
satisfy  the  judgment,  but  that,  having  paid  as  surety, 
the  equitable  doctrine  of  subrogation  kept  the  decree 
alive;  that  the  surety  might  enforce  the  obligation 
against  the  judgment  debtor,  by  executing  the  judgment 
or  decree  ;  and  that  to  the  extent  of  the  amount  paid  by 
liim  on  account  of  that  decree,  on  his  liability  as  such 
surety,  he  is  entitled  to  issue  process  in  such  case, 
according  to  the  practice  of  the  former  Court  of  Chan- 
cery, which  practice  was  for  the  clerk  to  issue  execution 
under  the  seal  of  said  court. 

Ordered  accordingly. 
6 
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N»w  ToKK  CouNTT.— HOK  D.  C.  CALVIN,  SraBoOATE.— 

October,  1879. 

Matter  of  Stover. 

In  the  matter  of  the  probate  of  the  last  will  and  testa- 
ment of  John  A.  Stover,  deceased. 

The  testator  was  born  and  resided  at  Smyrna,  Chenango  County,  in  this 
state,  until  within  twelve  years  of  his  death,  when  he  came  to  New 
Tork.  and  -stopped  at  a  restaurant  which  he  declared  to  l>e  his  head- 
quarters, and  where  he  received  his  haters.  During  these  twelve  years  he 
traveled  from  place  to  place  in  this  state  and  in  New  Jersey,  and 
often  registered  himself  as  coming  from  New  Jersey,  and  sometimes 
fts  from  Smyrna.  During  the  latter  years  of  his  life,  his  stay  in  New 
York  did  not  average  a  month  per  annum,  he  had  no  permanent  room 
jthere,  aud  his  baggage  consisted  of  asachcl.  Ho  died  in  this  state.  In 
his  w|Jl,  written  by  himself,  he  described  himself  as  of  Smyrna,  Che- 
nango Co\\niy, ^-lldd,  tljat  the  testator  had  not  lost  his  domicile  of  origin 
in  .Chenango  County,  and  that  the  Surrogate  of  New  York  Count}-  had 
no  jurisdiction  to  probate  his  will. 

Where  the  evidence  leaves  the  question  of  testator's  domicil  in  doubt,  his 
declara,tioi^  in  his  will,  written  by  himself,  on  the  subject  will  be  con- 
clusive. 

Applicatjo:^  for  the  probate  of  the  will  of  John  A. 
Stover,  deceased.  Objection  was  raised  to  the  juris- 
diction of  the  court,  on  the  ground  that  the  deceased 
?vas  not  an  inhabitant  of  the  County  of  New  York. 

The  facts  appear  sufftciently  in  the  opinion. 

PwiGHT  H.  Olubtejld,  for  proponent, 

J.  B.  Elwood  and  D.  C,  Brown,  for  eontestant 

The  Surbogate. — ^The  statute  provides  that  the  Surro- 
gate of  each  county  shall  have  exclusive  jurisdiction 
within  his  county,  to  take  proof  of  the  last  wills  and 
testaments  of  all  deceased  persons,  where  the  testator 
fitj  or  immediately  previous  to,  his  death,  was  an  inhabi- 
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tant  of  the  county  of  such  Surrogate,  in  whatever  place 
such  death  may  have  happened.  (3  H.  S.y  76,  §  24, 
subdivision  1  [6  ed.].)  This  is  the  only  subdivision 
relating  to  the  question  of  jurisdiction  applicable  to  this 
case,  for  the  reason  that  decedent  died  in  this  state,  and 
not  in  this  county. 

The  testimony  shows  that  decedent  was  an  unmarried 
man,  born  in  Chenango  County  in  this  state,  where  he 
resided  until  some  twelve  years  ago,  at  which  time  he 
sold  a  farm  that  he  owned,  and  some  of  his  furniture. 
A  small  portion  of  the  furniture,  however,  was  not  sold, 
but  deposited  with  a  relative  in  that  county,  on  which 
he  paid  storage  to  the  time  of  his  decease.  He  visited 
his  old  home  about  once  a  year,  remaining  with  some  of 
his  relatives  and  friends,  and  collecting  some  interest  on 
notes  which  he  held  against  persons  residing  in  that 
county.  About  twelve  years  ago  he  came  to  the  city  of 
Kew  York,  and  from  time  to  time  deposited  money  in 
savings  banks,  and  drew  out  money  for  the  purpose  of 
investment  upon  property  in  this  city.  While  in  the 
city  he  stopped  at  a  restaurant  called  the  *'  Home-Made 
Dining  Booms,"  on  Greenwich  street.  He  said,  to  some 
of  his  relatives  and  acquaintances,  that  his  '^  head- 
quarters" were  at  that  saloon,  where  letters  might  be 
addressed  to  him.  It  appears,  in  evidence,  that  he  occu- 
pied an  inferior  room  at  the  dining  saloon  temporarily, 
as  a  transient  customer,  sometimes  occupying  one  room^ 
and  sometimes  another,  but  on  his  departure  he  never 
retained  his  room.  Some  of  the  witnesses  testify  that 
when  he  first  came  to  the  city,  they  were  of  the  impres- 
sion that  he  remained  the  greater  part  of  the  year  here, 
visiting  Saratoga  and  Canada  in  the  summer  season,  and 
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New  Jersey  in  the  winter.  But  it  appears,  by  the  testi- 
mony of  the  proprietor  of  said  dining-room,  that  he 
usually  came  in  the  spring  and  fall,  remaining  a  few 
days  at  a  time,  and  for  the  last  few  years  before  his 
death,  the  aggregate  time  that  he  remained  there  was, 
on  the  average,  less  than  a  month  per  annum.  In  con- 
sequence of  ill-health,  he  was  in  the  habit  of  visiting 
different  places  in  New  Jersey,  where  he  had  some  real 
estate,  and  visited  relatives  there.  He  also,  in  the  winter 
season,  went  to  Dover,  Delaware,  and  in  the  summer  was 
in  the  habit  of  visiting  Chenango  County,  his  native 
place,  Saratoga,  Rochester,  Lockport  and  Canada.  IZe 
came  to  the  dining  saloon  with  no  luggage  except  a 
sachel.  It  also  appears  that  he  was  in  the  habit  of  reg- 
istering his  name,  at  ihe  dining  saloon,  as  from  Me- 
tuchin,  Raritan,  but  generally  New  Jersey.  There  is  no 
evidence  that  he  ever  registered  himself  as  of  New  York, 
or  of  Smyrna,  his  native  place.  It  appears,  also,  that 
he  said  to  a  lady,  at  whose  house  in  Nyack,  Rockland 
County,  he  died,  that  his  "headquarters"  were  at  the 
dining  saloon  aforesaid,  where  he  received  his  letters, 
and  that  if  he  were  not  there,  they  would  be  forwarded 
to  him.  The  testimony  also  shows  that  he  was  in  the 
habit  of  Stopping  at  a  hotel  in  Lockport  kept  by  one 
Pike,  where  he  registered  himself  as  from  Smyrna,  his 
native  place.  On  one  occasion  he  complained  of  not 
having  been  appointed  guardian  of  the  minor  children  of 
a  deceased  brother,  who  died  at  Smyrna^  and  was  told 
that  it  would  have  been  inconvenient  for  him  to  attend 
to  the  duties  of  guardian,  as  he  did  not  reside  in  Smyrna, 
bat  in  New  York  ;  he  answered  that  he  did  not  reside  in 
New  York>  but  resided  in  Smyrna,  and  always  expected 
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to.  It  also  appears  that  on  another  occasion,  when  one 
Titus,  who  tried  to  persuade  him  to  give  some  money  to 
a  relative,  Mrs.  Seymour^  asked  him  why  he  stayed  in 
New  York  so  much,  he  said  that  he  was  letting  some 
money,  and  that  if  he  had  any  home,  it  was  in  Chenango. 
County.  Some  five  or  six  years  before  his  death,  he  said  ' 
he  resided  in  New  Jersey,  and  had  voted  or  would  vote 
there.  The  will  in  question  appoints  a  relative  of 
his,  residing  in  New  York,  together  with  the  keeper  of 
the  dining  saloon  mentioned,  as  his  executors.  It  further 
appears  that  the  will  in  question  is  in  the  handwriting  of 
the  decedent,  and  he  commences  the  instrument  as  fol- 
lows: *'John  Adam  Stover,  of  Smyrna)  Chenango 
County,  New  York."  This  is  the  substance  of  the  tes- 
timony beaiing  upon  the  question  of  the  residence  of  the 
decedent  at  his  death. 

In  Lsham  n.  Gibbons  (1  Bradf.^  69),  it  was  held  that 
in  the  provisions  of  the  statutes  relating  to  testamentary 
matters,  the  terms  **residence  and  inhabitant"  have  the 

f  r 

same  acceptation,  and  are  to  be  construed  in  reference  to 
the  domicil  of  the  decedent.  In  Grraham  z?.  Public 
Administrator  (4  Bradf.^  127),  it  was  held  that  a  domicil 
could  be  acquired  only  by  residence  with  the  intention 
of  remaining  at  the  new  place  of  abode;  that  intention 
alone  vvas  not  sufficient,  and  that  it  waB  a  well  settled 
principle,  that  for  the  purpose  of  succession,  every 
I)erson  must  have  a  domicil  somewhere,  and  that  the 
domicil  of  origin  is  not  lost,  until  a  new  one  is  acquired. 
It  is  clear  that  the  decedent's  domicil  of  origin  was  in 
Chenango  County,  and  that  he  did  not  lose  that  domicil 
of  origin  until  he  had  departed  therefrom  and  located 
elsewhere,  with  an  intention  of  remaining  there.    Now, 
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where  are  the  evidences  of  an  intention  to  remain  in 
Kew  York,  which  are  not  eqnally  strong  as  applied  to 
Dover,  Metuchin,  Baritan  and  New  Jersey?  He  ap- 
peared to  have  been  a  roving  itinerant,  and  his  stay  at 
several  other  places  must  have  been  considerably  longer 
than  in  New  York.  There  is  nothing  as  to  his  mode  of 
enjoying  and  occnpying  his  room  at  the  dining-saloon  to 
indicate  a  design  i)ernianently  to  remain  there.  The 
only  question  needing  consideration  is  the  fact  that  he 
made  his  investments  here.  Indeed,  so  far  as  his  own 
declarations  by  registeiing  his  name  are  concerned,  they 
indicate  a  different  residence  than  New  York,  and  it  is 
worthy  of  remark  that  there  is  no  evidence  in  the 
whole  case  showing  that  decedent  ever  called  New  York 
his  home.  The  most  he  ever  said  upon  the  subject  was 
that  the  " Home-Made  Dining  Saloon"  was  his  '^head- 
quarters" while  he  was  in  the  city,  an  expression 
indicating  a  temporary  sojourn  rather  than  a  permanent 
residence.  So  that  the  testimony  thus  far  leaves  the 
question  in  doubt  as  to  whether  he  ever  intended  to 
change  his  domicil  of  origin,  and  if  so,  what  location 
he  had  selected  for  his  future  domicil.  But  there  is 
testimony,  which  seems  to  me  sufficient  to  create  a 
preponderance,  and  to  establish  the  fact,  that  he 
regarded  Smyrna  as  his  home,  and  that  he  intended  go 
to  regard  it,  at  a  time  when  there  seems  to  have  been  no 
motive  for  misrepresentation.  For  there  is  no  evidence 
in  the  case  to  show  that  the  motive  of  his  registering 
himself  as  of  New  Jersey  had  any  relation  to  his  appre- 
hension that  he  might  be  taxed  in  this  city ;  that  is  a 
mere  inference,  drawn  by  couusel  from  his  miserly 
character,  but  which  does  not  amount  to  proof  of  any 
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such  motive.  In  each  case,  however,  where  he  declared 
that  his  home  was  not  in  New  York,  but  in  Smyrna, 
there  seems  to  have  been  no  motive  for  misrepresenting 
the  fact.  Bat  the  testimony  which  is  to  my  mind  most 
I)ertinent  and  significant  upon  this  question  is  found  in 
the  will  itself,  in  decedent's  handwriting,  where  he  states 
in  substance  that  he  is  a  resident  of  Smyrna,  indicating 
that  his  domicile  of  origin  had  not  been  changed.  This 
statement  was  voluntarilj'  and  deliberately  made,  and  I 
am  unable  to  conceive  any  reason  why  he  should,  in  his 
last  will  and  testament,  state  an  untruth  in  respect  to 
his  domiciL  For  it  was  an  instrument  secret  in  its 
nature,  and  excluded  from  public  eyes,  only  to  be  ex- 
amined after  his  decease,  and  which  could  not  in  any 
way  affect  his  credit,  or  his  liability  to  taxation.  If  be 
was  then  of  sound  and  disposing  mind,  as  both  parties 
concede  for  the  purposes  of  this  case,  it  seems  to  me  a 
conclusion  iTresisiible^  that  when  he  thus  wrote  himself 
down  as  of  Smyrna,  Chenango  County,  he  in  substance 
said,  my  itinerancy  has  been  with  the  fixed  determina- 
tion to  ultimately  return  to  Smyrna  ;  and  I  have  never 
intended  to  fiix  my  domicil  elsev/here. 

I  do  not  regard  the  fact  that  decedent's  principal 
investments,  and  the  residence  of  his  executors,  were  in 
the  city,  as  suflicient  to  establish  his  domicil  here,  in 
view  of  the  temporary  nature  of  his  sojourn,  and  his  re- 
peated declarations,  corroborated  by  the  statement  con- 
tained in  his  last  will  and  testament. 

I  am  of  the  opinion  that  this  court  has  no  jurisdiction 
of  the  probate  of  this  will,  and  that  the  proceedings  for 
that  reason  should  be  dismissed. 

Ordered  accordingly. 
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New  Tobk  Couhty. — Iloir.  D.   C.   CALVIN,  SuBBcaxTS. — 

October,  1879. 

AbcHEB  T.  FUBIOSd. 

In  the  matter  of  the  estate  of  Leo^  Fueniss,  deceased. 

Upon  an  application  for  the  payment  of  a  judgment  recovered  against 
the  decedent,  the  Surrogate  has  power  to  inquire  whether  any  such 
Judgment  exists. 

A  transcript  of  the  Judgment  is  no  legal  evidence  of  its  existence  in  such  a 
case.     The  only  proper  proof  is  the  judgment-roll  itself. 

The  judgment-roll  must  show  the  jurisdiction  of  the  court.  Unless  it  con- 
tains proof  of  service  of  the  summons,  or  of  appearance  by  the  de- 
fendant, there  is  no  proof  of  Jurisdiction,  and  no  proper  evidence  of 
the  existence  of  the  judgment. 

A  Judgment-roll  of  another  court,  from  which  proof  of  the  jurisdictional 
facts  has  been  omitted,  cannot  be  cured  by  affidavits  read  in  the  Sur- 
rogate's court. 

Application  for  the  payment  of  two  jndgments 
alleged  to  have  been  recovered  in  the  Marine  Court 
against  the  decedent  in  his  lifetime. 

The  facts  apx)ear  safflciently  in  the  opinion. 

H.  B.  TBiLBBOOK,forpetiiumer. 
C.  E.  &  D.  B.  OQUEJX,for€9ectUrii9. 

The  Subrogate.— On  a  former  motion,  wherein  it  was 
objected  that  it  did  not  appear  that  the  judgments  had 
ever  been  docketed,  or  that  the  said  Marine  Court  had 
jurisdiction,  it  was  held,  that  the  jurisdiction  would  be 
presumed,  and  that  the  recitals  thereof  in  the  judgment- 
rolls  were  conclusive,  and  an  order  was  directed  for  the 
payment  of  said  judgments.  Subsequently  the  executrijc 
obtained  an  order  to  show  cause  why  the  decision  afore- 
iiuid  gUould  not  be  opened,  and  the  matter  re-heard. 
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This  application  was  based  upon  the  affidavit  of  one  of 
her  attorneys,  stating  that  after  the  decision  aforesaid 
he  searched  diligently  for  the  jadgment-rolls  in  the 
.  clerk's  office  of  the  Marine  Court,  and  finally  found 
them  ;  that  said  rolls  failed  to  show  that  the  decedent 
was  ever  served  with  process,  or  appeared  in  said  actions 
in  the  Marine  Court,  and  that  neither  of  said  judgments 
are  against  decedent,  but  against  his  co-defendant  solely. 
An  affidavit  of  a  clerk  of  the  Marine  Court  is  annexed, 
stating  that  he  had  examined  the  transcripts  annexed 
to  the  former  moving  papers,  and  annexes  exemplified 
copies  of  the  judgment,  but  that  the  date,  February  14, 
1862,  of  filing  is  erroneous,  and  should  have  been 
February  13 ;  that  the  reason  the  transcripts  show  a 
judgment  of  a  larger  amount  than  is  named  in  the 
judgment-rolls  is,  that  when  so  entered  it  was  the 
practice  of  that  court  to  add  the  costs  to  the  amount  of 
judgment,  after  the  judgment-rolls  had  been  made  out, 
and  filed,  and  that  the  transcripts  annexed  to  the  fonner 
order  were  taken  from  the  judgment-book  in  which 
judgments  in  said  court  are  entered  in  the  order  of  their 
recovery  ;  and  that  when  said  judgments  were  obtained, 
said  court  had  no  docket  in  which  said  judgments  were 
entered  alphabetically  under  the  name  of  the  judgment 
debtors ;  that  the  indorsement  of  the  judgments  upon 
the  rolls  was  the  regular  way  of  entering  judg- 
ments at  the  time.  First,  is  a  bill  of  costs  and  record 
of  judgment  in  Archer  v.  Vernam  and  Furniss,  de- 
fendants, which  states  that  the  summons  was  re- 
turned, served  on  defendant  Vernam  August  24.  That 
on  the  30th  of  the  same  month  is  an  entry,  "  30th 
August.  Defendant  does  not  appear,"  and  under  the  same 
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date,  '*  Inquest  by  default  before  the  clerk,"  and  ''  Judg- 
ment for  plaintiff  against  defendant  Vernam."  Also 
schedule  **D"  bill  of  costs,  and  record  of  judgment, 
same  title.  On  January  9,  "  Summons  returned,  served 
on  defendant  in  person."  That  on  the  11th,  an  entry  of 
"  Plaintiff  appears.  Defendant  appears.  Tried  before 
Justice  McCautiiy.  Judgment  for  plaintiff,  against  de- 
fendant." Then  follows  a  complaint  in  one  of  the  actions, 
together  with  the  summons,  the  summons  directed  to 
the  defendant,  and  the  affidavit  of  service  of  summons 
upon  defendant  Vernam.  On  the  back  of  this  summons 
the  proof  of  service  is  entered,  and  title  of  the  cause  is 
**  Archer  v.  Vernam.  Adjourned  30th  August.  Answer. 
Demands  a  jury.  Judgment  for  plaintiff  against  defend- 
ant Vernam  $326.90  and  costs,  with  $7  allowance." 
Next  is  annexed  a  lease  by  Archer  to  said  Vernam  and 
Fumiss  jointly ;  then  follows  the  answer  of  Vernam  to 
the  complaint ;  then  follows  a  complaint  by  same  against 
same,  with  summons  annexed,  together  with  affidavit  of 
service  upon  defendant  Vernam,  and  indorsed  on  that  is 
the  title  of  the  cause.  ''Adjourned  as  to  defendant  Ver- 
nam—demands  a  jury.  Judgment  for  plaintiff  against 
defendant  for  $330.68  and  costs,  with  $12  allowance." 

By  way  of  answer  the  petitioner  presents  a  transcript 
of  the  judgment,  February  13,  1862,  for  $349.12,  which 
appears  to  be  against  both  defendants  ;  and  an  affidavit  of 
Henry  H.  Grefe,  that  he  knew  the  parties  defendant  in 
the  action.  That  in  1861  and  1862  the  defendants  were 
salt  merchants  in  this  city,  and  that  deponent  was 
employed  in  the  office  of  the  plaintiff,  who  rented  a  por- 
tion of  the  premises  to  the  defendants.  That  he  was 
employed  to  serve  a  summons  on  the  defendants  in  the 
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action  in  the  Marine  Court  in  August,  1801.  That  he 
did  serve  Vernam  and  afterwards  went  several  times 
to  serve  Furniss  and  finally  succeeded.  One  Swart 
swears  that  several  years  ago  Archer,  the  plaintiff, 
employed  him  to  collect  two  judgments  against  Fumiss, 
and  he  made  two  transcripts  of  the  judgments,  and 
called  upon  Furniss,  who  told  him  that  as  Archer  had 
made  him  trouble,  and  sued  him,  he  would  not  pay  ; 
that  he  had  large  amounts  of  money,  but  witness  could  not 
find  it,  and  that  he  said  that  Archer  had  judgment  against 
him,  and  he  might  collect.  Archer  swears  that  he  is  the 
plaintiff  in  the  two  suits  and  the  husband  of  petitioner. 
That  the  defendants  rented  premises  of  him  for  three 
years,  ending  May  1,  1862,  at  §1,400  for  the  first  two 
yejirs  and  $1,300  for  the  last.  That  the  rent  was  not 
paid  for  the  last  year  and  that  it  now  amounts  to  about 
$3,000,  and  that  the  suits  in  question  were  for  the  first 
two  quarters  rent  of  the  first  year.  That  at  the  com- 
mencement of  the  last  suit,  the  defendants  had  failed 
and  discontinued  business.  That  in  the  first  he  directed 
Grete  to  serve  the  summons  and  complaint,  who  after- 
wards said  he  had  served  Vernam,  and  he  was  then  in- 
structed to  serve  Furniss,  which  he  reported  he  had 
done.  That  in  the  second  suit  he  employed  his  brother, 
Washington  Archer,  to  serve  the  summons,  and  was  in- 
formed by  him  that  he  went  to  Stryker's  Bay  to  serve 
liim,  and  was  ordered  out  of  the  house.  That  he  has  no 
knowledge  of  the  service  of  this  summons,  except  that 
one  Canteen  appeared  in  the  suit  for  both  defendants, 
and  adjourned  the  case ;  and  the  case  was  afterwards  tried, 
and  said  Canteen  defended  both  defendants,  and  after- 
wards signed  himself  as  attorney  for  them  on  notice  of 
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appeal,  and  jadgment  was  announced  against  both  de- 
fendants. That  they  both  repeatedly  admitted  tffat  the 
plaintiff  had  judgment  against  them,  and  that  the  omis- 
sion of  an  affidavit  of  service  on  Furniss  in  the  first  suit 
occurred  from  the  negligence  of  plaintiff's  attorney. 

The  documentary  evidence  in  this  matter  fails  to  show 
that  the  defendant  Furniss  was  ever  served  with  prcx?ess 
in  either  of  the  actions  in  the  Marine  Court,  and  they  also 
fail  to  show  any  appearance  by  the  defendant,  Furniss. 
It  is,  therefore,  quite  clear  that  no  judgment  was  author- 
ized to  be  entered  against  him,  which  could  affect  his  sep- 
arate property,  and  from  the  records  themselves  it  does 
not  api>ear  that  the  judgments  were  in  form  against  the 
defendants,  but  only  inferentially.  But  if  it  shall  be 
presumed  from  the  requirements  of  the  statute  that  the 
judgment  was  against  them  jointly,  the  question  arises 
whether  the  judgment  is  worth  anything  so  far  as  the 
separate  estate  of  the  decedent  is  concerned. 

It  is  argued  by  petitioner's  counsel  that,  under  the 
statute,  it  was  the  duty  of  the  court  to  enter  the  joint 
judgment,  and  that  it  is  proper  to  presume  that  the  court 
did  its  duty  and  entered  it  accordingly.  Even  if  that  be 
so,  it  does  not,  in  my  opinion,  aid  the  petitioner  in  this 
proceeding ;  for  it  is  instituted  to  enforce  the  payment  of 
the  judgment,  as  against  the  individual  property  of  the 
decedent,  the  joint  debtor  not  served,  which  under  no 
law  or  principle  of  right,  can  be  permitted.  . 

The  rebutting  affidavits  of  the  petitioner  show  that  in. 
one  of  the  cases  the  defendant,  whose  estate  is  now 
sought  to  be  charged,  was  served  with  the  process,  and 
that  in  the  other  he  appeared  by  attorney.  His  appear- 
ance seems  not  to  have  been  entered,  and  the  only  evi- 
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dence  of  appearance  is  the  affidavit  of  the  plaintiff  in  the 
suit.  This  is  not  very  satisfactory  evidence,  coming,  as 
it  does,  from  a  layman  and  a  party  to  the  proceedings, 
who  states  no  facts  which  justify  the  conclusions  that  it 
amounted  to  an  appearance.  It  is  claimed  by  the  peti- 
tioner's counsel  that  the  transcripts  of  the  judgment  in 
question  are  conclusive  upon  this  court,  and  that  the 
judgment  should  not  be  inquired  into  or  discredited  by 
nn  examination  of  the  judgment  rolls.  It  seems  to  me 
quite  clear  that  the  transcript  of  a  judgment  is  no  legal 
evidence  of  its  existence.  There  is  no  statute  making  it 
evidence  in  such  a  case  as  this,  though  it  is  made  suffi- 
cient evidence  to  require  the  clerk  of  another  county  to 
docket  it.  (See  Baker  v.  Kingsland,  10  Paige^  368; 
Lansing?).  Russell,  3  Barb,  Ch.^  325.)  As  the  later  judg- 
ment of  February  13,  1862,  by  the  certificate  of  the 
county  clerk,  seems  to  have  been  regularly  docketed  in 
the  clerk's  office,  and  as  the  view  I  entertain  of  the  case 
does  not  necessarily  involve  it,  I  do  not  deem  it  necessary 
to  pass  upon  the  question  whether  the  entry  of  the  judg- 
ment in  the  Marine  Court,  as  certified  on  the  former  hear- 
ing on  this  motion,  amounts  to  a  docket  under  the 
statute. 

It  is  claimed  by  the  petitioner's  counsel  that  this  court 
has  no  power  to  inquire  into  the  regularity  of  a  judg- 
ment entered  in  another  court,  and  numerous  authorities 
are  cited  to  that  effect.  Such  undoubtedly  is  the  true 
interpretation  of  the  law,  but  I  am  entirely  clear  that  it  is 
my  duty  to  inquire  whether  there  is  any  such  judgment^ 
and  that  as  the  only  legal  evidence  of  such  judgment  is 
the  judgment  roll  itself,  I  must  examine  the  records  to 
see  whether  there  is,  in  fact,  any  judgment  against  the 
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decedent.  Upon  such  examination,  it  is  quite  apparent 
that  the  judgment  rolls  respectively  do  not  show  any  au- 
thority to  enter  the  judgments  in  said  actions  against 
,  the  decedent,  except  as  against  the  joint  property  of  the 
defendants  and  individual  property  of  the  defendant 
served. 

But  the  next  and  more  difficult  question  is,  whether 
the  apparent  defects  in  the  jurisdiction  of  the  court  over 
the  decedent,  the  defendant,  can  be  supplied  by  proof 
aliunde  the  judgment  rolls.  None  of  the  numerous  casps 
cited  by  petitioner's  counsel  seem  to  me  to  aid  him  in 
his  motion.  The  c^se  of  Mora  v.  Stanton  (51  iT.  T.  649), 
and  the  other  cases  cited  in  connection  with  it,  settled  the 
rule  that  an  appearance  by  a  defendant,  either  personally 
or  by  attorney,  is  a  waiver  of  any  defect  in  the  service  of 
a  summons.  I  entertain  no  doubt  that  such  appearance 
waives  the  n<*cessity  of  &  erving  upon  the  party,  for  he  sub- 
mits himself  to  the  juris iiction  of  the  court.  But  that  is 
not  the  question  in  this  case.  So  as  to  the  case  of  Stilwell 
V.  Carpenter  (59  N.  T.  414),  and  other  cases  cited  to  the 
same  effect.  It  is  clear  that  the  Surrogate  has  no  authority 
to  interfere  with  the  judgment  entered  by  a  court  of  com- 
petent jurisdiction.  But  certainly,  when  a  judgment  is 
sought  to  be  proved  before  him  and  is  the  basis  of  pro- 
ceedings, it  is  his  duty  to  inquire  as  to  the  existence  of 
any  such  judgment,  and  the  proper  mode  of  inquiry  is  an 
examination  of  the  judgment-record.  I  think  no  lawyer 
will  pretend  that  the  service  of  process  or  appearance  of 
the  attorney  are  not  necessary  to  afford  the  court  jurisdic- 
tion of  the  parties,  and  that  the  judgment-record  should 
show  that  jurisdiction.  This  is  not  shown  in  evidence  in 
this  case,  although  affidavits  are  furnished  tending  to 
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show  the  service  in  one  case,  and  the  appearance  in  the 
other.  As  to  the  pretended  service,  it  does  not  appear 
that  the  fact  came  to  the  knowledge  of  the  court ;  and 
the  allegations  of  appearance  are  quite  too  uncertain  to 
base  a  judicial  action  thereon.  I  am  of  the  opinion  that 
the  judgment-records  in  this  matter  do  not  show  that  the 
court  obtained  jurisdiction  of  the  decedent  so  as  to  enable 
it  to  enter  judgment  against  him,  and  that  that  defect 
cannot  be  supplied  by  affidavit  in  this  court ;  for  that 
would  practically  be  a  reformation  of  the  judgment  of 
another  court  over  which  this  court  has  no  jurisdiction. 
If  any  amendment  of  the  record  can  be  made  it  is  ob- 
vious that  it  cannot  be  done  by  this  court. 

For  the  reason  that  it  does  not  appear  that  the  peti- 
tioner is  the  assignee  of  any  judgment  against  the  dece- 
dent, entitling  her  to  payment  out  of  this  estate,  the  mo- 
tion must  be  denied. 

Ordered  accordingly. 


New  Yobk  Coitnty.— HON.  D.  C.  CALVIN,  Subbogate.— 

April,    1879. 

In  the  maiteT  of  the  estate  of  Emma  J.  Luckey,  de- 
ceased. 


The  testatrix,  by  her  will;  directed  her  executor  to  erect  a  suitable  monu- 
ment over  her  grave,  and  left  the  selection  of  the  style  of  such  monu- 
ment, and  the  expense  thereof,  entirely  discretionary  with  him.  The 
executor  contracted  for  a  monument  which  was  to  cost  $1,455.  The 
Talne  of  the  personal  estate  was  $11,006. 
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HM,  that  the  amount  agreed  to  be  paid  for  the  monument  was  excessive, 
and  that,  upon  the  objection  of  the  residuary  legatee,  only  $700  could 
be  allowed  to  the  executor  for  this  purpose,  upon  his  accounilng. 

Where  a  discretion  is  conferrctt  upon  an  executor  or  trustee,  it  will  be  hcsld 
to  be  a  discretion  to  be  exercised  aitcording  to  law  and  the  principles 
of  Justice,  as  laid  down  by  the  adjudicated  cases  in  this  state.* 

Motion  to  confirm  report  of  auditor  upon  final  account- 
ing of  the  executor  of  decedent, 

The  auditor  reported  that  the  amount  chargeable 
against  the  executors,  as  per  inventory,  and  increase,  was 
$11,090.02,  and  that  he  was  entitled  to  the  credit  of 
$8,330.44,  leaving  a  balance  in  his  hands  of  $2,765.58, 
subject  to  the  expenses  of  the  accounting,  and  his  com- 
missions. The  account,  as  rendered  in  schedule  "G," 
stated  that  a  contract  had  been  made  by  the  executor  for 
the  erection  of  a  monument  to  the  memory  of  decedent 
for  $1,455%  The  same  auditor,  upon  a  re-reference,  re- 
ported that  the  contract  was  executed  between  the  exec- 
utor and  Messrs.  Brown  &  Co.,  for  the  erection  of  the 
monument  at  an  expense  of  $1,475  ;  that  the  price  of  the 
monument  contracted  for  was  reasonable,  but  did  not 
pass  upon  the  question  as  to  the  reasonableness  of  the 
expenditure  under  the  circumstances.  The  residuary 
legatee  excepted  to  the  report  of  the  auditor,  and  claimed 
that  the  executor  did  not  enter  into  the  contract  for  the 
monument  in  good  faith,  and  that  the  amount  proposed 
to  be  expended  was  too  large,  considering  the  value  of 
the  estate. 

The  auditor  also  found  that  the  contract  had  not  been 
performed,  but  had  been  delayed  because  of  the  litigation, 
in  respect  to  the  propriety  of  the  expenditure,  and  these 
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exceptions  were  the  only  ones  for  consideration  on  the 
motion  to  confirm  the  report  of  the  auditor. 

The  clause  of  decedent's  will,  upon  the  subject  of  the 
monument,  is  as  follows :  "I  direct  my  executor,  after 
the  payment  of  my  debts  and  testamentary  expenses,  to 
set  apart  a  portion  of  my  estate,  and  appropriate  the  same 
for  the  purpose  of  procuring  the  erection  of  a  suitable 
monument  over  the  grave  in  which  niy  remains  shall  be 
interred,"  and  invoked  him  to  carry  out  the  provisions 
of  the  will  as  soon  after  her  decease  as  convenient. 

Then  follows  these  words :  "  As  I  have  f  aU  confidence 

r 

that  my  said  executor  will  perform  the  duties  thus  im- 
posed upon  him,  in  a  just  and  proper  manner,  I  leave 
the  selection  of  the  style  of  such  monument,  and  the  ex- 
penses thereof,  entirely  di'-rcretionary  with  him." 

D.  R  Jaques  and  Max  Moses,  for  executor. 
MehrittE.  ^KyriEJit  for  guardian. 

The  Surrogate. — The  only  question  to  be  considered 
in  this  easels  whether  the  discretionary  terms  of  the  will 
are  such  as  to  take  the  subject  away  from  the  considera- 
tion and  determination  of  this  court.  But  *for  the  dis- 
cretionary clause,  it  is  entirely  clear,  upon  numerous  au- 
thorities, that  the  amount  agreed  to  be  paid  for  the  mon- 
ument in  question  is  at  least  three  times  as  much  as  the 
representative  of  such  an  estate  would  be  entitled  to  ex- 
pend for  the  purpose  named.  (Owens  v.  Bloomer,  6  N. 
T.  Weekly  Digest,  330 ;  Farrin  v.  Myrick,  41  If.  F., 
316 ;  Springsteen  t.  Samson,  32  Id.^  714.) 

The  circumstances  of  this  case  are  somewhat  peculiar. 
The  executor  is  a  legatee  under  the  will,  and  his  relations 


98  CASES  IN  THE  SURROGATES*  COURTS. 

■ — ■ ^ ^      I  -  I  —II      m^         -m    ■■  -fi^^    -n— ■--      n -m. 

MATTER  OF  LUCKE7. 

with  the  decedent  were  friendly  and  intimate.  The 
rights  of  creditors  are  not  affected  by  the  determination 
of  the  question  submitted,  and  it  only  concerns  the  re- 
fiiduary  legatee,  who  is  a  niece  of  the  decedent.  And  yet, 
if  it  shall  be  held  that  the  executor  was  authorized,  under 
the  terms  of  the  will,  to  expend  the  sum  named  for  a 
monument,  he  miglit  have  expended  the  whole  of  the 
residuary  estate.  I  am  not  willing  to  approve  the  doc- 
trine that  a  discretion  conferred  upon  an  executor  by  a 
will  is  to  be  exercised  without  regard  to  the  rights  of 
other  legatees,  or  that  it  is  an  uncontrollable  discretion. 
I  am  of  the  opinion  that  when  a  discretion  is  conferred 
jupon  an  executor  or  trustee,  it  should  be  held  a  discre- 
tion to  be  exercised  according  to  law,  and  the  principles 
X)f  justice.  Such  I  understand  to  be  the  effect  of  King 
H).  Tj^lbot  (40  N.  Y.J  76).  In  that  case  the  trustees  were 
liuthori^d  and  directed  to  make  investments  of  the  trust 
funds  in  tliejr  discretion,  and  having  invested  the  funds 
in  the  sto.cli  of  certain  railroad,  bank  and  canal  company 
jcom panics,  it  was  held  to  have  been  an  improper  exercise 
of. the  discretion,  and  that  such  discretion  was  only  au- 
thorized in  respect  to  the  investment  in  such  securities 
AS  were  recognised  as  proper  for  trust  funds,  to  wit, 
government  or  real  estate  securities. 

It  seems  to  me,  therefore,  that  in  this  case  the  discre- 
tion to  be  exercised  by  the  executor  should  be  limited  to 
the  amount  adjudged  proper  by  the  well-adjudicated 
cases  in  this  state,'  and  that  the  terms  of  the  will  do  not 
enlarge  the  power  of  the  executor  beyond  that  limit, 
otherwise  very  great  injustice  would  be  done  to  the  par- 
ties interested,  and  a  precedent  established  which  would 
be  a  fruitful  source  of  fraud. 


NEW   YORK,  JUNE,   1879.  9» 

VAN  KLEBCK  0.  PHIPP8. 

I  am  of  the  opinion  that  considering  the  estate  in  ques- 
tion, and  the  circumstances  of  the  case,  that  $700  is  an 
exceedingly  liberal  allowance  for  the  purposes  named, 
and  one  which  exceeds  the  limit  in  the  case  above  stated, 
and  that  no  greater  amount  than  that  should  be  allowed 
in  this  case. 

Ordered  accordingly. 


New  Yobk  County.— HON.  D.   C.  CALVIN,  Subrogatb.— 

June,  1879. 

Van  Elseck  v.  Phipps. 

In  the  maiter  of  the  probaie  of  the  will  of  James  D. 

Ingeesoll,  deceased. 


Any  influence  brought  to  bear  on  the  mind  of  a  testator,  'which  leads  ^im 
to  surrender  his  free  agency  and  adopt  the  will  of  another,  is  undue, 
and  vitiates  the  will. 

Though  a  person  be  persimdcd  by  appeals  to  his  generosity,  his  affection 
or  his  sense  of  duty,  to  make  a  will  contrary  to  what  he  had  contem- 
plated, yet,  if  the  will  actually  made  be  the  legitimate  result  of  such  per- 
auasion  acting  upon  his  untrammclcd  judgment,  it  is  not  the  result  of 
undue  influence.  But  if  such  a  persuasive  appeal  be  made  to  a  person 
of  too  feeble  a  mind  to  resist,  or  to  one  who,  from  physical  or  mental 
weakness,  is  incapable  of  enduring  or  repelling  the  importunity,  such 
persuasion  or  importunity  wouldi  be  undue,  and  the  will  would  be 
thereby  vitiated. 

Undue  influence  need  not  be  established  by  direct  proof;  it  may  be  in- 
ferred from  all  the  facts  and  circumstances  surrounding  the  testator. 

To  prove  the  exeittise  of  undue  influence,  it  is  not  necessary  to  show  that 
the  duress  waa  visible,  or  physically  exercised  at  the  moment  of  the 
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oxocution  of  the  will;  but  there  must  be  such  evidence  as  will  satisfy 
the  mind  of  the  court  or  jury,  that  the  duress  existed  shortly  before, 
and  continued  its  domination  over  the  mind  of  the  testator,  at  the 
time  of  the  execution  of  the  will. 

If  the  existence  of  undue  influence  can  be  inferred  from  the  circumstances 
of  the  case,  the  fact  that  the  terms  of  the  will  were  dictated  by  the 
testator,  and  that  he  executed  it  in  the  absence  of  the  person  posses- 
sing the  influence  over  him,  will  not  of  itself  validate  the  will. 

Where  a  person  occupying  a  confidential  or  fiiiuciary  relation  to  the  testa- 
tor, procures  a  will  to  be  written  in  his  favor,  a  presumption  arises 
against  the  validity  of  the  will,  and  the  onu»  is  upon  the  proponent,  of 
proving  that  the  will  was  understood  and  executed  voluntarily  by  the 
testator. 

The  testator,  a  bachelor,  while  at  Augusta,  Georgia,  in  April,  1876,  was 
prostrated  by  an  attack  of  paralysis,  which  affected  his  speech  and 
mind.  Mrs.  P.  and  her  husband,  who  were  with  testator  at  the  time, 
and  were  old  friends  of  his,  took  charge  of  him,  and  Mi-s.  P.  nursed 
him  personally.  After  four  weeks*  illness,  testator  improved  sufll- 
ciently  to  be  removed  to  the  city  of  Now  York.  He  was  taken  to  the 
residence  of  Mra.  P.,  and  was  attended  by  her  family  physician, 
although  the  Augusta  physician  had  advised  calling  in  another  expert. 
On  May  3,  1870,  two  days  after  his  arrival  in  New  York,  the  testator 
executed  a  will,  giving  ill  his  property,  of  the  value  of  )^4d,0U0,  to  Mrs. 
P.,  and  appointing  Mr.  P.  his  executor.  The  will  was  drawn  by  Mr. 
P.'s  lawyer,  to  whom  the  tostator  stated,  in  the  presence  of  Mrs.  P. 
and  her  husbund,  that  he  wanted  to  give  all  his  property  to  Mrs.  P., 
which  statement  the  testator  repeated  upon  the  withdrawal  of  Mrs.  P. 
and  her  hunbxnd  from  the  room,  at  the  suggestion  of  the  lawyer.  The 
testator  died  May  2od.  During  all  this  time  he  was  confined  to  his 
bed,  being  more  or  less  paralyzed,  incapable  of  using  his  limbs,  or  of 
continued  conversation,  and  easily  moved  to  tears  or  laughter.  Mrs. 
P.  and  her  family  were  constantly  about  the  testator.  His  relatives 
were  informed  by  Mrs.  P.  when  they  called  that  the  testator  refused 
to  see  them.  In  1874.  the  testator  had  mmlc  a  will  disposing  of  bis 
property  among  his  relatives  and  special  friends,  not  including  Mrs. 
P.  On  several  occasions  thereafter,  and  just  prior  to  his  departure 
for  the  South,  the  testator  referred  to  this  will,  and  told  the  executor 
therein  named,  where  it  could  be  found  in  case  of  his  death.  There 
was  no  evidence  to  prove  any  change  in  Lis  relations  to»  or  interest  in, 
the  several  legatees  of  this  will  down  to  the  execution  of  the  second 
will.  The  testator,  prior  to  this  final  illness,  was  known  as  a  man  of 
strong  mind  and  resolute  will. 

Bftld,  that  the  will  in  favor  of  Mrs.  P.  was  procured  by  undue  influence 
and  was  void. 

Hazard  v.  llanford,  2  Run,  45,  criticised.  Seguine  v,  8egaiiie»  8  Keyes,  668; 
Dcos  V.  Wandeil,  1  Hun,  120;  Cudney  v.  Cudney,  68  N.  JT.,  148,  dis- 
^  tingulshed. 
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Application  for  the  probate  of  the  will  of  James  D, . 
IngersoU,  deceased. 

The  will  i>ropoanded  bore  date  May  3, 1876,  and  was 
witnessed  by  Pmncis  C.  Reed,  E.  A.  Marcy,  and  Phenijt 
Babcock,  and  appointed  James  L.  Phipps  sole  executor, 
and  gave  all,  decedent's  estate,  after  the  payment  of  his 
debts  and  funeral  expenses,  to  Mary  A.  Phipps,  wife  of 
the  executor. 

Sarah  S.  Van  Kleeck,  niece  of  decedent,  and  a  legatee 
under  a  former  wiU,  William  Van  Kleeck  and  Charles 
H.  Leeds,  executors  named  in  the  former  will,  filed  ob- 
jections to  the  probate,  on  the  grounds  that  decedent,  at 
the  execution  of  the  instrument,  was  not  of  sound  mind 
or  cajiable  of  making  a  will ;  that  the  instrument  was 
procured  by  fraud  and  undue  influence,  &c.,  exercised 
by  Mrs.  Phipps,  her  husband,  or  some  person  unknown  ; 
that  it  was  not  voluntarily  executed,  but  its  execution 
procured  as  aforesaid  ;  that  decedent  did  not  declare  the 
same  to  be  his  last  will  and  testament,  and  that  the  at^ 
testing  witnesses  did  not  subscribe  as  such  at  his  re- 
quest. 

A  former  will  Executed  by  decedent,  bearing  date 
April  28,  1874,  was  given  in  evidence,  by  which  he  be- 
queathed $5,(K)0  to  his  executors,  to  invest  and  pay  the  in- 
come to  one  Mrs.  Leeds  for  life,  and  at  her  decease  the 
principal  sum  to  go  to  her  daughter,  Mrs.  Van  Kleeck  ; 
$5,000  in  trust,  the  income  to  be  paid  to  another  Mrs. 
Leeds,  at  her  death  the  principal  to  go  to  her  daughters ; 
$R,000  in  like  trust  to  be  given  to  Miss  Van  Kleeck,  if 
she  should  remain  unmarried  at  his  decease ;  $3,000  in 
trust,  to  a  Miss  Thayer,  to  be  delivered  to  her  six 
months  after  his  decease ;   $1,000  in  trust  for  Robert 
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Leeds ;  $1,000  to  William  M.  Leeds ;  $1,000  in  trust  for 
the  Reverend  Penniman  Leeds ;  $1,000  to  the  managers 
of  the  Presbyterian  Cbnrch  of  Uxbridge,  Mass ;  $1,000 
to  the  managers  of  the  Sunday-school  of  the  Unitarian 
Church  of  the  same  place  ;  $5,000  in  trust  for  Daniel  W. 
Leeds  (his  namesake),  when  he  should  I^  twenty- five 
years  old  ;  $1,000  to  A.  S.  Richards,  to  be  invested  for 
the  benefit  of  his  two  children  ;  $2,000  to  Mr.  Richards, 
to  be  invested  for  the  benefit  of  his  two  sons,  when  they 
became  of  age :  he  gg.ve  a  trunk  and  clothing  to  Mrs. 
Leeds ;  a  porringer  to  Mrs.  Van  Kleeck ;  his  watch  to 
Mr.  Richards,  and  half  of  the  residue  to  his  executors,  to 
be  invested,  and  the  income  to  be  paid  to  Daniel  AV. 
Leeds,  for  life,  and  at  his  death,  the  principal  f o  go  to 
Ms  heirs ;  the  other  half  of  the  residue  to  be  given  to 
Charles  H.  Leeds  ;  and  if  his  estate  should  not  be  suffi- 
cient to  pay  the  legacies,  the  executors  were  instructed  to 
pay  j>ro  rata  to  his  individual  legatees,  omitting  tlie  in- 
stitutions named. 

WiUiam  H.  Van  KLleeck  and  Charles  H.  Leeds  were 
appointed  executors. 

On  the  hearing,  Erastus  E.  Marcy,  one  of  the  subscrib- 
ing witnesses,  testified  that  he  knew  decedent  in  his  life 
time ,  and  attended  him  as  his  physician  in  his  last  illness, 
at  the  house  of  Mr.  Phipps,  in  this  city  ;  that  he  was  pres- 
ent at  the  execution  ot  the  instrument  propounded  ;  that 
decedent  made  his  mark ;  that  this  was  three  or  four  days 
after  witness  first  saw  blm  ;  that  Mr.  Reed,  an  attorney, 
was  present,  and  asked  decedent  if  the  instrument  was 
his  last  will  and  testament,  and  he  answered  to  the  effect 
that  it  was ;  that  witness  was  called  in  as  a  witness  ;  that 
Mr.  Reed  told  decedent  that  witnesses  were  there  ;  that 
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Mr.  Reed  informed  witness  that  decedent  wished  him  to 
be  a  witness,  but  he  couldn't  say  whether  anything  was 
said  at  the  time  ;  that  decedent  nnderstood,  and  witness 
signed  after  decedent  had  made  his  mark  ;  that  he  signed 
in  the  j)resence  of  the  decedent  and  the  other  witnesses. 
lie  regarded  decedent  of  sound  and  disposing  mind  at  the 
time  ;  that  testator  died  May  23,  1876. 

On  cross-examination  witness  testified  that  he  saw  dece- 
dent May  1,  1876  ;  that  he  liad  been  Mr.  Phipps'  physi- 
cian for  several  years  jirevious  ;  that  he  was  requested 
by  Mr.  Phipps  to  see  decedent  on  the  1st  of  May  ;  that 
he  didn't  remember  seeing  Mr.  Phipps  before  he  went 
into  the  room  ;  thought  he  saw  Mr.  Babcock,  a  son-in- 
law  of  Mr.  Phipps,  who  resided  wif  h  him  ;  that  he  found 
Mrs.  Phipps  in  decedent's  room,  and,  lie  thought,  a  nurse. 
He  examined  decedent,  and  questioned  him  tlioroughlj' 
in  regard  to  his  condition,  meutal  and  physical.  He  in- 
quired of  Mrs.  Phipps  as  to  iiis  attack,  and  was  informed 
that  he  had  had  an  attack  of  paralysis  a  month  previous, 
at  the  South,  and  after  getting  all  the  information  he 
could  get  from  her,  he  questioned  decedent,  and  then  pre- 
scribed ;  Mrs.  Phipps  informed  the  witness  that  dece- 
dent had  an  attack  of  paralysis  on  one  side,  confined  to 
his  limb  on  the  right  side,  and  that  his  mind  had  not 
been  affected ;  that  he  did  not  lose  consciousness  or  be- 
come comatose  ;  that  for  two  or  three  winters  before  tes- 
tator had  been  in  delicate  health,  and  went  South  on  that 
account ;  that  he  had  no  fever  or  cerebral  trouble  previous 
or  then  ;  that  decedent  was  a  friend  of  the  family.  Wit^ 
ness  did  not  examine  decedent  until  he  obtained  a  his- 
tory of  the  case,  then  examined  his  pulse  and  tongue, 
asked  him  to  ndse  bis  arm  and  Icfg,  examined  his  side 
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and  abdomen ;  noticed  a  little  irregularity  in  breathing ; 
decedent  answered  his  questions  promptly.  He  re- 
quested witness  to  call  the  next  morning  early,  with 
eagerness  ;  witness  called  the  next  morning.  Some  of 
the  questions  propounded  by  witness  to  decedent  re- 
quired an  answer  more  than  yes  or  no.  Witness  asked 
him  if  he  had  had  pain,  and  he  answered  that  he  bad  at 
one  time,  South,  but  not  lately.  The  interview  lasted 
about  half  an  hour.  The  witness  found  the  right  arm 
and  leg,  the  muscles  of  the  right  side  and  thorax  nearlj^ 
paralyzed ;  but  decedent  could  raise  his  arm  and  leg  a 
little,  on  being  requested,  then  that  would  drop,  but  wit- 
ness could  detect  no  lack  of  sensation  ;  decedent's  head, 
face  and  neck  were  unaffected.  From  the  facts  gathered 
from  Mrs.  Phipps,  witness  concluded  that  it  was  an  at- 
tack of  non-inflammatory  softening  of  the  upper  part  of 
the  spinal  cord.  He  asked  decedent  many  questions  &t 
different  interviews,  to  most  of  which  he  responded 
promptly  and  in  telligently .  The  only  change  witness  ob- 
served was  a  slight  disposition  to  weep  when  anything 
sudden  occurred,  which  was  an  important  symptom, 
invariably  occurring  where  the  origin  of  the  trouble  was 
in  the  brain,  and  often  when  in  the  spinal  cord. 

On  the  second  and  third  visits,  the  witness  asked  dece- 
dent many  questions,  which  he  answered  with  promptness, 
decision,  and  intelligence.  Mr.  Babcock  came  for 'the 
witness  to  witness  the  will,  in  the  evening.  Mrs.  Phipps 
and  Mr.  Reed,  the  attorney,  were  in  decedent's  rooih. 
Mr.  Reed  told  witness  he  was  sent  for  to  witness  a  will, 
which  he,  Reed,  had  drawn  up  from  decedent's  own  state- 
ment, and  the  decedent  had  requested  witness  to  be  sent 
for.    Decedent  then  made  his  mark.    Mr.  Reed  asked 


NEW  YORK,  JUNE,  1879.  105 

VAN  KliEECK  t.  TOIPPS. 

him  if  it  was  done  of  his  fi'ee  will  and  consent,  and  if  he 
understood  its  pnrport,  which  decedent  answered  in  the 
aflSnnative,  and  that  it  was  done  without  constraint. 
Witness  was  requested,  by  Mr.  Reed,  to  listen  to  what 
was  said.  Mr.  Reed  held  the  paper,  i)laced  it  on  a  book, 
placed  a  pen  in  decedent's  left  hand,  and  decedent  made 
a  mark  with  the  left  hand  without  assistance.  The  will 
was  not  read  in  witness's  presence.  The  inquiry,  if  he 
made  the  will  freely,  was  before  making  his  mark.  The 
decedent  spoke  promptly  and  positively.  Witness  sub- 
scribed because  of  the  request  of  Mr.  Reed.  Witness 
saw  decedent  every  morning  thereafter  till  his  death,  and 
occasionally  in  the  evening.  There  Avas  no  material 
change  in  his  condition  from  the  beginning  to  the  end. 
The  cause  of  death  was  softening  of  the  spinal  cord ; 
pulse  grew  gradually  weak,  respiration  being  interrupted. 
Witness  observed  a  tendency  to  weep  on  two  or  three 
occasions,  without  much  manifest  cause,  in  conversa- 
tion. Witness  thought  that  on  one  occasion  decedent 
was  unduly  mirthful ;  he  wept  and  laughed  without  ade- 
quate cause,  which  indicated  excitement  of  the  nervous 
system,  and  which  might  be  from  disease  of  the  brain  or 
the  spinal  cord,  and  was  a  universal  symptom  where  the 
seat  of  the  disease  was  the  upper  spinal  cord.  Decedent 
could  understand  without  difficulty,  but  his  use  of  lan- 
guage was  short.  His  articulation  was  distinct  enough 
to  be  understood  without  difficulty.  The  witness  testi- 
fied that  in  affections  of  the  mind  there  would  be  in- 
coherency  in  talk,  and  delirium  ;  that  a  disposition  to 
weep  from  inadequate,  or  slight  causes,  was  a  symptom 
of  diseased  brain,  and  that  there  would  be  lack  of  mem- 
ory, inability  to  answer  questions  properly,  perversion 
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of  memory  in  cases,  strong  disposition  to  sleep,  in  others, 
wakefulness.  That  if  the  brain  had  been  affected,  dece- 
dent would  have  had  symptoms  indicating  it ;  pains  in 
the  head,  perhaps  febrile  symptoms,  perversion  of  mind, 
perhaps  delirium,  and  after  the  attack,  more  or  less  dis- 
order in  the  muscles  of  the  face  and  neck,  and  the  sight 
woiild  be  affected.  Mr.  Reed  asked  witness  to  sign  the 
will,  and  said  it  was  decedent's  request,  in  his  presence, 
and  near  him,  and  in  his  hearing.  Decedent  appeared 
to  hear  readily,  and  responded  perfectly.  From  wit- 
ness's attendance  and  observation  of  decedent  he  ob- 
served no  indication  of  mental  disease,  observed  no 
delirium,  discovered  no  lack  of  memory,  and  believed 
him  to  be  perfectly  coherent. 

Francis  C.  Reed,  a  subscribing  witness  and  an  attorney 
at  law,  testified  that  he  was  requested  by  Mr.  J.  L.  Phipps 
to  meet  the  decedent  May  3.  He  found  him  in  bed,  and 
was  introduced  to  him  as  Mr.  Phipps' s  lawyer  by  Mrs. 
Phipps.  Witness  said  to  decedent  that  he  understood  he 
wanted  to  make  a  disposition  of  his  property.  Decedent 
answered  that  he  wanted  to  give  his  property  to  Mrs. 
Phipps.  Witness  then  requested  the  other  persons 
present  to  leave  the  room,  and  they  did  so.  Witness 
then  asked  decadent  if  he  desired  to  speak  to  him  pri- 
vately, concerning  his  affairs.  Decedent  said  he  did  not ; 
he  only  said  he  wanted  to  give  his  property  to  Mrs. 
Phipps.  The  witness  then  proceeded  to  draw  the  will, 
and  after  he  had  drawn  it  to  the  clause  giving  the  prop- 
erty to  Mrs.  Phipps,  he  spoke  to  decedent  about  an 
executor.  Decedent  asked  if  Mrs.  Phipps  could  not  be 
executor,  and  witness  said  it  would  be  more  prudent  to 
have  somebody  else ;  and  decedent  suggested  Mr.  Phipps's 
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name,  which  was  inserted.  Witness  then  told  decedent 
that  it  was  necessary  to  have  two  witnesses.  Decedent 
asked  witness  to  be  one,  and  witness  suggested  sending 
for  Dr.  Marcy,  his  physician.  Decedent  then  asked  Mr. 
and  Mrs.  Phipps  to  send  for  Dr.  Marcy,  which  was  done. 
After  witness  had  completed  the  will,  he  conversed  with 
him  as  to  whether  he  could  sign  it,  and  that  if  he  could 
not,  witness  could  sign  it  for  him,  and  he  could  make 
his  mark ;  and  decedent  indicated  his  preference  for  the 
latter.  Either  before  or  after  Dr.  Marcy  arrived,  witness 
read  the  will  to  decedent,  and  asked  him  if  he  under- 
stood it,  and  he  said  he  did.  Witness  asked  Dr. 
Marcy  to  sign  as  a  witness  with  the  others.  Witness 
stated  to  Dr.  Marcy  that  he  had  been  called  to  draw  the 
will,  and  he  had  drawn  it,  leaving  the  property  to  Mrs. 
Phipps.  Witness  asked  decedent  to  request  the  wit- 
nesses to  witness  its  execution,  and  he  did  so.  The 
instrument  was  placed  on  a  book,  and  a  pen  handed  to 
decedent,  and  he  was  shown  where  to  make  his  mark. 
Decedent  took  the  pen,  and  made  a  mark.  Witness  then 
took  the  will,  and  asked  him  if  he  declared  it  to  be  his 
last  will  and  testament ;  he  answered  he  did.  The  wit- 
nesses then  subscribed  in  decedent's  presence.  Decedent 
then  spoke  of  a  deed  being  prepared  for  land  he  had 
contracted  to  sell  in  the  West.  When  witness  wrote  the 
provisions  that  his  executors  should  pay  all  his  debts 
and  funeral  expenses,  decedent  said  that  he  owed  no 
debts  of  consequence.  It  appeared,  on  cross-examina- 
tion, that  Mr.  Reed  had  been  Mr.  Phipps' s  lawyer,  and 
was  personally  acquainted  with  Mi's.  Phipps,  but  did 
not  know  decedent  till  he  was  called  in  on  that  occasion, 
and  did  not  hear  of  a  former  will  until  a  short  time 
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before  decedent's  death.  The  witness  accompanied  Mr. 
Phipps  from  his  "office  to  Phipps's  house  to  draw  the  will. 
When  he  was  introduced  to  decedent  by  Mrs.  Phipps, 
the  colored  servant  and  perhaps  Mrs.  Phipps  were  pres- 
ent. When  he  read  the  will  to  decedent,  the  latter  sai<l 
"  that  was  the  way  he  wanted  it,"  and  placed  his  hand 
on  the  book  to  make  his  mark  without  any  assistance. 

Felix  Babcock,  a  subsciibing  witness,  and  son-in-law 
of  Mr.  Phipps,  testified  substantially  to  the  same  facts  a3 
the  preceding  witness.  He  further  testified  that  he  had 
known  decedent  eight  years  ;  that  he  was  of  sound  mind 
and  memory  at  the  time  of  the  execution  of  the  will.  He 
also  testified  that  decedent  was  an  old  and  intimate 
friend  of,  and  frequent  visitor  at  the  house  of  Mr.  and 
Mrs.  Phipps,  and  that  about  ten  days  before  his  death, 
the  decedent  gave  Mrs.  Phipps  about  $25,000. 

Toby  Edwards,  a  waiter  at  the  Planters'  Hotel,  Au- 
gusta, Ga.,  where  the  decedent  was  stoi)ping,  testified 
that  he  waited  on  decedent  and  that  Mrs.  Phipps  visited 
decedent,  and  was  generally  in  the  room.  He  heard  a 
conversation  between  Mrs.  Phipps  and  the  decedent, 
about  one  Mrs.  Piatt  taking  care  of  him,  and  he  said  '•  if 
he  was  left  in  Augusta  he  would  die,  and  he  would  rather 
be  laid  in  the  gutter."  The  witness  traveled  with  dece- 
dent, and  with  Mr.  and  Mrs.  Phipps,  from  Augusta  to 
New  York.  They  went  directly  to  Mr.  Phipps's  house  in 
New  York,  and  as  soon  as  decedent  was  fixed  in  bed  he 
said  to  Mrs.  Phipps  that  the  next  thing  he  wanted  was 
Dr.  Marcy.  Dr.  Marcy  was  sent  for,  and  came  the  same 
evening.  When  witness  first  took  charge  of  decedent, 
he  could  not  move  his  afflicted  hand,  but  after  he  reached 
New  York  he  could  move  his  finger  and  hand  gently  up 
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to  his  breast  and  gradnally  to  his  mouth,  and  then  got  it 
as  high  as  his  face,  and  could  take  hold  of  a  walking- 
cane  and  try  to  balance  it.  Mrs.  Phipps  was  in  the  room 
all  the  time,  and  he  often  spoke  of  her  kindness  to  him  ; 
witness  heard  him  say,  at  the  Planters'  Hotel,  that  he 
didn'  t  care  for  Mrs.  Baker ;  when  Mr.  Leeds  called  twice 
witness  informed  decedent  of  his  call,  and  decedent  said 
he  didn't  want  to  see  him.  A  second  time,  on  Sunday, 
Mr.  Leeds  came  up  to  decedent's  room,  Mrs.  Phipps  and 
witness  being  present.  Mr.  Leeds  asked  decedent  how 
he  felt ;  he  said  "  Very  well,"  and  turned  bis  face  to  the 
wall  and  said,  "Go  out  I"  Mr.  Leeds  answered  "Go 
out?"  Decedent  said,  "Yes,  go  out!"  and  he  did  go 
out. 

On  cross-examination,  he  testified  that  he  remained 
with  Mrs.  Phipps  until  June.  He  came  back  to  the  city 
in  October,  and  went  to  Mr.  Phipps' s  house.  He  was  not 
acquainted  with  them  until  he  met  them  at  the  Planters' 
Hotel.  On  Tuesday  before  decedent  left  Augusta,  he 
asked  witness  where  he  had  been  ;  and  said  "You  are 
the  very  man  I  want  to  go  with  me  home."  Witness 
then  made  the  arrangi^ments,  and  told  Mr.  and  Mra. 
Phipps  that  he  was  going  with  decedent  to  take  care  of 
him.  He  came  on  with  decedent,  and  got  to  New  York 
on  the  1st  of  May,  in  company  with  decedent  and  Mr. 
and  Mrs.  Phipi^s.  He  was  in  constant  attendance  on 
decedent,  at  Richmond.  Decedent  asked  witness  if  he 
knew  where  he  was,  witness  said  he  didn't  know, 
decedent  said  it  was  Richmond.  When  at  Baltimore, 
they  went  to  Bamum's  Hotel.  When  he  got  to  the  hotel 
decedent  said  he  felt  much  better,  that  it  was  a  very  nice 
place,  and  told  witness  to  go  and  get  his  dinner,  and  come 
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back.  On  his  return  deceden  t  said,  *  *  This  is  a  nice  place, ' ' 
witness  said,  "  Yes,  I  think  it  is."  Decedent  said  "Now 
yon  go  out  and  take  a  walk  round."  On  his  return  de- 
cedent asked  him  what  he  had  seen,  &c.  Witness  stated 
in  detail  various  actions  of  decedent  showing  great  im- 
provement in  his  mental  and  physical  condition,  and 
to  his  repeated  expressions  of  his  returning  health  and 
strength. 

On  cross-examination,  the  witness  testified  that  he  was 
in  the  room  with  decedent  when  two  gentlemen  came  in 
together,  an  old  gentleman,  and  his  son.  The  old  gentle- 
man's name  was  Taylor.  When  he  came  in  Mrs.  PhipjMi 
was  present.  Mr.  Taylor  took  a  letter  out  and  handed  it 
to  decedent.  Decedent  said  it  belonged  to  Mrs.  Phipps ; 
it  was  hers,  and  the  letter  was  passed  to  her  by  Mr. 
Taylor.  That  witness  didn't  remember  that  decedent 
took  the  letter  in  his  hind  ;  that  it  was  a  large  letter ;  that 
witness  then  left  the  room,  leaving  the  two  gentlemen  with 
decedent  and  Mrs.  Phipps ;  that  he  never  heard  of  the 
transaction  afterwards. 

On  the  part  of  the  contestants,  Abiatha  Richards  tes- 
tified that  the  decedent  had  a  desk  and  safe  in  his  store, 
and  came  there  occasionally,  the  witness  having  suc- 
ceeded to  the  shoe  business  of  decedent.  The  decedent 
was  sick  in  1875,  and  witness  visited  him  nearly  every 
day  for  three  months.  He  resided  at  the  St.  Nicholas 
Hotel  for  fifteen  years.  The  decedent  got  out  in  April, 
1875,  but  was  never  well  afterwards,  and  went  South  in 
December,  1875.  He  had  an  account  with  witness's  firm 
at  that  time,  and  left  some  money,  a  desk,  a  safe  and 
trunks  there,  and  a  tin  box.  Witness  had  two  or  three 
letters  from  him  after  he  went  South,  in  which  he  gave 
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witness  notice  of  his  arrival,  and  a  description  of  his 
hotel — ^merely  social  letters.  Witness  first  heard  of  his 
ilness  by  telegram  received  from  Mr.  Phipps ;  then  re- 
ceived a  second.  On  receipt  of  the  second  telegram  he 
telegraphed  to  Mrs.  Phipps,  and  i-eceived  an  answer; 
then  sent  Mr.  Ludlum  to  Augusta.  He  was  absent  for 
two  or  three  weeks.  After  decedent  returned  from  the 
South,  Mr.  Phipps  called  at  witness's  store,  and  informed 
him  that  decedent  was  at  his  honse,  would  let  witness 
know  when  he  was  able  to  see  him,  and  that  decedent 
wanted  to  know  the  state  of  his  account.  Witness  sent 
the  account  in  the  afternoon,  and  called  on  decedent,  who 
seemed  inclined  to  talk.  The  witness  could  not  under- 
stand anything  he  said,  so  he  left  the  room.  The  dece- 
dent could  not  articulate.  The  next  morning  Mr.  Phipps 
called  and  said  decedent  was  dead. 

WiUiam  H.  Ludlum  testified  that  he  went  to  see  de- 
cedent at  Augusta,  the  first  Tuesday  in  April.  Met  Mr. 
Phipps,  and  went  with  him  the  next  morning  to  see 
decedent,  about  eleven  o'clock  ;  found  Mrs.  Phipps  there. 
The  decedent  shook  hands  with  witness,  and  commenced 
to  cry.  Witness  asked  him  if  he  recognized  him,  and  he 
made  a  motion  that  satisfied  witness  that  he  did. 

Charles  H.  Leeds,  testified  that  the  decedent  was  wit- 
ness's father's  first  cousin.  He  also  testified  to  the  rela- 
tionship between  decedent  and  the  Leeds  and  Van  Kleeck 
families:  that  decedent's  feelings  towards  his  rela- 
tives were  always  kindly.  The  witness  called  several 
times  to  see  decedent  at  Mr.  Phipps' s  house,  but  did  not 
see  him ;  but  on  May  7,  he  had  an  interview  with  . 
him  ;  that  he  mumbled  something  that  witness  couldn't 
understand,  seemed  to  express  an  aversion  to  seeing  wit- 
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ness  ;  witness  saw  him  twice,  and  he  seemed  to  be  in  the 
same  condition.  Witness  judged  that  decedent  was  not 
lit  to  do  anything.  The  tin  box  was  opened  in  the  sur- 
rogate's office  ;  two  envelopes  were  found ;  the  inner  one 
contained  a  will,  with  a  letter  of  instructions  directed  to 
Mr.  Van  Kleeck  and  witness,  dated  March  15, 1875.  The 
factum  of  this  will  was  proved  by  the  subscribing  wit- 
nesses. 

Sarah  J.  Van  Kleeck,  a  sister  of  one  of  the  executors  of 
the  will  of  1874,  testified  to  the  long-continued  intimacy 
with  the  decedent,  to  his  frequent  visits  and  to  the  drives 
with  decedent  down  to  the  period  when  he  went  South. 
The  d^edent  had  informed  her  that  he  had  remembered 
her  in  his  will.  Marv  S.  Van  Kleeck  also  testified  as  to 
the  intimacy  existing  between  decedent  and  her  farail\% 
and  his  visits  to  them.  She  called  after  his  return  from 
the  South  at  Mr.  Phipps's  house.  Mrs.  Phipps  said  de- 
cedent was  not  well  enough  to  see  her,  that  he  was  very 
sick,  but  she  thought  him  a  deal  better  in  the  afternoon, 
but  that  no  one  could  understand  what  he  said  in  the 
morning,  but  in  the  afternoon  they  could  make  out  a 
little.  Mrs.  Phipps  said  that  decedent  begged  her  not  to 
leave  him,  and  said  he  would  give  her  $50,000  when  he 
got  well,  but  that  she  thought  nothing  of  that ;  that  he 
also  said  he  would  give  her  $50,000  if  she  took  care  of 
him,  and  buried  him  beside  his  mother ;  he  would  give 
her  $50,000  if  he  got  well.  William  H.  Van  Kleeck 
testified  to  the  discovery  of  the  former  will,  and  the 
letter  of  instructions.  Decedent  requested  witness  in 
Mayor  June,  1875,  to  consent  to  be  his  executor,  and  in- 
formed him  where  he  would  find  his  will,  and  a  letter 
with  his  instructions  to  the  executors,  and  he  wished 
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them  implicitly  to  be  followed.  The  night  before  he  left 
for  the  South,  he  bade  witness  good  bye,  and  said  he 
might  never  see  him  again,  and  if  he  did  not,,  witness 
would  find  his  will  and  everything  just  as  had  been 
stated,  and  he  wished  he  would  see  everything  properly 
cared  for. 

The  instructions  to  Messrs.  Van  Kleeck  and  Leeds,  ex- 
ecutors, bore  date  March  15,  1875,  and  stated  that  he  had 
selected  them  as  executors,  and  begged  them  to  accept ; 
that  his  estate  was  not  one- tenth  so  large  as  in  1865  ;  that 
his  will  was  not  much  like  the  will  of  that  date,  and  gave 
instructions  for  sale  of  the  property,  in  their  discretion, 
recommending  that  they  should  not  have  a  lawyer,  but 
manage  the  business  to  suit  themselves ;  ask  no  ques- 
tions, and  answer  none  ;  keep  it  all  to  themselves ;  pay 
his  personal  expenses  promptly,  and  his  debts,  and 
stated  that  he  desired  to  be  buried  in  Uxbridge,  Mass., 
beside  his  mother  and  brother  ;  instructed  them  as  to  the 
style  of  the  tombstone  ;  and  stated  that  they  should  give 
no  bonds  for  the  execution  of  the  trust. 

George  C.  S.  Choate,  a  physician,  testified  that  he  made 
a  specialty  of  mental  diseases  ;  he  had  read  the  evidence 
of  Dr.  Campbell,  Dossausure  C.  Ford,  Dr.  Lewis  Ford 
and  Dr.  H.  H.  Steiner  taken  on  commission,  and  of 
Dr.  Marcy,  and  explained  the  effects  of  an  attack  of 
hemiplegia^  and  expressed  the  opinion  that  the  dece- 
dent's difiiculty  was  in  the  brain,  and  that  the  coma  indi- 
csited  that ;  that  at  the  time  of  the  attack  of  decedent 
his  mind  was  abolished ;  that  his  change  of  feeling  and 
emotions  were  common  symptoms  of  a  disordered  mind, 
connected  "wit}!  paralysis ;  that  his  laughing  and  weep- 
ing indicated  loss  of  control ;  his  changed  disposition  of 
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his  property,  and  his  treatment  of  Mr.  Leeds,  if  not  ex- 
plained, would  indicate  a  disturbed  mind.  His  neglect 
to  notify  his  nurse  of  the  calls  of  nature,  in  hemiplegia^ 
indicated  dementia.  Prom  the  facts  and  circumstances 
he  would  be  of  the  opinion  that  he  was  probably  of  un- 
sound mind  three  days  after  he  arrived  in  Xew  York, 
but  from  his  talking  so  little,  witness  could  not' give  a 
very  positive  opinion,  but  so  far  as  it  went,  witness 
thought  decedent  was  not  capable  of  transacting  business 
or  having  the  management  of  his  property. 

It  was  shown,  by  other  witnesses,  that  the  decedent 
was  a  close,  sharp  man  of  business  ;  methodical  and  i>ar- 
ticular,  prompt  and  determined ;  not  of  vacillating  mind, 
nor  easily  influenced  ;  secretive,  companionable,  of  good 
Judgment  in  business. 

The  contestants  read,  in  evidence,  the  deposition  of 
Isabella  C.  Dodge,  taken  on  commission^  that  she  knew 
decedent  at  the  Planter's  Hotel,  and  was  employed  to 
wait  upon  him,  and  acted  as  nurse  from  the  31st  of 
March,  1876,  until  the  23d  of  April,  1876.  Decedent 
was  thoroughly  paralyzed  on  one  side  ;  did  not  seem 
to  recognize  persons  or  things,  or  comprehend  ques- 
tions. Mrs.  Phipps  paid  him  great  attention ;  she 
slept  in  an  adjoining  room  ;  she  came  in  occassional ly, 
brought  him  delicacies,  and  remained  when  witness  was 
necessarily  absent.  She  attended  to  him  as  if  he  had 
been  an  infant.  The  decedent  had  no  use  of  his  right 
arm  or  leg  ;  was  fed  with  a  spoon,  taken  out  of  l)ed  and 
carried  into  another  room,  and  was  quite  unable  to  con- 
trol himself,  and  partly  unconscious  of  movements  of 
necessity.  His  tongue  was  paralyzed.  Witness  under- 
stood him  from  signs ;  he  frequently  shed  tears  ;  nover 
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kuew  him  to  laugh  or  become  mirthful.  Witness  re- 
ceived her  instructions  from  a  doctor.  Mrs.  Phii)ps  said 
the  doctor  had  du'ected  that  he  should  see  no  one. 
Witness  also  testified  that  on  her  return  from  her  meals, 
she  found  Mrs.  Phipps  occasionally  with  decedent,  whis- 
pering, which  would  cease  on  her  return.  When  witness 
left  on  Saturday,  before  the  Thursday  of  decedent's 
departure,  he  was  a  mental  imbecile,  without  wants, 
desires,  or  capacity  to  express  them.  Witness  saw  de- 
cedent last  on  the  3d  of  April,  1876. 

Dessausure  Ford,  whose  testimony  was  taken  by  com- 
mission, testified  that  he  was  a  physican  at  the  Planters' 
Hotel,  and  attended  decedent  in  the  early. part  of  1876, 
two  or  three  times  daily  and  nightly  until  April  12, 1876. 
On  his  first  visit  he  found  him  comatose.  Decedent  was 
fatuous,  utterly  unable  to  recognize  him,  or  give  an 
intelligent  ansAver  to  questions ;  paralyzed  on  one  side. 
Prom  witness's  first  visit  to  his  last,  decedent  grew  more 
feeble  daily ;  he  could  not  use  his  right  arm  or  hand ;  he 
thought  it  was  his  right  side  that  was  paralyzed.  Wit- 
ness heard  him  say  yes  and  no.  Decedent  made  his 
wants  known  by  easy  movements,  interpreted  by  an  in- 
telligent nurse.  Witness  saw  decedent  shed  tears  caused 
by  his  disease ;  this  was  an  indication  of  his  mental  weak- 
ness. Witness  saw  him  violent,  striking  Mrs.  Phipps. 
Decedent's  brain  was  diseased,*  the  mind  and  mental 
faculties  impaired,  so  as  to  be  unable  to  transact  ordi- 
nary business  ;  he  was  not  of  sufficient  mental  capacity 
to  intelligently  dispose  of  anything  by  will.  Witness 
never  witnessed  sufficient  intelligence  on  part  of  dece- 
dent to  give  expr'^ssion  to  any  want  or  desire  ;  that  he, 
witness,  gave  general  orders  to  the  nurse  not  to  allow 
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visitors.  Another  witness  who  was  employed  to  wait  on 
decedent  at  the  Planters^  Hotel,  testified  that  decedent 
could  not  help  himself  at  all,  or  move  in  bed  without 
assistance;  that  he  coold  talk,  bat  not  plainly,  but 
sometimes  witness  nnderstood  him ;  had  seen  him  cry. 
The  witness  heard  Mrs.  Phipps  say  one  day  to  decedent 
something  about  making  a  will;  he  said  to  her,  "No/' 
She  said,  **You  will  make  a  will  to  me,  then?"  He 
said,  "Yes." 

Henry  E.  Campbell,  a  physician,  testified  that  he  was 
called  on  to  attend  decedent  at  the  Planters'  Hotel.  He 
found  the  decedent  in  the  care  of  Mr.  and  Mrs.  Phipps. 
He  was  wholly  unable  to  speak  or  articulate,  and  appeared 
to  l)e  stolid.  Witness  never  saw  him  shed  tears  or  laugh. 
Decedent  was  in  a  perfect  state  of  inanity,  without  speech 
or  conduct  of  any  kind.  The  disease  was  in  the  brain, 
not  in  the  spinal  coi-d.  Decedent's  mental  faculties  were 
wholly  clouded  ;  he  neitlier  possessed  power  to  transact 
ordinary  business  nor  dispose  of  his  property  by  will. 
He  had  a  rupture  of  a  blood-vessel  on  the  brain,  whicli 
always  incapacitates  from  cleai*and  consecutive  thought. 
From  decedent's  condition  then,  witness  was  of  the 
opinion  that  he  liad  not  sufficient  mental  capacity  to 
make  a  will  on  the  Ud  day  of  May,  1870. 

In  rebuttal,  James  L.  Phipps,  the  executor  named  in 
the  will  propounded,  and  the  husband  of  Mary  A, 
Phipps,  the  principal  beneficiary,  testified  that  he  had 
known  decedent  thirty -five  years;  that  decedent  waa  in 
the  habit  of  visiting  at  witness's  house  as  a  guest.  Dur- 
ing his  illness  in  the  winter  of  1875,  at  the  St.  Nicholas, 
he  visited  him,  and  decedent  used  to  come  to  his  house 
and  stay  several  days  at  a  time.     He  was  also  intimate 
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TTith  witness's  sister,  took  her  to  parties  and  balls,  and 
used  to  take  witness's  daughters  riding  ;  he  had  often  ex- 
changed checks,  and  oox;asionally  decedent  had  borrowed 
snms  of  money  of  witness.  Witness  was  engaged  in 
business  in  1875  and  1870,  and  lost  all  his  money,  and  so 
informed  decedent.  The  night  before  he  started  for  the 
Sonth,  decedent  visited  witnoss'^s  family  and  consulted 
witness's  wife  as  to  the  clothing  he  should  take,  and  she 
advised  him  about  it.  Decedent  took  some  medicine 
which  witness's  wife  had  prepared  for  him,  and  witness 
informed  him  that  ho  thought  of  going  South  himself 
soon.  That  witness  started  in  the  middle  of  February 
following,  with  his  wife,  for  Jacksonville,  and  the  next 
morning  after  their  arrival  decedent  called  to  see  them 
at  the  hotel,  he  having  stopped  at  a  different  hotel.  The 
decedent  came  to  their  room  ;  they  remained  at  Jackson- 
Tille  for  several  weeks,  and  decedent  called  every  day  in 
a  friendly  and  familiar  way.  They  went  from  Jackson- 
ville to  Savannai.  from  thence  to  Augusta,  decedent 
going  with  them  to  Savannah.  Decedent  preceded  them, 
and  arranged  at  the  hotel  for  their  arrival  at  Augusta, 
meeting  them  at  the  depot  with  a  carriage,  and  had 
arranged  for  rooms  at  his  hotel  for  them.  When  witness 
found  decedent  ill  at  Augusta,  in  the  hotel  in  the  morn- 
ing, decedent  asked  witness  to  go  for  his  wife,  and  he  did 
80,  and  she  came  to  his  room,  and  asked  him  what  had 
happened  ;  and  he  said  he  was  ill,  and  a  lone  man,  and 
that  she  was  going  to  leave  him  ;  but  she  said  she  would 
not  leave  him,  but  would  take  care  of  him.  IIo  told  her 
that  his  trunk,  and  bag,  and  clothing  were  at  the  depot, 
and  his  money  under  his  pillow,  with  his  keys.  Wit- 
ness looked  under  his  pillow,  found  his  money  rolled  in 
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a  package,  and  his  kej's,  and  his  things  were  found  at 
the  depot.  Soon  after  decedent  retnrned  to  New  York, 
he  requested  witness  to  see  Mr.  Taylor,  his  banker,  and 
request  his  account.  Witness  did  so,  bnt  fonnd  Mr. 
Taylor  out,  and  on  his  return  home,  he  informed  de- 
cedent of  what  he  had  done.  Decedent  then  requested 
Mrs.  Phipps  to  write  a  letter  to  Mr.  Taylor,  he  dictatini^ 
what  to  write.  Mrs.  Phipps  did  so,  and  witness  took  the 
letter  to  Mr.  Taylor  personally.  That  afterwarls  Mr. 
Taylor  and  his  son  came  to  the  house,  and  had  a  conver- 
sation with  decedent,  and  gave  the  account  to  de  edent, 
who  seemed  pleased,  and  said  ther3  was  $3,000  more 
than  he  anticipated.  That  Mr.  Taylcr  brought  $29,6(X) 
and  some  odd  dollars,  which  was  put  in  a  pa  kage,  after  it 
was  counted  over.  Witness  counted  it  at  the  n  quest  of 
Mr.  Taylor ;  it  was  then  put  in  a  package  addressed  to 
Mrs.  Phipps ;  decedent  handed  it  to  her,  saying :  '^Tliis 
is  yours,  take  care  of  it."  This  was  said  after  Mr. 
Taylor  had  left.  His  wife  took  the  money  and  put  it  in 
the  safe. 

Witness  also  testified  that,  prior  to  decedent  leaving 
Augusta  there  was  a  talk  about  his  going  to  Ihe  St. 
^Nicholas,  when  witness  said  he  should  not  go,  that  it 
was  not  a  place  for  him,  and  asked  him  if  he  would 
prefer  to  go  to  his  house;  he  answered  certainly,  that 
there  was  no  place  he  could  go  to,  and  he  didn't  know 
any  other  place.  The  first '  conversation  he  had  with 
decedent  about  a  will,  was  the  day  it  was  signed.  The 
decedent  had  never  spoken  to  witness  upon  that  subject 
before,  nor  witness  to  him.  He  didn't  know  of  his 
making  a  former  will,  he  had  never  heard  of  it.  De- 
cedent requested  him  to  bring  a  lawyer  to  make  Ms  will. 
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Up  to  the  signing  of  the  will,  witness  never  heard  from 
any  one  as  to  his  proposed  disposition  of  his  property. 
Witness  estimated  decedent's  property  at  about  $46,000 ; 
that  witness  had  mentioned  his  losses  to  decedent,  that 
he  was  bankrupt  some  five  years  ago  (the  early  part  of 
1873) ;  that  the  conversation  and  conduct  of  the  decedent 
after  his  attack  to  the  time  of  his  death,  was  in  his 
( p!nion  rational. 

Henry  H.  Steiner,  a  physician,  residing  at  Augusta, 
testified  that  he  was  first  called  in  consultation  with 
Dr.  Ford,  and  visited  decedent  daily  from  the  21st  of 
April,  1876,  until  the  28th,  except  two  or  three  days. 
He  found  decedent  paralyzed  on  the  right  side,  una- 
ble to  speak,  morose,  excitable,  and  capable  of  very 
little  mental  effort,  and  very  little  change  for  the 
first  two  weeks,  in  his  mental  condition,  none  in  his 
physical;  that  he  could  articulate  more  distinctly,  more 
motion  and  sensation,  in  the  last  week  of  his  stay ; 
that  Mr.  and  Mrs.  Phipps  were  exceedingly  kind  and 
constant  in  their  attendance.  Decedent  requested  that 
they  should  not  leave  him.  During  the  latter  part  of 
the  time  in  Augusta  decedent  was  much  more  rational ; 
witness  saw  no  evidence  of  incoherency  during  the  last 
week  of  his  stay.  He  had  seen  decedent  shed  tears  on 
different  occasions.  During  the  last  week  there  was  a 
decided  improvement  in  his  mental  condition — speech 
improved ;  decedent  could  make  witness  underatand 
without  much  difficulty,  controlled  his  attendants,  and 
took  great  interest  in  the  arrangements  for  his  journey. 
Decedent  was  not  easily  influenced  by  those  around 
him  ;  had  a  strong,  stubborn  will.  Witness  never  ad- 
vised against  his  acquaintances  seeing  him,  but  concurred 
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with  Dr.  Pord  that  it  would  not  be  advisable  for  the  gen- 
tleman from  New  York  to  see  him. 

William  B.  Taylor  testified  that  he  saw  decedent  twice 
in  May,  1876,  during  his  illness  at  Mr.  Phipps's  house. 
When  he  entered  decedent's  room  decedent  extended  his 
hand,  then  conversed  about  ten  minutes,  principally  as  to 
his  health ;  he  asked  after  several  friends  in  the  office. 
Decedent  said  '*  Good  day"  to  witness,  and  extended  his 
hand.  Witness's  second  visit  was  about  the  17th  of  May  ; 
decedent  was  then  occupying  a  sort  of  crib ;  witness's  son 
accompanied  him.  Decedent  shook  hands  with  witness 
and  his  son,  and  spoke  pleasantly.  Witness  said  he  had 
received  a  message  from  him,  saying  he  wished  him  to 
sell  out  the  stocks  on  hand,  and  bring  the  money ;  he 
asked  decedent  if  that  was  right,  decedent  answered 
**  That  it  was  all  right,"  and  asked  if  he  had  sold  every- 
thing. Witness  answered  that  he  had.  Decedent  then 
asked  the  amount  of  money  due  him.  Witness  an- 
swered, "$29,692.73."  Decedent  said  "That  is  very 
good,  is  it  not?"  Witness  said,  "Yes,  very  good,  in- 
deed," and  that  he  had  the  money,  and  had  drawn  a  re- 
ceipt which  he  would  read.  Witness  read  the  receipt 
and  produced  it  for  decedent  to  sign  ;  witness  gave  him 
the  money  in  his  hands ;  decedent  kept  it  in  his  hands 
three  or  four  minutes.  Witness  asked  if  he  should  lay  it 
down  on  the  table.  Decedent  said,  "  Yes,  anywhere," 
and  witness  laid  it  on  a  small  table  near  him,  and  said  he 
hoped  to  see  him  about  again.  Decedent  said  it  was 
doubtful.  Witness  remained  in  decedent's  room  about 
three-quarters  of  an  hour.  His  conversation  appeared  to 
witness  to  be  i)erfectly  rational. 

Mary  A.  Pbipps,  the  wife  of  James  A.  Phipps,  the  ez« 
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ecutor,  testified  that  she  never  attempted  to  prevent  any 
of  his  relatives  or  friends  from  seeing  decedent ;  she  first 
notified  them  of  his  illness,  and  they  came  to  see  him. 
The  morning  he  was  taken  ill  she  went  out  at  8  o'cloclcin 
the  morning  and  found  them.  Decedent  seemed  to  suffer 
no  pain  except  from  the  deadness  of  his  limb,  he  had  a 
good  appetite  till  a  week  before  he  died.  Mra.  Baker 
and  Mrs.  Parks  went  into  the  room  to  see  decedent  when- 
ever they  chose  ;  nobody  prevented  them  going  in,  the 
door  of  his  room  was  always  open  ;  never  lieard  him  spealc 
of  a  will  till  the  day  he  made  it.  Witness  gave  with 
considerable  detail  the  extent  of  her  acquaintance  and 
Bocial  intercourse  with  decedent,  and  his  manifest  inter- 
est in  the  welfare  of  the  family,  making  himself  at  home 
at  their  house. 

On  cross-examinatioi  she  testified  that  decedent  told 
her,  that  everything  he  had  was  hers.  The  day  after  he 
made  his  will,  she  asked  him  if  he  didnH  wish  to  give 
something  to  his  friends,  he  said  ;  "No."  She  asked  if 
he  didn't  want  to  gi\9  Mrs.  Hand  something,  he  said 
'*No  ;"  or  Mr.  Richards'  son  ;  he  answered  :  "No  ;"  or 
if  he  hadn't  any  friend  he  might  wish  to  give  sometliing 
to,  he  said  "No  f  and  that  he  gave  it  to  witness  because 
she  deserved  it,  and  he  wanted  her  to  have  it ;  that  she 
was  the  only  peraon  he  cared  for.  This  was  on  the  day 
he  made  his  will.  She  attended  uj^on  him  eight  weeks, 
and  everything  was  done  in  her  house  for  his  comfort. 
She  had  a  conversation  with  decedent  about  people  call- 
ing on  him  ;  when  Mr.  Leeds  called  he  said  he  didn't  wish 
them  to  call,  he  didn't  wish  to  see  them  ;  once  decedent 
told  her  that  he  didn't  want  to  see  anybody  but  her 
family.    She  took  care  of  him  five  weeks  in  Augusta. 
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She  bad  bought  tickets  to  return  the  day  after  he  was 
taken  sick,  but  remained  with  him  because  he  begged 
her  to  slay.  She  mended  his  clothing,  and  made  a  gar- 
ment for  him.  The  day  after  he  gave  her  the  money,  he 
asked  her  what  she  had  done  with  it.  She  said  she  had 
sent  it  to  the  bank  ;  he  asked  what  bank  ;  she  told  him 
the  Tenth  National ;  he  asked  what  per  cent,  she  got, 
she  told  him  three  percent.,  and  that  he  had  asked  her  if 
she  had  taken  care  of  it.  She  was  present  when  decedent 
made  a  mark  to  the  receipt  of  Mr.  Taylor,  and  left  the 
room  with  Mr.  Taylor's  son  and  Mr.  Phipps.  The  money 
was  left  on  the  table.  The  gift  to  her  was  after  that. 
She  never  spoke  to  him  upon  the  subject  of  the  will,  nor 
he  to  her ;  she  never  heard  of  the  old  will.  Decedent 
wept  when  he  met  an  old  friend  whom  he  had  not  seen 
for  a  long  time.  Witness  gave  the  details  of  the  gift  of 
the  money  to  her.  Other  testimony,  mainly  corrobora- 
tive of  the  foregoing,  was  given,  and  the  case  submitted. 

Jomr  H.  Dhaeb,  far  proponent, 
Jas.  K.  KiLLtfor  contestants. 

The  Surrogate. — As  there  is  no  question  raised 
against  the  due  and  formal  execution  of  the  instrument 
propounded  as  a  last  will  and  testament,  no  further  con- 
sidemtion  of  that  part  of  the  case  is  necessary,  especially 
as  the  testimony  abundantly  shows  a  substantial  com- 
pliance with  the  requirements  of  the  statute. 

A  careful  consideration  of  the  testimony,  though  very 
conflicting  upon  the  point,  I  thinlt  leaves  some  doubt  as 
to  the  mental  capacity  of  the  testator  to  have  executed  a 
will  before  his  departure  from  Augusta.  The  testimony 
of  the  physicians,  of  course,  is  most  reliable,  as  their 
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doty  and  attendance  upon  him  called  them  to  observe 
carefully  his  mental  condition,  and  I  think  that  testi- 
mony is  more  reliable  than  that  of  any  attendants,  or  the 
evidence  of  Mr.  and  Mrs.  Phipps,  who  are  obviously 
biased.  Dr.  Dessausure  Ford  appears  to  have  visited 
decedent,  for  the  last  time,  on  the  12th  day  of  April ; 
Dr.  Campbell  on  the  14th,  Dr.  Lewis  D.  Ford  on  the 
6th,  and  they  all  concur  substantially  in  the  opinion  that 
he  was  incapable  of  understanding  or  attending  to  ordi- 
nary business  transactions.  Dr.  Steiner,  however,  was 
in  attendance  upon  him  from  the  1st  of  April  until  the 
28thj  having  taken  charge  of  bim  April  18,  and  con- 
tinued to  his  departure  from  Augusta,  and  may  well  be 
regarded  as  the  more  relialJe  witness,  respecting  the 
decedent's  mental  condition  in  the  latter  part  of  his  stay 
at  that  place.  Ilis  testimony  shows  that  while  decedent 
was  capable  of  but  very  little  mental  effort  in  the  early 
X>art  of  his  attendance  upon  Him,  he  became  much  more 
rational  during  the  latter  part ;  that  he  saw  no  evidence 
of  incoherency  during  the  last  week  of  his  stay ;  that 
there  was  a  decided  improvement  in  decedent's  mental 
condition  during  the  last  week,  and  in  liis  articulation, 
which  enabled  him  to  be  understood  withont  much  diffi- 
culty, and  that  decedent  controlled  the  arrangements 
for  his  journey  home. 

This  testimony  would  seem  to  prove  sufficient  mental 
capacity  to  make  a  will,  if  no  important  influences  were 
brought  to  bear  upon  his  mind.  The  decided  weight  of 
testimony  in  respect  to  decedent's  condition  at  the  time 
of  the  execution  of  the  instrument  in  question,  tends  to 
show  the  gradual  improvement  in  the  decedent's  mental 
condition,  up  to  the  time  of  such  execution,  and  indeed 
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down  to  the  18th  day  of  May,  when  the  receipt  of  the 
money  from  Mr.  Taylor,  and  his  giving  of  a  receipt 
therefor  took  place,  which  leaves  no  donbt  of  his  then 
mental  soundness. 

But  while  it  is  true  that  under  the  authorities  this 
evidence  shows  an  intelligent  and  disposing  mind,  suffi- 
cient for  the  execution  of  such  an  instrument,  it  is  quite 
apparent,  from  the  testimony,  that  his  mind  was  some- 
what affected  by  his  paralysis,  and  must  have  been  in  a 
weak  condition  at  the  time  of  its  execution.  This  fact 
must  be  considered  in  determining  the  final  question, 
whether  the  instrument  was  the  result  of  undue  influence 
exercised  upon  the  mind  of  the  testator  or  not. 

Redfikld  {American  Cases  upon  the  Law  of  WiUs^ 
p.  472),  in  defining  what  is  meant  by  undue  influence, 
says  :  "  We  may  safely  say  that  where  an  unjust  will  is 
produced  by  deception  and  fraud,  it  cannot  be  upheld. 
So  too,  where  such  a  will  is  the  offspring  of  any  influence 
brouglrt  to  bear  upon  the  testator  in  any  manner,  so  as 
to  overcome  his  free  agency,  it  cannot  be  sanctioned  by 
law.  It  matters  not  whether  the  influence  be  force,  or 
fear,  or  importunity,  destroying  peace  of  mind.  It  is 
often  said  in  the  cases,  that  influence  resulting  from  love, 
dnty  and  affection,  will  not  be  regarded  as  unlawful. 
But  we  liave  never  known  a  case  where  even  this  kind  of 
influence  was  carried  to  the  extent  of  producing  an  un- 
just will,  more  through  the  agency  of  the  principal  ben- 
eficiary than  of  the  testator,  that  it  could  be  upheld  in 
a  court  of  justice."  The  same  learned  commentator,  in 
his  treatise  upon  the  Law  of  Wills,  page  619,  cites,  with 
approbation,  the  language  of  Eyke,  C.  B.,  in  Mountain 
V.  Bennett  (1  Cox^  355),  as  follows:    "If  a  dominion 
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was  acquired  bj'^  any  person  over  a  mind  of  sufficient 
sanity  to  general  purposes,  and  of  sufficient  soundness 
and  discretion  to  regulate  his  aJBfairs  in  general ;  j'^et,  if 
such  a  dominion  ar  influence  were  acquired  over  him,  as 
to  prevent  the  exercise  of  such  discretion,  it  would  be 
equally  inconsistent  with  the  idea  of  a  disposing  mind 
(as  if  actual  force  were  resorted  to)." 

See  also  Tyler  v.  Gardner  (36  JV.  F.,  559),  in  which 
Judge  Porter  cites  with  approval  Bergen  v.  Udall  (31 
Barb.,  9). 

In  Turner  v.  Cheesman  (15  2V.  J.  Eq.,  265),  the  rule  was 
stated  to  be  that  the  influence  exercised  over  a  testator, 
which  the  law  regards  as  undue,  or  illegal,  must  be  such 
as  to  destroy  his  free  agency,  but  no  matter  how  little 
the  influence,  if  the  free  agency  is  destroyed,  it  vitiates 
the  act  which  is  the  result  of  it. 

The  amount  of  undue  influence  which  will  be  sufficient 
to  invalidate  a  will,  must,  of  course,  vary  with  the 
strength  or  weakness  of  the  mind  of  the  testator ;  but 
the  influence  which-  will  vitiate  a  will  must  be  such  as 
in  some  degree  to  destroy  the  free  agency  of  the  testator, 
and  constrain  him  to  do  what  is  against  his  will,  but  what 
he  is  unable  to  refuse,  or  too  weak  to  revsist.  The  influ- 
ence, to  vitiate  an  act,  must  amount  to  force  or  coercion 
(moral  coercion),  destroying  free  agency  ;  it  must  not  be 
the  mere  desire  of  gratifying  the  wishes  of  another,  for 
that  would  be  a  very  strong  ground  in  support  of  a 
testamentary  act.  Further,  there  must  be  proof  that 
the  act  was  obtained  by  the  coercion,  by  importunity 
which  could  not  be  resisted  ;  that  it  was  done  merely  for 
the  sake  of  x)eace,  so  that  the  motive  was  tantamount  to 
force  or  fear.    {Jarmaih  on  Wills^  36,  39  ;  and  see  Davis 
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V.  Culvert,  6  Gill  <fe  •/:,  302 ;  and  Gilbert  v.  Gilbert^  22 
Ala.y  629.) 

In  Dailey  vl  Dailey  (3  Bradf.,  481,  607,  8),  the  Sur- 
rogate draws  a  distinction  between  duress  and  undue 
influence,  and  in  describing  the  nature  of  the  latter,  pro- 
ceeds to  say :  "The  stronger  will  frequently  acquires  an 
extraordinary  power  over  the  weaker,  not  by  mere  dint 
of  importunity,  by  threat  or  force,  but  by  that  steady 
persistence,  that  unrelenting  pursuit  of  its  purpose 
which  wears  away  less  stubborn  determinations,  or  again, 
by  artfully  taking  advantage  of  the  play  of  emotions 
and  passions,  appealing  to  prejudices,  flattering  weak- 
nesses, and  fomenting  quarrels.  A  dominion  thus 
acquired,  if  employed  to  effect  a  testamentary  act,  may 
be  just  as  potent,  distinct,  and  positive  in  its  results  as 
if  coercion  had  been  used,  and  I  cannot  perceive  why  it 
should  not  be  viewed  in  the  same  light,  and  receive  the 
same  treatment  at  the  hands  of  the  court,  as  palpable 
duress." 

The  undue  influence  must  be  of  such  a  character  as  to 
dominate  the  will  of  a  testator,  and  substitute  the  will 
of  another  in  its  stead.  There  must  be  such  importunity 
or  coercion  as  could  not  be  resisted,  so  that  the  motive 
impelling  the  testator  is  tantamount  to  force  or  fear. 
(Leeper  tj.  Taylor,  47  Ala.^  221 ;  Tyson  ??.  Tyson,  37 
Md.,  667;  Bicknell  t).  Bicknell,  2  Thomp.  &  CI,  96; 
Rutherford  ij.  Morris,  77  lll.^  397;  Gardiner  t>.  Gar- 
diner, 34  N,  r.,  165.) 

In  Redjield  on  WillSy  625,  after  an  exhaustive  review 
of  all  the  authorities  upon  the  subject,  the  result  of  such 
review  is  stated  to  be  that  such  influence,  to  avoid  a  will, 
must  be  such  as  '^  Firsts  to  destroy  the  freedom  of  the 
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testator's  will,  and  thus  render  his  act  obviously  more  the 
offspring  of  the  will  of  others  than  of  his  own.  Secondy 
that  it  must  be  an  influence  specially  directed  towards 
the  object  of  procuring  a  will  in  favor  of  particular  par- 
ties. TViirdy  if  any  degree  of  free  agency,  a  capacity, 
remained  in  the  testator,  so  that  when  left  to  himself  he 
was  capable  of  making  a  valid  will,  then  the  influence 
which  so  controls  him  as  to  render  liis  making  a  will  of 
no  effect,  must  be  such  as  was  intended  to  mislead  him 
to  the  extent  of  making  a  wiU  essentially  contrary  to  his 
duty,  and  it  must  have  proved  successful  to  some  extent, 
certainly." 

In  Hazard  v.  Hefford  (2  Iliiny  445),  Mr.  Justice  Gilbert 
says:  *' Evidence  that  the  testatrix  had  been  influenced 
in  making  a  will,  would  lead  to  no  legal  result.  Such  an 
inquiry  would  lead  to  an  investigation  of  the  motives  and 
the  reasons  operating  on  the  mind  of  the  testatrix  to  the 
confessions  of  a  debt.  It  is  therefore  a  wise  and  salu- 
tary rule  that  requires  proof  of  actual  coercion  and 
fraud." 

If  the  learned  judge,  by  this  language,  intended  to 
hold  that,  in  order  to  establish  undue  influence  sufficient 
to  overturn  a  will,  actual  coercion  or  fraud  must  be 
proved,  I  am  of  the  opinion  that  he  states  the  doctrine 
altogether  too  broadly,  unless  he  designs  to  hold  that  the 
exercise  of  influence  or  persuasion,  amounting  to  the 
control  of  a  testator's  free  agency,  may  be  denominated 
coercion,  and  in  a  sense  it  may  be  what  in  the  books  is 
called  moral  coercion. 

In  RoUwagen  v.  RoUwagen  (63  iV.  F.,  504),  the  court 
holds  that  influence  exercised  over  a  testator,  which  the 
law  regards  as  undue  or  illegal,  must  be  such  as  to  destroy 
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bis  free  agency ;  but  no  matter  how  little  the  influence,  if 
free  agency  is  destroyed,  it  vitiates  the  act  wtiich  is  the 
result  of  it. 

The  result  of  these  authorities,  together  with  many 
others  that  might  be  cited,  seems  to  be  that  any  influ- 
ence brought  to  bear  upon  the  mind  of  a  testator,  which 
leads  him  to  surrender  his  free  agency  and  adopt  the  will 
of  another,  is  undue  to  the  extent  of  avoiding  the  will. 
If  a  person  be  persuaded  by  appeals  to  his  generosity,  his 
affection,  or  his  sense  of  duty,  to  make  a  will  contrary  to 
what  he  contemplated,  yet,  if  the  act  be  the  legitimate 
result  of  such  persuasion,  acting  upon  his  untrammeled 
judgment,  it  is  not  an  unlawful  persuasion,  and  a  will  is 
not  a  result  of  his  surrender  of  his  free  agency,  but  rather 
the  result  of  another's  persuasion  upon  an  independent 
mind,  capable  of  compliance  or  refusal.  If,  however, 
such  a  persuasive  appeal  be  made  to  a  person  of  too  feeble 
a  mind  to  resist,  or  to  one  who,  from  physical  or  mental 
weakness,  is  incapable  of  enduring  or  repelling  the  im- 
portunity, such  persuasion  or  importunity  would  be  un- 
due, for  the  reason  that  it  overcame  and  controlled  the 
will  of  the  testator,  and  his  act  became  but  the  expi'essiou 
of  the  wiU  of  another.     (See  Redfidd  on  Wills^  529.) 

Having  considered  and  clearly  defined  what  constitutes 
undue  influence,  it  becomes  necessary  to  consider  briefly 
what  testimony  is  necessary  to  establish  such  an  undue 
influence. 

In  Marvin  v.  Marvin  (3  Ahh.  Ct.  App.  Dec.j  192),  it  was 
held  that  undue  influence  in  the  maldng  of  a  will  might 
be  inferred  from  circumstances.  In  Reynolds  v.  Root 
(62  Barb.  253),  it  was  held  that  direct  evidence  of  undue 
influence  was  not  necessary ;  it  may  be,  and  most  fre* 
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quently  is,  a  legitimate  inference  JErom  other  facts  and 
ciicumstances  in  the  case. 

In  this  case  the  inference  was  sought :  Firsts  from  the 
provisions  of  the  will ;  Second^  from  what  occurred  at 
the  making  of  it ;  and  Thirds  from  the  mental  and  bodily 
<;ondition  of  the  testator,  and  his  situation  in  the  familfr 
of  his  son,  whose  family  were  the  greatest  beneficiaries 
under  the  will.  In  For  man  v.  Smith  (7  Lans.,  443), 
Miller,  P.  J.,  says:  " Direct  proof  of  undue  influ^iQe 
can  never,  or  at  least  but  rarely,  be  given,  and  ordinarily 
it  must  be  established  by  circumstances  and  inferences, 
to  be  drawn  from  facts  and  the  character  of  the  transac- 
tion. These  facts  could  scarcely  be  known  to  the  subscrib- 
ing witnesses,  who  are  simply  called  to  attest  the  execu- 
tion, and  not  to  prove  what  usually  would  be  beyond  their 
knowledge.  It  also  raises  a  violent  presumption  of  fraud 
and  undue  influence,  where  a  will  executed  by  an  old 
man  differs  from  his  previously  expressed  intentions,  and 
if  it  is  made  in  favor  of  those  who  stand  in  confidential 
relationship  to  the  deceased,  which  should  be  overcome 
by  satisfactory  testimony."  (See  Davis  v.  Calvert,  5 
Oill&  Johns.,  269;  Tyler©.  Gardner,  supra;  Lewis  o. 
Mason,  109  Mass.,  1G9.) 

Redfidd  on  Wills,  at  p.  522,  wiys :  **  Where  the  in- 
fluence is  shown  to  be  absolute,  and  irresistible  over  the 
testatator  upon  general  subjects,  and  there  were  constant 
opportunities  of  exerting  such  influence,  and  the  will  is 
unreasomibly  and  extravagantly  in  favor  of  the  party 
possessing  such  influence,  the  inference  is  legitimate  that 
it  was  the  result  of  that  influence,  and  that  even  though 
the  will  were  executed  in  the  temporary  absence  of  suck 
person,  upon  the  theory  that  the  temporary  withdrawal 
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of  that  influence  did  not  reliere  the  testator  wholly  from 
its  effects." 

In  the  Matter  of  Humphrey  (26  N.  J.  Eq.,  613),  it  was 
held  that  whether,  in  any  case,  there  was  undue  influ- 
ence exerted  upon  the  testator,  must  be  determined 
from  the  facts.  It  is  not  a  presumption,  but  a  conclu- 
sion. In  Sears  c.  Schafer  (6  N.  F.,  268),  the  court  said 
that  undue  influence  will  be  inferred  from  the  nature  of 
the  transaction  alone  in  some  cases  ;  in  others,  from  the 
nature  of  the  transaction,  and  the  exercise  of  occasional 
or  feeble  influence.  In  Rolhvagen  v,  RoUwagen  (63  N, 
T.y  619),  Judge  Rapallo  says  :  "Undue  influence  is  not 
often  the  subject  of  direct  proof.  It  can  be  shown  by  all 
the  facts  and  circumstances  surrounding  the  testator,  the 
nature  of  the  will,  his  family  relations,  the  condition  of  his 
health  and  mind,  dependency  upon  and  subjection  to  the 
control  of  the  person  supposed  to  have  wielded  the  influ- 
ences, the  opportunity  and  disposition  of  the  person  to 
wield  it,  and  the  acts  and  declarations  of  such  person  " 
{citing  numerous  authorities).  And  at  page  520,  he  well 
eays  :  '*  A  competent  testator  may  bestow  his  property 
upon  the  objects  of  his  affection,  and  he  may  from  gi-ati- 
tude  reward  those  who  have  rendered  him  services,  but 
if  one  takes  advantage  of  the  affection  or  gratitude  of 
another,  to  obtain  an  unjust  will  in  his  favor,  using  liis 
position  to  subdue  and  control  the  mind  of  the  testator 
so  as,  substantially,  to  deprive  him  of  his  free  agency, 
then  the  fact  that  affection  or  gratitude  was  the  moving 
cause  makes  it  no  less  a  case  of  undue  influence." 

In  Pagan  v.  Dagan  (2  JRedf.y  341),  I  had  occasion  to 
consider  this  question,  and  at  page  348  it  is  stated  that 
**to  prove  that  undue  influence  was  present  at  the  par- 
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ticalar  time  of  the  execntion  of  the  instrument,  it  was 
not  necessary  to  show  that  the  duress  was  visible,  or 
physically  exercised  at  the  moment  of  the  execution,  but 
that  there  must  be  such  evidence  as  will  satisfy  the  mind 
of  the  court  or  jury  that  the  duress  existed  shortly 
before,  and  continued  its  domination  over  the  mind  of 
the  testatrix  at  the  time  of  execution ;  and  that  fraudu- 
lent results  were  usually  attained  by  slow,  adroit,  and 
covert  i)rocesses,  manifested  by  numerous  acts,  each  of 
which  might  be  trifling  in  itself,  but  which,  when  com- 
bined, were  sufficient  to  convince  the  mind  of  the  exist- 
ence of  fraud."  Indeed,  if  undue  influence  or  fraud  be 
resorted  to  in  any  case,  to  procure  the  execution  of  a 
will  in  favor  of  the  person  exercising  it,  it  would  effectu- 
ally defeat  its  object  to  exhibit  any  evidences  of  such 
influence  at  the  execution  of  the  instrument.  If  the  un- 
due influence  had  taken  effect  upon  the  mind  of  a  tes- 
tator, so  as  to  subject  it  to  the  control  of  another,  the 
adherence  of  the  testator  to  the  purpose  thus  influenced 
would  be  likely  to  manifest  itself  in  dictating  the  terms 
of  the  will,  and  in  its  execution,  though  the  person  thus 
dominating  the  mind  of  the  testator  might  be  absent 
therefrom. 

These  principles  may  seem  to  contravene  the  doctrine 
enunciated  in  Seguine  v.  Seguine  (3  Keyes,  363)  and  Deas 
V.  Wandell  (1  Hun,  120).  In  Cudney  v.  Cudney  (68  N. 
T.,  148),  it  was  held  that  an  inofficious  or  undutiful  will 
raised  neither  the  presumption  of  mental  incapacity  or 
undue  influence,  and  that  it  is  not  sufficient  to  show  that 
a  party  benefited  by  a  will  had  the  motive  and  oppor- 
tunity to  exert  undue  influence,  but  there  must  be  evi- 
dence that  he  did  exert  it. 
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Bat,  when  prop^^ly  conaidered,  jtliese  cases  are  not  iE- 
consistent  wit;b  the  rule  that  nndae  iofluenoe  may  be 
shown  by  cironmstanjees,  for  if  it  be  Aown  by  circum- 
stances, then  there  will  be  affi^imiti^e  proof  that  it  was 
exerted.  Otherwise,  these  cases  woald  entirely  overrule 
the  well-8ett).ed  princiide,  that  if  a  person  occupying  a 
confidential  or  fiduciary  relation  with  the  testator  writes 
himself  a  legatee,  or  procures  a  will  to  be  written  in  his 
favor,  a  presumption  arises  against  the  validity  ot  the 
will,  and  the  onu^  is  imposed  upon  the  proponent  of 
proving  that  the  decedent  understood  the  terms  of  the 
will,  and  that  it  was  executed  voluntarily. 

In  Vreeland  v.  McLelland  (1  Bradf,,  393)  it  was  held 
t&at  a  will  drawn  in  favor  of  an  executor  or  trustee,  who 
was  in  the  active  management  of  the  estate,  and  had  not 
accounted  with  the  cestui  que  trusty  could  not  be  sup- 
pOTted  without  satisfactory  evidence  of  its  entire  fair- 
ness. The  fiduciary  relation  between  the  party  creating 
a  presumption  against  the  act,  and  rendering  necessary 
tclear  proof  of  volition  and  capacity,  and  that  decedent, 
being  of  iri*egalar '  and  inten)i)ei*are  habits,  of  weakened 
capacity,  aad  dependent  on  the  executor,  whom  he  had 
made  his  devisee  for  the  satisfaction  of  his  pecuniary 
wants,  the  legal  presumption  was  confirmed  ;  and  the 
proof,  being  defective,  the  will  should  J^  rejected.  Tiie 
same  doctrine  is  maintained  in  L:ike  v.  Banney  (33 
Barb.^  49)  and  Ifewhouse  v,  Godwin  (17  Id.^  236). 

In  Tyler  tj.  Gardiner  {9V/pTa\  at  pagu  695,  Judge  Po»- 
TEB  says :  "  It  is  no  sufficient  answer  to  the  presumption 
of  undue  influence,  which  results  from  undisputed  facts, 
that  the  testator  was  aware  of  the  contents  of  the  instru- 
ment, and  assented  to  aU  its  provisions;  this  was  the 
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precise  parpose  which  the  undue  inttuence  was  employed 
to  acccomplish."  In  Heguenin  v.  Baseley  (14  Ves.  399), 
Lord  Eldo:5»  says:  ^*The  qnestioQ  is  not  whether  she 
knew  what  she  #as  doin^,  had  done,  of  proposed  to  do^ 
but  bow  the  intention  was  prod  need. '^ 

In  McLaughlin  v.  MoDevitt  (63  IT.  T.,  213),  Chief  * 
Justice  Church  says^  in  commenting  upon  the  facts  of 
that  case:  ''During  this  period,  he  (the  principal  bene* 
liciary)  had  access  to,  and  waa  the  only  person  who  had 
the  care,  control,  and  management  of  the  deceased.  Thei 
bequest  in  his  favor  is  contrary  to  the  repeutedlyTex- 
pressed  intention  of  the  testator,  and  there  is  e¥idence^ 
that  he  kept  the  testator  excluded  to  some  extent  from, 
his  friends.  Under  all  the  circumstances  it  behooves  the. 
beneficiary  to  be  provided  with  evidence  that  the  instru- 
ment expressed  the  honest,  spontaneous  purpose  of  the 
testator  to  reverse  his  previous  testamentary  disposition. 
Tine,  it  does  not  appear  precisely  what  the  means  emr 
ployed  were.  The  testator  was  incurably  sick ;  it  was 
eleven  days  before  his  death,  and  whether  the  testator 
was  so  managed  as  to  give  the  instructions,  or  whether 
he  failed  to  understand  the  effect  of  what  was  done,  does 
not  appear."  And  at  page  230 :  *'  It  is  not  indispeisable 
that  the  precise  mode  of  committing  the  fraud  should  be 
proved  ;  if  the  circumstances  raise  a  legitimate  presump- 
tion of  fraud  it  is  proper  to  so  find,  in  the  absence  of 
ftnfficient  explanation."  (And  see  the  language  of 
Eaui.^  J.,  in  RoHwagen  v,  RoUwagen  [supra]^  621.) 

It  is  always  a  suspicious  circumstance,  requiring  satis- 
factory explanation,  that  the  decedent  was  surrounded 
by  those  who  are  to  benefit  by  the  change,  and  makes  a 
will  radically  different  from  that  which  he  had  recently 
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made.    (Formaa  v.   Smith,  7  Lans.j  443;  Delafield  v. 
Parish,  26  N.  F.,  95.) 

The  facts  which  raise  a  presumption  against  the  fair 
and  free  execution  of  the  instrument  propounded,  and 
call  upon  the  proponent  satisfactorily  to  explain,  are, 

First.  The  will  ignores  all  the  decedent's  relatives, 
friends  and  associates  except  Mrs.  Phipps,  and  wholly 
reverses  his  testamentary  purposes,  as  expressed  in  his 
will  of  date  28th  April,  1874,  which  disposed  of  his  es- 
tate to  his  relatives,  though  remote,  and  to  si)ecial  friends 
and.  associates,  but  in  which  no  mention  of  Mrs.  Phipps, 
or  any  member  of  her  familj^  is  made ;  while  the  evidence 
shows  that  his  intimacy  with  her  family  was  quite  as 
great  before,  and  at  the  time  of  its  execution,  as  subse- 
quently. 

Second.  The  former  will  contained  several  bequests 
which  were  made  as  special  expressions  of  kindly  and  in- 
terested remembninces,  such  as  to  Robert  Leeds,  William 
W.  Leeds,  Rev.  Pennamore  Leeds,  Daniel  W.  Leeds  (his 
namesake),  the  sons  and  daughters  of  Mr.  Richards,  his 
mother's  clothing  to  Mrs.  Leeds,  his  porringer  (his  first 
present)  to  Mrs.  Van  Kleeck,  his  watch  to  Mr.  Richards 
as  a  memento,  he  having  had  intimate  and  friendly  busi- 
ness relations  with  him  for  many  years,  and  particularly 
a  $5,000  gift  to  Miss  Van  Kleeck,  who  had  been  for  years 
a  particnlar  and  admired  favorite,  whom  he  had  visited, 
and  shown  marked  attention  and  partiality,  and 
whom  he  had  informed  of  his  remembrance  of  her  in  his 
will.  This  complete  I'eversal  appears  to  have  been  with- 
out any  evidence  of  a  change  in  his  relations  towards,  or 
interest  in,  the  several  legatees,  except  such  as  is  evinced 
by  his  silence  respecting  them  in  the  Instrument  pro- 
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I)onDded ;  and  there  appears  also  to  have  been  no  sug- 
gestion, either  in  the  will  itself  or  the  instructions  given 
to  the  attorney  who  drew  it,  or  in  any  conversation, 
that  he  had  any  remembrance  that  he  had  made  a  prior 
will. 

Third.  The  concededly  impaired  mental  vigor  of  the 
decedent,  at  the  time  of  the  execution  of  the  instrument 
offered  for  probate, 

Fourth.  The  decedent's  utter  helplessness  and  depend- 
ence upon  Mr.  and  JMrs.  Phipps,  and  their  family. 

Fifth.  The  active  agency  of  Mr.  and  Mrs.  Phipps  in 
procuring  their  own  attorney  to  draw  the  will,  and*  the 
witnesses  who  attested  it. 

Sixth.  The  fact  that  the  will  in  question  bestows  all 
decedent's  property  upon  a  person  alien  to  his  blood  and 
family. 

What  ai^  the  facts  alleged  in  explanation  of  these  sus- 
picious circumstances  \ 

First.  The  proof  by  Mr.  Reed,  that  when  he  first  en- 
tered the  sick  chamber  and  announced  that  he  had  come 
to  draw  decedent's  will,  the  latter  said,  in  the  presence  of 
Mr.  and  Mrs.  Phipps,  that  he  wished  to  give  all  his 
proi)erty  to  Mrs.  Phipps  ;  and  that  after  Mr.  and  Mrs. 
Phipps  had,  at  his  request,  retired  from  the  room,  de- 
cedent adhered  to  his  imrpose,  and  afterwards  heard  ^he 
instrument  read,  and  said  it  was  as  he  wanted  it. 

Second.  The  testimony  of  Mr.  and  Mrs.  Phipps,  that 
the  terms  of  the  wiU  as  well  as  the  desire  to  make  a  will^ 
were  suggested  by  the  decedent  voluntarily,  and  that 
they  never  attempted  to  influence  him,  either  to  make 
it,  or  suggested  its  provisions. 

Third.  That  the  present  will  was  induced  by  the  fact  that 
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fiincedecedent'swillof  1874,  was  executed,  the  decedent's 
friend  had  become  insolvent,  and  that  the  decedent  in 
sympathy  for  his  condition,  made  this  beqaest  to  his 
wife. 

Fourth.  That  decedent  made  the  change  in  his  will  as 
a  reward  to  Mrs:  Phipps,  as  a  recognition  of  her  services, 
in  nursing  him  in  his  last  illness. 

Fifth.  That  his  relatives  were  remote,  and  his  feeling 
toward  them  and  the  legatees  had  changed  since  the 
execution  of  his  former  will,  by  reason  of  their  neglect  of 
him  during  his  last  illness. 

Sixth,  That  some  ten  days  after  the  execution  of  the 
instrument,  when  decedent  was  concededly  in  better 
mental  condition,  he  gave,  inter  vivos ^  the  principal  part 
of  his  property  to  Mrs.  Phipps,  in  money. 

The  answer  to  the  first  attempted  explanation  will  be- 
best  made  in  the  language  of  Judge  Porter,  in  Tyler  v. 
Gardner  {supra) :  "  It  is  no  sufficient  answer  to  the 
presumption  of  undue  influence,  which  results  from  un- 
^sputed  facts,  that  the  testator  was  aware  of  the  con- 
tents of  the  instrnmeut,  and  assented  to  all  its  provisions. 
This  was  the  precise  puriK)se  which  the  undue  influence 
was  employed  to  accomplish." 

I  cannot  regard  the  voluntary  statement  of  the  de- 
cedent before  being  asked,  that  he  wished  to  give  all  his 
property  to  Mrs.  Phipps,  as  adding  anything  to  the  ex- 
planation, for  it  was  so  readily  uttered  that  it  excites 
the  suspicion  that  it  may  have  been  but  the  expression 
of  what  had  been  just  before  suggested  by  the  parties 
present,  who  were  to  be  wholly  benefited  by  the  instru- 
ment about  to  be  drawn. 

These  suggestions  in  no  way  implicate  or  cast  suspicion 
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upon  the  fidelity  or  the  fair  dealing  of  the  ionorable 
counsel  who  drew  the  will ;  for  wherever  undxte  influence 
has  been  exercised  over  a  testator,  chat  influence  has 
taktm  effect  before  the  instructions  to  prepare  the  will, 
and  has  been  carefully  kept  from  the  draftsman,  with 
the  knowledge  that,  if  exhibited  or  suggested  to  him,  it 
would  wholly  defeat  the  unlawful  puipose. 

The  second  point  of  explanation  needs  to  be  carefully 
considered  in  the  light  of  the  interest  and  bias  of  Mr.  and 
Mi-s.  Phipps,  as  well  as  in  conjunction  with  certain  other 
facts  which  reflect  upon  the  credibility  of  their  testi- 
mony ;  and  I  think  it  will  not  be  seriously  contended, 
that  without  the  benefit  of  their  testimony,  the  presump- 
tion of  undue  influence  will  be  overcome  in  this  case ; 
nor  will  the  suspicious  circumstances  be  satisfactorily 
explained. 

Dr.  Marcy  testified,  that  when  he  was  seeking  infor- 
mation of  Mrs.  Phipps,  to  enable  him  to  prescribe  for 
the  decedent,  she  told  him  that  decedent's  mind  was  not 
affected  by  his  paralysis  at  Augusta,  while  all  the 
physicians  concur  in  stating  the  contrary.  Dr.  Ford 
says,  that  at  first  he  was  comatose.  Dr.  Campbell :  "his 
mental  faculties  wholly  clouded."  Dr.  Steiner,  a  wit- 
ness for  proponent,  and  who  finally  took  the  entire 
charge  of  the  patient,  says:  '^Capable  of  very  little 
mental  effort  for  the  first  two  weeks." 

Mrs.  Phipps  testified  that  the  decedent  could  talk  as 
well  as  anybody,  if  he  was  a- mind  to,  referring  to 
Wednesday  after  the  first  Tuesday  of  April,  about  a 
week  after  his  attack  ;  and  Mr.  Phipps  swears  to  an  ex- 
tended conversation  with  the  decedent,  in  which  he  took 
active  part,  the  next  morning  after  his  attack.     Yet  Dr. 
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Campbell  testifies,  that  upon  the  14th  day  of  April 
decedent  was  unable  to  articulate,  and  Dr.  Steiner,  that 
he  found  decedent  unable  to  speak,  and  until  the  last 
week  he  could  scarcely  speak  at  all,  because  of  the 
paralysis  of  the  tongue. 

The  third  explanation  seems  to  fall  very  far  short  of  a 
satisfactory  reason  for  the  change  in  the  decedent's  tes- 
tamentary purpose,  as  the  evidence  shows  that  Mr. 
Phii)ps's  insolvency  came  to  the  knowledge  of  the  dece- 
dent during  the  year  1873,  and  probably  about  the 
middle  of  that  year,  while  that  will  bears  date  April  28, 
1874.  But  if,  on  the  evidence,  there  is  anv  doubt  as  to 
the  knowledge  on  the  part  of  the  decedent  of  Mr.  Phipps's 
pecuniary  embarrassment  at  the  tirae  of  the  execution  of 
the  will,  yet  his  attention  was  specially  called  to  his 
former  will,  on  the  15th  day  of  March,  1875,  when  he 
prepared  special  instructions  addressed  to  his  executors 
respecting  the  carrying  out  of  his  wishes,  and  then,  ia 
May  or  June  in  the  same  year,  when  he  informed  his 
executor.  Van  Kleeck,  that  he  had  made  a  will,  and 
named  him  executor,  requesting  him  to  serve,  and  in- 
formed him  where  the  will  was  to  be  found  ;  and  later 
still,  in  December,  1875,  the  night  before  he  left  for  the 
South,  he  said  to  the  said  executor  that  he  might  never 
return  ;  that  if  he  did  not,  he  would  find  his  will  and 
instructions  as  he  had  stated,  showing  quite  conclusively 
that  the  pecuniary  embarrassments  of  his  friend,  Mr. 
Phipps,  was  not  a  probable  reason  for  his  changing  his 
will,  for  at  that  time  he  had  certainly  been  in  possession 
of  all  the  information  upon  the  subject ;  and  so  far  from 
evincing  a  determination  or  desire  to  change  his  will  in 
the  interest  of  that  friend,  he  appears  to  have  visited 
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him  and  his  family  just  before  his  departure,  when  he 
was  in  ill  health;  and  thereafter,  the  night  before  his 
departure,  recalled  the  attention  of  his  executor,  Mr. 
Van  Kleeck,  to  his  instructions. 

These  circumstances  afforded  ample  and  apt  opportu- 
nity to  decedent  to  consider  and  determine  upon  the 
X)ropriety  of  a  change  in  his  will,  in  the  interest  of  his 
friend,  especially  as  he  was  then  contemplating  the  pos- 
sibility of  never  returning. 

It  is  quite  apparent,  therefore,  that  this  motive  for  a 
change  must  be  disregarded  in  the  determination  of  this 
case,  and  the  motive  founded  either  in  his  changed  rela- 
tion to  the  legatees  under  his  former  will,  or  his  desire 
to  reward  the  sole  beneficiary  for  her  cure  and  attention 
to  him  during  his  last  illness. 

In  respect  to  the  alleged  change  in  his  relations  and 
feelings  towards  the  legatees,  there  seems  to  be  no  evi- 
dence warranting  such  change  ;  for  it  is  entirely  clear, 
that  so  far  as  any  pretended  neglect  of  the  decedent  on 
the  part  of  Mr.  Van  Kleeck,  Mr.  Richards,  Mr.  Leeds  or 
Mrs.  Van  Kleeck  is  concerned,  such  apparent  neglect 
resulted  from  the  statement  given  to  them  by  Mr.  or  Mrs. 
Phipps,  respecting  the  inability  or  unwillingness  of  the 
decedent  to  see  them,  except  in  the  case  of  Mr.  C.  II. 
Leeds,  whom,  it  appears,  he  manifested  a  disinclination 
to  see  in  his  last  illness.  This  disinclination  is  in  no 
way  accounted  for,  and  is  full  of  suspicion,  when  it  is 
considered  that  he  made  him  his  executor,  and  in  the 
early  part  of  the  year  1875  communicated  to  him  si)ecial 
instructions  in  respect  to  his  will,  and  who  testified  to 
the  continuance  of  his  friendly  relations  down  to  the 
time  of  his  visiting  him  at  Mrs.  Phipps^ s  house.  Indeed, 
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I  have  looked  in  vain  for  any  explanation,  in  the  testi- 
mony, of  his  apparent  change  of  interest  in  his  relatives 
and  former  trusted  friends,  unless  it  is  to  be  found  in 
the  overmastering  impulse  to  reward  Mrs.  Phipps  for 
her  kindiy  services  in  his  last  illness  with  his  entire 
efTorts,  including  the  clothing  of  his  mother,  and  his 
valued  keepsakes. 

So  far  as  the  occurrences  between  Mr.  Taylor,  dece- 
dent, and  Mrs.  Phipps,  relating  to  the  payment  by  Mr. 
Taylor,  to  decedent,  of  nearly  $30,000,  and  his  gift 
thereof  to  Mrs.  Phipps  are  concerned,  it  is  not  necessary 
to  determine  whether  or  not  that  was  a  valid  gifi,  utter 
thoSy  but  only  to  consider  its  effect  upon  the  question 
of  undue  influence,  imputed  to  the  so!e  beneficiary  under 
the  will. 

On  the  one  side  it  is  urged  that  this  occurred  some 
time  after  the  execution  of  the  will,  when  decedent  was 
concededly  in  better  mental  condition  than  when  the 
will  was  executed,  and  that  the  gift  was  a  confirriation 
of  the  purpose  of  the  testator,  expressed  in  his  w^ill,  to 
give  her  the  entire  estate  ;  while,  on  the  other  hand,  it  is 
claimed  to  afford  confirmatory  evidence  of  the  purpose 
and  active  effort  of  Mrs.  Phipps  to  secure  the  entire 
estate  beyond  all  contingencj'. 

The  fact  that  she  wrote  a  letter  to  Mr.  Taylor,  that 
she  was  present  when  the  money  was  paid  to  Mr. 
Ingersoll,  and  that,  notwithstanding  the  will  gave  all 
the  estate  to  her,  yet  that  it  was  deemed  necessary  to  ga 
through  the  form  of  a  personal  gift  and  delivery,  with- 
out any  formal  reference  to  the  fact  of  the  will  having 
bestowed  it  upon  her,  are  claimed  to  establish  an  appre- 
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faension  on  her  part,  tliat  the  will  might  for  some  reason 
&il  to  operate. 

The  testimony  upon  the  subject  of  this  gift  is  some- 
what contradictory,  and  the  transaction  suspicious. 

[The  Surrogate  reviewed  the  evidence  on  the  X)oiBt,  and 
then  proceeds.] 

It  is  quite  impossible  to  reconcile  these  different 
Tersions  of  that  transaction,  and  It  is  left  without  satis- 
factory explanation. 

It  is  proper  to  notice  also  that  Mrs.  Dodge,  the  nurse 
of  decedent  at  Augusta,  testifies  that  on  several  occasions 
when  she  returned  to  decedent's  room,  Mrs.  Phipps 
being  in  charge  of  the  decedent,  she  found  her  speaking 
in  a  low  and  confidential  tone  to  the  decedent,  which 
ceased  immediately  on  the  witness's  entrance  to  the  room ; 
and  Mr.  Walker,  one  of  the  attendants  at  Augusta,  testi- 
fied that  he  overheard  Mi-s.  Phipps  speak  to  decedent 
upon  the  subject  of  making  a  will  "to  him"  (meaning 
possibly  Mr.  Phipps) ;  that  decedent  said,  *'  No  ;"  and 
that  she  said:  "You  will  make  it  to  me  then,"  and  he 
answered,  "Yes."  It  is  proper,  however,  to  say  that 
Mrs.  Phipps  denies  this  ix)sitive]y,  and  yet  it  is  a  cir- 
cumstance worthy  of  note  in  considering  the  question,  as 
to  the  probable  influence  exercised  upon  decedent  to  pro^- 
cure  the  will  in  question. 

Another  circumstance  which  to  my  mind  is  very  sig^ 
nificant,  is  the  treatment  by  decedent  in  his  last  illness  of 
Mr.  Leeds,  his  executor  in  his  former  will,  and  a  rela- 
tive. This  seems  entirely  inexplicable  except  upon  one 
of  two  theories— ;/Zr^<,  either  that  decedent  was  in  such 
a  mental  condition  that  he  was  unconscious  of  what  he 
was  doing,  or  that  his  mind  had  been  prejudiced  against 
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Mr.  Leeds,  by  some  person  who  had  access  to  him 
daring  his  last  illness,  and  that  for  an  nnlawfal  purpose ; 
which,  taken  with  the  other  evidence  that  Mrs.  Phipps 
assumed  to  deny  the  friends  of  decedent  access  to  him 
during  his  last  Xlness,  and  appears  to  have  had  consider- 
able influence  over  him,  as  several  of  the  witnesses  testify, 
certainly  tends  to  show  that  the  decedent  may  not  have 
been  acting  as  a  free  agent  in  the  execution  of  the  will 
in  question. 

While  the  recommendation  and  procuring  of  Dr. 
Marcy,  their  physician,  for  the  decedent,  and  Mr.  Reed, 
their  counsel,  to  draw  the  will,  do  not  in  anyway  militate 
against  the  skill  or  integrity  of  these  gentlemen,  yet  it  is 
a  circumstance  to  be  noted  on  the  inquiry,  whether  Mr. 
and  Mrs.  Phipps  interfered  with  the  decedent's  wishes 
in  that  respect.  For  it  must  be  remembered  that  his 
trusted  physician  at  Augusta,  Dr.  Steiner,  recommended 
him  to  call  on  Dr.  Hammond  on  his  arrival  at  New 
York,  but  decedent  was  dissuaded  therefrom  by  Mr. 
Phipps. 

Having  considered  at  large  several  of  the  alleged  ex- 
planations of  the  decedent's  reversal  of  his  testamentary 
purpose  as  expressed  by  his  will  of  1874,  and  reached 
the  conclusion  that  none  of  them  are  satisfactory,  unless 
found  in  the  desire  of  the  decedent  to  recognize  and 
reward  the  services  of  Mrs.  Phipps  in  his  last  illness,  it 
seems  to  me  proper  to  consider  whether  that  motive  is 
suflBcient  to  overcome  all  the  proof  and  circumstances 
pointing  to  the  undue  influence  exercised  upon  the  tes- 
tator by  Mrs.  Phipps. 

It  must  be  conceded  that  there  is  no  direct  and  posi- 
tive evidence  of  such  undue  influence ;  that  it  piust  be,  if 
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found  at  all,  inferred'from  the  circumstances  of  the  case, 
and  the  helpless  condition  of  the  decedent,  and  his  being 
surrounded  by  the  influences  ot  those  who  benefited  by 
the  will,  and  from  the  revereal  of  his  former  will,  and 
such  other  inferences  as  are  deducible  from  the  facts 
already  considered. 

That  decedent  felt  a  deep  sense  of  obligation  to  Mr. 
and  Mrs.  Phipps  for  their  unwonted  attention  and  kind- 
ness to  him  in  his  extremity,  was  certainly  natural  and 
praiseworthy,  and  if  he  had  rewarded  her  by  a  gift  of 
even  $5,000,  it  would  not  have  seriously  shocked  one's 
sense  of  jjropriety  or  justice.  But  that  he  should  have 
felt  that  it  entitled  her  not  only  to  his  entire  fortune, 
but  the  forgetfulness  on  his  part  of  all  interest  in  his 
former  legatees,  seems  to  me  entirely  unreasonable,  and 
to  be  accounted  for  upon  some  other  principle  than  that 
of  personal  gratitude.  Indeed,  setting  aside  all  the 
other  circumstances  which  suggest  undue  influence,  o^n 
it  be  truly  said  that  a  helpless  ];)an4lytic,  of  enfeebled 
mind  and  will,  who  conceives  such  an  extravagant  sense 
of  his  obligation  for  eight  weeks  of  kind  and  attentive 
nursing  as  to  be  moved  to  bestow  his  whole  fortune  of 
$45,000  as  a  reward  for  such  service,  was  acting  under  a 
free  and  intelligent  pui-pose,  at  a  time  when  he  must 
have  been  impressed  with  his  utter  dependence  for  every 
attention  upon  his  sole  legatee? 

In  considering -this  case,  I  have  striven  to  give  all  due 
importance  to  the  fact  that  decedent  left  no  near  rela- 
tives, and  that  his  sense  of  obligation  to  relatives  so 
remote  might  well  be  weak  and  comparatively  insignifi- 
cant ;  yet  from  the  most  careful  consideration  that  I  have 
been  able  to  give  to  the  evidence  in  this  case,  I  have  not 
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been  able  to  escape  the  coaclasion  that  tJie  instrament  In 
qaestion  was  not  the  free  expressioa  of  decedent's  will. 
I  am  fully  impressed  with  the  duty  of  a  judicial  officer 
to  respect  and  sustain  a  last  will  and  testament  wh^i- 
ever  it  shall  appear  that  it  was  executed  intelligently 
and  freely,  and  with  the  danger  of  setting  at  nought  the 
declared  purpose  of  such  a  testator,  ou  the  application 
of  an  irreverent  or  factions  contestant ;  but  I  am  equally 
persuaded  that  the  success  of  such  a  policy  must  rest 
tiX)on  the  geaeral  approbation  and  i^espect  felt  for  the 
wishes  of  a  testator  freely  and  rationally  expressed. 

The  will  offered  should  be  refused  probate,  on   the 
ground  that  it  was  executed  under  undue  influence. 


Ordered  accordingly. 


*  ^»^  * 


New  Yobk  County.— DON.  D.  C.  CALVIN,  Surbogaix.— 

June,  1879. 

In  the  mailer  of  the  estate  of  Nathan  S.  Robbins, 

deceased. 

A  proper  inventory  must  contain  an  jippmisal  by  appraisers,  but  no  ap- 
praisal can  be  mnclo  unless  the  assets  are  in  existence. 

WlicrOp  therefore,  an  administratrix,  witliout  Uling  an  inventory,  hod  dis- 
posed of  all  the  assets  of  the  estate,  in  the  payment  of  funeral  expenses 
and  debts, — Held,  that  she  could  not  be  compelled  to  file  a  statutory 
inventory. 

Jt  MevM  that  the  only  remedy,  in  such  a  case,  is  to  require  her  to  Bulce, 
under  oath,  a  statement  of  the  property  that  came  into  her  hands,  its 
value  and  its  disposition,  and  wliat  has  become  of  the  proceeds. 

Motion  by  creditors  to  comx)eI  the  administratrix  to 
file  an  inventory. 
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It  appeared,  by  the  affidavit  of  the  administratrix,  i«i 
answer  to  the  citation  requiring  her  to  file  an  inventory, 
that  all  the  assets  of  the  estate  which  came  to  her  handa, 
and  of  which  she  had  any  knowledge,  had  been  disposed 
of,  and  devoted  to  the  i)ayraent  of  funeral  expenses  and 
claims  against  the  estate,  and  that  she  had  no  suah 
assets  in  hand,  nor  any  proceeds  thereof. 

BususELL  &  AxBniGHT,  for  Creditor.  - 
Stewabt  &  ViCKRT^i;  Jbr  adminUiratrix. 

The  Subrogate. — It  is  the  duty  of  an  administrator 
or  executor  to  make  and  file  an  inventory,  which  con- 
sists not  only  of  a  statement  of  the  assets,  but  of  an 
appraisal  by  appraisers  duly  appointed  by  the  Surrogate. 
But  it  is  equally  clear  that  the  appraisers  can  make  no 
appraisal,  unless  the  assets  shall  be  exhibited  to  them. 
It  would  be  a  farce  for  them  to  attempt  to  make  any 
sach  appraisal  without  seeing  the  property,  and  certainly 
this  court  will  not  require  them  to  make  an  appraisal, 
where  it  is  cleaily  impossible. 

I  am  therefore  of  the  opinion  that  no  statutory  inven- 
tory can  be  made  in  this  case,  for  the  reason  that  all  the 
assets  and  their  proceeds  have  been  disposed  of.  The 
only  remedy,  in  such  a  case,  appears  to  be  to  require  the 
representatives  of  an  estate  thus  situated  to  make,  under 
oath,  a  statement,  in  the  nature  of  an  account,  of  the 
property  that  came  into  their  hands  as  such,  its  valae^ 
and  its  disposition,  and  what  has  become  of  the  proceeds. 
This  seems  to  have  been  done  by  the  administratrix  ii^ 
this  case.  If  the  parties  interested  desire  to  test  the 
accuracy  of  her  statement,  they  may  require  her  to 
10 
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account  in  the  usual  way,  ani  in  the  absence  of  any 
inventory,  it  will  be  incumbent  upon  the  administratrix 
to  show  what  she  has  received,  and  the  disposition 
thereof,  which  any  parties  interested  may  contest  and 
falsify.  The  affidavit  of  the  administratrix,  in  this  mat- 
ter, should  stand  as  her  statement  of  the  value  of  the 
assets  which  came  to  her  hands.  The  motion  to  compel 
her  to  file  an  inventory  should  be  denied. 

Ordered  accordingly. 


Nbw  York  Couoty.-HON.  D.   C.    CALYIN,  Sitbroo^tb.— 

July,  1879. 

Brown  v.  KEKEiaAN. 

In  the  matter  of  the  estate  of  Maugahet  D.  Keerioan, 

deceased. 

A  Buretv  for  an  administrator,  who  has  so  administered  the  estate  as  pro!>. 

ably  to  render  the  surety  liable  on  his  bond,  htvs  no  such  equitable  hen 

or  right  as  to  enable  him  to  prevent  the  payment  of  a  legacy  to  the 

executrix  of  his  principal. 
Such  a  surety  has  no  claim  against  his  principal's  property,  unt.l  ho  has 

pid  pursuant  to  his  bond,  and  has  recovered  judgment  against  his 

principal. 

'  Motion  by  Edward  P.  Brown,  as  one  of  the  sureties  on 
the  bond  of  Joseph  A.  Kerrigan,  as  administrator  of  the 
estate  of  Margaret  D.  Kerrigan,  to  restrain  the  executor 
of  the  estate  of  James  Kerrigan  from  paying  a  legacy 
under  the  will  of  said  James,  to  the  executrix  of  Joseph 
A  Kerrigan's  will,  pursuant  to  a  decree  heretofore  eu- 
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tered  in  James  Kerrigan's  estate.  The  petitioner  al- 
leged that  said  Joseph  A.,  as  sach  administrator,  has 
probably  so  administered  the  estate  as  to  render  his 
sureties  liable  therefor  upon  their  bond. 

Edwabd  F.  Bbows,  for  petHianer. 

TiiE  SuRBoaATE. — ^This  motion  seems  to  me  to  be 
made  without  precedent  in  practice  or  warrant  of  law. 
In  the  first  place,  the  petitioner  in  this  matter  shows  no 
fixed  or  matured  claim  against  his  principal  or  against  his 
estate :  in  the  second  place,  he  has  none  against  Joseph 
A.  Kerrigan,  or  his  representative. 

It  is  certainly  a  novel  proposition  that  a  surety,  by  the 
mere  force  of  his  obligation,  obtains  such  an  equitable 
lien  upon  the  property  and  credits  of  his  principal  that 
he  may  prevent  his  principal  from  collecting  his  indi- 
vidual debts,  and  obstruct  his  ordinary  business  transac- 
tions, upon  the  mere  suggestion  that  the  surety  may  be 
made  liable  on  his  bond.  Such  would,  however,  be  the 
logical  result  of  the  granting  of  this  motion. 

Indeed,  if  the  principal  had  so  administered  the  estate 
that  the  sureties  were  made  liable,  and  they  had  paid 
parsuant  to  their  bond,  they  would  have  no  right  to 
seize  upon  the  individual  property  of  the  principal  until 
they  should  recover  judgment  against  him,  and  then  they 
could  obtain  no  relief  as  against  choses  in  action  or 
intangible  property  belonging  to  him,  except  through  a 
creditor's  bill,  or  a  proceeding  under  the  Code  supple- 
mentary to  execution.  The  Code,  while  it  autJtorizes  a 
debtor  to  a  judgment  debtor  to  pay  to  the  sheriff  having 
an  execution,  does  not  give  the  court  the  power  to  com- 
pel it. 
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When  the  fund  in  qnestion  shall  he  paid  over  to  the 
executrix  of  the  principaPa  will,  it  cannot^  as  a  matter  of 
iconrse,  be  devoted  to  saving  the  petitioner  harmlessirom 
his  liability  as  surety,  but  must  be  administered  by  her 
in  due  course;  the  surety  having  no  prefei*ence  over 
other  of  the  creditors. 

The  motion  must  be  denied. 

Ordered  accordingly. 


^  I 


Nkw  York  County.— HON.   D.   C.  CALVIN,  Subbogatr.— 

August,  1879. 

Matteu  of  Leggatt. 

In  the  matter  of  the  estate  of  William  H.  Leggatt, 

deceased. 

Upon  an  accounting  by  three  executors  and  trustees,  where  the  personal 
assets  did  not  amount  to  $100,000,  but  the  rents  of  real  estate  collected 
and  psiid  out  amounted  to  more  than  that  sum,  and  the  accounting 
included  the  rents,  with  the  concurrence  of  ail  the  parties,  Ueld^  that 
the  executors  were  entitled  to  three  several  commissions,  under  ZR.  8., 
101,  §  71  (6  ed.). 

Motion  for  final  decree  upon  final  accounting  of  three 
executors  and  trustees.  The  personal  assets  amounted 
tp  about  $02,000,  but  the  account  embraced  rents  of  real 
estate  received  and  paid  out,  amounting  to  over  $2a0,000. 
The  executors  and  trustees  claimed  an  allowance  of 
three  full  commissions,  while  the  beneficiarie9  under  the 
will  disputed  their  right  to  such  commissions,  for  the 
reason — first,  that  the  executors  are  only  accounted  as 
such ;  and  second,  because  the  rents  do  not  constitute 
*'  personal  estate,"  under  3  R.  S.y  101,  §  71  (6  ed.). 
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Iba.  O.  Millbb,  for  executan. 

BuTLKB,  &riuMAs  ^  HuBBABD,  for  ol^feeUtrf, 

jACKaoif  A  Hbnbt,  for  oltfeelort. 

The  Surrogate. — It  was  conceded  that  it  this  were 
an  aceoanting  by  the  exeoators,  in  th^r  oapacity  as 
trustees,  they  would  be  entitled  to  the  three  full  com*' 
missions,  as  claimed. 

An  examination  of  the  acconnt,  proceedings  and  pro- 
posed decree  shows  that  the  accounting  parties  are  called 
trtLsteeSy  as  well  as  executors,  and  they  have  accounted 
for  a  very  large  amount  of  rents,  which,  it  is  argued^ 
they  had  nothing  to  do  with  as  execntx)rs. 

There  may  be  some  question  whether  the  executors  as 
such,  if  they  had  been  ordered  to  account,  could  have 
been  compelled  to  insert,  in  their  account,  the  rents 
received,  and  whether,  an  order  having  been  made  requir- 
ing the  executors  to  give  security,  and  tliey  having  com* 
plied,  their  sureties  could  have  been  made  liable  for  the 
receipt  and  misappropriation  of  the  rents  of  the  real 
estate,  in  a  clear  case,  where  the  terms  of  the  will  did 
not  work  an  equitable  conversion  of  the  realty  into  per- 
sonalty. 

It  wilU  however,  in  this  case  be  seen  that  an  account 
has  been  taken  of  the  rents,  with  the  concurrence  of  all 
of  the  parties,  and  no  objection  should  now  be  heard 
against  it. 

The  objection  that  the  executors,  on  their  accounting, 
eannot  be  allowed  commissions  upon  the  rents  received 
and  paid  out,  but  must  wait  until  they  shall  account  as 
trustees,  is  based  upon  the  idea  that  as  executors  they 
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take  control  of  the  personal  estate  only,  and  that  if  the 
will  confers  upon  them  power  over  the  real  estate,  they 
take  the  same  as  trustees,  as  contradistinguished  from 
their  functions  and  accountability  as  executors. 

But  by  section  75  of  3  R.  S.  (6  ed.),  120,  it  is  provided 
that  executors  who  shall  have  sold  real  estate  under  the 
direction  of  a  will,  for  the  payment  of  debts  or  l^acies, 
may  be  cited  to  account  for  the  proceeds,  and  compelled 
to  distribute  as  if  such  proceeds  had  been  originally  per- 
sonal property  in  the  hands  of  an  administrator. 

If,  as  executors,  they  may  be  compelled  to  account  for 
the  proceeds  of  real  estate  sold  under  the  authority  of 
the  will,  it  is  not  easy  to  suggest  any  reason  why  they 
should  not  account  as  such  for  rents  received  under  like 
authority. 

It  seems  to  me  to  be  a  too  narrow  construction  to  hold 
that  section  71,  above  cited,  confines  the  allowances  of 
full  commissions  to  three  executors  and  trnst^^es  to  such 
estates  as  reach  $100,000  over  and  above  debts,  in  per- 
sanaUj/.  If  commissions  are  to  be  allowed  as  a  compen- 
sation for  services  rendered  an  estate  by  executors  or 
trustees,  whether  for  the  receipt  and  disbursement  of 
personal  assets,  or  the  collection  of  rentes  and  sale  of 
lands,  there  seems  to  be  no  good  reason  why  less  should 
be  paid  for  the  latter  than  the  former,  as  it  may  very 
often  occur  that  the  performance  of  the  latter  is  much 
more  laborious  and  troublesome. 

Obviously,  the  statute  enlarging  the  commissions  of 
executors  in  certain  cases  was  based  upon  the  idea  that 
commissions  on  an  estate  of  $100,000,  under  the  former 
statute,  was  too  small  for  the  labor  and  responsibility  of 
its  administration,  and  that  such  an  estate  could  afford 
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to  suitably  reward  a  faithf al  trustee  for  its  administra- 
tion.  The  provision  that  it  shall  amount  to  that  sum, 
over  and  above  all  debts,  points  directly  to  this  latter 
reason.  That  such  a  statute  should  not  be  strictly  and 
literally  construed,  so  as  to  unreasonably  circumscribe 
its  effect,  is  declared  to  be  the  rule  in  Mann  v.  Lawrence 
(3  Brad/.,  425),  Wagstaff  v.  Lowerre  (23  Barb,,  2(J7),  He 
De  Puyster  (4  Sand/.  Ch.,  611).  These  cases  hold  that 
trustees  are  entitled  to  commissions  upon  real  estate 
held  in  trust. 

I  am  of  the  opinion  that  a  reasonable  construction  of 
the  statute  in  question  entitles  the  executors  and  trust- 
ees to  three  full  commissions. 

Ordered  accordingly. 


Nxw  YoEK   County.— HON.   D.   C.  CALVIN,  Subbogate.— 

Augast,  1870. 

Matter  of  Blancan. 

In  ike  mailer  o/  the  probate  of  the  will  o/  Mabie  C. 

Blancan,  deceased. 

It  is  not  necofisary  that  the  appointmont  of  an  executor  should  be  made  in 
80  many  words.  Any  provision  in  the  will  showing  that  the  testator 
intended  that  the  duties  of  an  executor  should  be  discharged  by  the 
person  named,  is  sufficient  to  constitute  him  an  executor. 

Where,  by  a  will  executed  under  the  French  law,  the  testatrix  constituted 
ber  husband  her  '*  general  and  universal  legatee/*  and  dispensed  with 
his  giving  security,  and  b^'  the  law  of  France  all  the  rights  and  duties 
of  an  executor  are  devolved  on  such  a  legatee,  Ueld^  that  the  husband 
must  be  deemed  executor  of  the  will,  although  not  specifically  named 
as  such,  and  was  entitled  to  letters  testamentary. 
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T^E  facts  appear  sufficiently  in  the  opinion. 

Pebt  &  Ofdtxe,  for  pedtioner. 

The  Surro(Jate.— The  testatrix,  at  the  time  of  her 
decease,  was  a  resident  of  the  city  of  Paris,  in  France, 
and  duly  execnted  her  last  will  and  testament  in  con- 
formity with  the  laws  of  Prance.  A  part  of  the  property 
of  the  testatrix  being  situated  in  the  county  and  state 
ef  New  York,  the  said  will,  under  the  statutes  of  this 
state  in  such  case  made  and  i^rovided,  must  be  admitted 
to  probate  here  as  a  will  of  personal  property. 

Peter  C.  Blancan  is  the  surviving  husband  of  the  tes- 
tatrix ;  he  is  a  citizen  of  the  United  States,  a  resident  of 
the  city  and  county  of  New  York,  the  petitioner  for  the 
probate  of  said  will,  and  prays  that  letters  testamentary 
may  issue  to  him. 

The  will,  according  to  the  sworn  translation  thereof,  is 
in  these  words,  viz.:  "  This  is  my  will.  Wishing  to  give 
to  my  husband  a  proof  of  my  sincere  aflPection,  I  con- 
stitute him  my  general  and  universal  legatee,  and  I 
dispense  with  his  giving  security  for  the  portion  of  my 
property  in  which  he  shall  have  only  a  life  interest. 
Bordeaux,  October  9,  1878.    Marie  Virginie  Blancan." 

The  only  question  for  consideration  is,  whether  the 
petitioner,  not  being  named  in  so  many  words  as  the 
Executor  of  said  will,  is  in  fact  sufficiently  indicated  as 
such  executor,  according  to  the  tenor  thereof.  It  is  not 
necessary  that  the  appointment  of  an  executor  should  be 
made  in  so  many  words,  but  any  provision  in  the  will 
showing  that  the  testator  intended  that  the  duties  of  an 
executor  should  be  discharged  by  the  person  named,  is 
sufficient  to  constitute  such  person  an  executor  accord- 
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ing  to  the  tenor  thereof,  and  to  entitle  hira  to  letters 
testamentary  thereon.  It  was  held  by  Judge  Bradford 
that  the  brother  of  the  testator  was  an  executor,  accord- 
ing to  the  tenoF  of  the  will,  where  be  was  directed  by  the 
will  to  invest  the  property,  when  converted  into  cash, 
and  to  transmit  the  interest  thereof  to  the  testator's 
father;  and  that  the  use  of  the  word  "executor"  was 
not  essential  to  the  appointment,  and  that  lettera  testa- 
mentary might  issue  to  said  brother.  {Ex  parte 
McDonnell,  2  Dradf,^  32.)  The  same  learned  judge  also 
held  that  a  provision  in  a  mutual  will,  that  the  survivor 
shall  remain  in  full  possession  of  all  the  estate  without 
the  interference  of  any  court,  has  the  effect  of  devolving 
upon  the  survivor  the  whole  administration  of  the  estate. 
It  is  a  constructive  executory  appointment,  according  to 
the  tenor.    {Ex  parte  M'Cormick,  2  Bradf,^  170.) 

In  the  case  under  consideration,  it  will  be  observed 
that  the  testatrix  constitutes  her  husband  her  general 
amd  universal  legatee.  Such  appointment,  by  the  laws 
of  Prance,  where  her  will  was  executed,  devolves  upon 
the  said  legatee  all  the  rights  and  duties  of  an  executor, 
makes  him  liable  for  the  payment  of  all  debts,  charges 
and  legacies.    {FrencJi  Civil  Code^  §  1009.) 

It  is  also  manifest  from  the  wording  of  the  will  of  the 
testatrix^  that  she  intended  her  husband  should  x>erform 
the  duties  of  executor,  because  she  dispenses  with  his 
giving  security  for  her  estate,  showing  conclusively  that 
^le  contemjJated  and  intended  that  he  should  have  the 
possession,  control,  and  management  thereof.  It  is  very 
clear  that  no  security  could,  under  any  circumstances, 
be  required  of  her  general  and  universal  legatee,  unless 
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the  control  and  management  of  her  estate  was  confided 
to  his  hands. 

I  am,  therefore,  of  the  opinion  that  said  Peter  C. 
Blancan  is  the  executor  of  the  will  of  the  testatrix, 
according  to  the  tenor  thereof,  and  that  letters  testament- 
ary should  issue  to  him  as  such. 

Ordered  accordingly. 


Nbw  York  County.— HON.   D.  C.   CALVIN,  Suebooatk.— 

September,  1879. 

Matter  of  Boyd. 
In  the  mailer  of  the  estate  of  Johx  Boyd,  deceased. 

Tbe  testator  devised  the  residuum  of  his  real  estate  to  his  wife»  subject  to  a 
power  of  sale  in  his  executors,  aod  charged  with  certain  legacies  in  case 
the  personalty  should  not  be  found  suRicient  to  pay  these.  The  executor 
collected  the  rents  and  profits  of  the  residuary  real  estate,  prior  to  the 
sale  of  the  same  under  the  power.  Upon  the  accounting  of  the  execu- 
tor, he  charged  himself  with  such  rents  and  profits.  It  appeared  that 
the  personalty  and  residuary  real  estate  were  not  sufficient  to  pay  the 
legacies.  Upon  objection  to  the  account  by  the  executor  of  the  testa- 
tor's wife,  that  such  rents  and  profits  of  the  residuary  real  estate 
belonged  to  the  wife,  and  should  not  have  been  charged  in  the  execu* 
tor's  account,— //cW,  that  while  the  title  to  the  residuary  estate,  and 
the  rents  and  profits  thereof,  vested  in  the  wife,  subject  to  the  power 
of  sale,  she  held  such  title  charged  with  the  legacies,  and  bound  to 
account  to  the  legatees.  That  the  executor,  having,  without  authority, 
collected  the  rents,  was  accountable  to  the  legatees  therefor,  and  hod 
properly  included  them  in  his  accounts. 

Final  accounting  of  the  executor  of  John  Boyd,  de- 
ceased. 

By  the  third  clause  of  the  will,  the  testator  made 
certain  cash  bequests,  then  by  several  succeeding  clauses 
he  gave  various  legacies.    By  the  twelfth  clause  he  gave 
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all  the  rest,  residue,  and  remainder  of  his  estate,  both 
real  and  i)er8onal,  to  his  wife,  subject  to  the  power  vested 
in  his  executors  to  sell,  the  proceeds  of  which  were 
made  expressly  subject  to  the  payment  of  the  legacies, 
if  the  personalty  shall  be  insufl5cient.  By  the  thirteenth 
clause  he  gave  discretion  to  his  executors  as  to  the  time 
of  sale  of  the  real  estate.  By  the  fourteenth  clause  he 
directed  them  to  pay  the  legacies  out  of  the  personal 
estate,  and  made  the  legacies  a  specific  charge  upon  the 
real  estate. 

The  executor  collected  and  received  the  rents  of  the 
residuary  real  estate,  realized  prior  to  the  execution  of 
the  power  of  sale,  and  charged  himself  with  such  rents 
in  his  accounts. 

The  wife  of  the  testator  survived  him,  but  died  before 
the  sale  of  the  real  estate  by  the  executors.  The  execu- 
tor of  the  widow's  will  objected  to  the  account  of  the 
executor  of  this  estate,  upon  the  ground  that  he  had  im- 
properly charged  himself  with  the  rents  received  from 
the  real  estate,  while  in  fact  they  belonged  to  decedent's 
wife,  and  therefore  to  her  estate. 

TowKsejSD&jdAJiAS,  for  executor, 

Bbutow,  Peet.  Burnbt  &  Opdtkb,  for  ofQedor, 

The  Surrogate. — It  is  claimed  by  the  executor  of 
decedent's  widow,  that  under  section  69,  2  R.  8.^  1109 
(6  ed.),  the  executors  took  no  estate,  but  simply  a  power 
of  sale,  and  until  the  exercise  of  that  power,  the  devisee, 
the  widow,  was  entitled  to  receive  and  appropriate  the 
rents  and  profits  of  the  real  estate.  That  section  pro- 
vides that  a  devise  of  land  to  executors,  &c.,  to  be  sold 
or  mortgaged,  where  the  trustees  are  not  empowered  to 
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receive  the  rents  and  profits,  vests  no  estate  in  the 
trustees,  but  the  trust  shall  be  held  as  a  power,  and  the 
lauds  descend  to  the  heirs,  or  pass  to  the  devisees,  sub- 
ject to  the  execution  of  snch  jwwer. 

In  this  case  there  is  no  pretext  that  there  is  any  devise 
to  the  trustees  under  the  authorities.  It  is  too  plain  for 
argument  that  the  executors  were  not  vested  with  the 
title,  and  that  their  authority  was  simply  a  naked  power 
to  sell ;  and  it  is  equally  clear  that  the  land  thus  devised 
vested  in  the  devisee,  the  widow,  until  the  execution  of 
that  power.  (Crittenden  v.  Pairchild,  41  iT.  F.,  289; 
Germond  v.  Jones,  2  Hi  11^  SGd ;  Allen  v.  DeWitt,  3 
li.  Y.y  276  ;  White  v,  Howard,  62  Barb,,  294  ;  Marsh  v. 
Wheeler,  2  Ed,  C7l,  156 ;  Lindenberger  v.  Matlack,  4 
Wash,  a  a,  278 ;  Penoyer  ©.  Sheldon,  4  Blaichf,,  816.) 
None  of  these  appear  to  be  cases  where  a  devise  was 
made  of  real  estate,  which  was  charged  with  the  pay- 
ment of  legacies.  It  seems  to  me  that  the  title  of  the 
devisee  vested  in  her  subject  to  this  charge.  As  it  ap- 
pears in  this  case  that  the  personal  j)roperty,  together 
with  the  residuum  of  the  estate  thus  devised,  will  not  be 
sufficient  to  pay  the  legacies,  it  would  be  an  obvious 
violation  of  the  intent  of  the  testator,  as  expressed  in  his 
will,  to  allow  the  widow,  who  received  the  real  estate 
charged  with  the  payment  of  the  legacies,  to  l)enefit  by 
the  rents  and  profits  at  the  expense  of  the  legjitees, 
because  of  the  dilatory  exercise  of  the  power  of  sale 
vested  in  the  executors. 

I  am  quite  clear  in  the  opinion  that  the  real  estate 
vested  in  the  widow  thus  charged,  subject  to  the  exercise 
of  the  power  of  sale,  and  that,  therefore,  the  executor 
had  no  authority  to  collect  the  rents  and  profits,  and 
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that  the  widow  and  devisee  had  that  right.  But  she 
took  it  subject  to  the  charge,  and  would  have  been  liable 
to  account  therefor.  As  the  executor  has,  without 
authority,  made  such  collection,  and  seeks  to  account 
therefor,  in  the  interest  of  the  legatees,  I  am  of  the 
opinion  that  he  is  accountable  therefor,  and  that  the 
insertion  of  the  same  in  his  account  is  properly  made. 

This  conclusion  renders  it  unnecessary  to  consider  the 
point  raised  by  the  counsel  for  the  executor,  that  the 
will  in  question  converted  the  real  estate  into  personalty. 
If  it  were  necessary  to  pass  on  this  question,  I  should 
hold  that,  as  the  power  of  sale  given  to  the  executors 
was  discretionary  in  respect  to  time,  and  as  there  was  a 
direct  devise  of  the  real  estate  to  the  widow,  chained  as 
aforesaid,  until  the  exercise  of  that  power  the  widow 
was  vested  with  the  title  as  realty. 

Objection  overruled. 

Ordered  accordingly. 


Nbw  York  Countt. — Hqn.  D,   C.  CALVIN,  Subbogatb. — 

September,  1879. 

Ketser  v.  Kellt. 
In  the  matter  of  the  estaie  of  James  ELelly,  deceased. 

Where,  upon  the  petition  of  a  Judgment  creditor  of  the  estate  for  leave  to 
issue  execution  and  praying  a  citation  to  account,  the  answer  of  the 
executor  alleged  the  publication  of  the  usual  notice  to  creditors  to 
present  their  claims,  the  non-presentation  of  petitioner's  claim,  and 
the  distribution  of  the  assets,  but  it  did  not  appear  that  any  account- 
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ing  had  been  had,  Held,  that  the  petitioner  was  entitled  to  a  final 

accounting  by  the  executor. 
On  a  motion  for  leave  to  issue  execution  upon  a  judgment  recovered  against 

an  executor  as  micb,  the  judgment  is  binding  upon  the  Surrogate  as  to 

ail  matters  wliich  might  have  been  pleaded  as  defenses  to  the  action. 

He  cannot  try  the  validity  of  the  judgment. 
It  seems,  that  where  an  appeal  is  taken  by  an  executor  from  a  judgment 

rendered  against  him  as  such,  and  a  stay  of  execution  is  granted,  leave 

to  issue  execution  on  the  judgment  will  be  refused  until  the  result  of 

the  appeal  is  announced. 

Motion  for  leave  to  issue  execution  against  the  estate. 
.The  facts  appear  suflSciently  in  the  opinion. 

G.  "W.  CoTTEBiLjj,  far  petttianer. 
D.  R.  Jaques, /or  ftwcwftw. 

The  Surrogate. — ^The  petition  of  Adam  Keyser, 
trustee,  &c.,  of  Adam  Klein,  deceased,  sets  forth  the 
recovery  of  a  judgment  against  Franklin  Kelly,  executor, 
&c.,  for  the  sura  of  $3,403.03,  on  January  31,  1878,  after 
a  trial  at  law  upon  the  merits.  The  prayer  was  for  an 
execution  and  a  citation  to  account.  A  citatioa  was  duly 
issued  and  served,  requiring  said  executor  to  CLppear  and 
account,  pursuant  to  sections  20  and  21,  3  H.  ^.,  125 
(6  ed.). 

The  executor  appears,  and  among  otner  things  states 
that  on  the  25th  day  of  August,  1871,  an  order  was  made 
requiring  creditors  to  appear  and  present  their  claims 
under  the  usual  advertisement,  and  that,  under  said 
advertisement,  the  petitioner  never  presented  any  claim, 
and  that  he,  as  executor,  has  distributed  the  personal 
assets  which  came  to  his  hands  ;  and  that  there  are  no 
moneys  or  assets  in  his  hands ;  and  that,  prior  thereto, 
he  had  a  settlement  with  said  trustee,  &c.,  and  paid  and 
transferred  to  him  in  full  of  his  demand,  moneys  and 
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secorities  which  he  accepted  and  receipted  for  in  full. 
He  admits  the  recovery  of  jadginent  as  set  forth  in  the 
jietition,  but  alleges  that  he  is  advised  that  he  has  good 
ground  to  appeal,  and  that  the  time  to  appeal  has  not 
begun  to  run,  by  reason  of  the  non- service  of  the  notice 
of  entry  of  such  judgment;  and  then  gives  a  statement 
of  the  assets  received,  and  payments  for  expenses  and 
debts  ;  giving,  in  general  terms,  the  amount  of  receipts, 
and  the  names  of  the  persons,  and  the  amounts  of  the 
debts  paid  bj*^  him  respectively,  showing  that  the  estate 
18  indebted  to  him. 

It  is  not  stated  in  the  answer  that  the  executor  has 
ever  rendered  his  account,  and  had  the  same  settled.  I 
am  of  the  opinion  that  the  petitioner  is  entitled  to  an 
account,  to  be  filed  under  his  citation,  according  to  the 
usual  practice,  and  that  that  contained  in  the  answer  is 
too  general  to  enable  a  contesting  party  to  file  objections, 
or  to  enable  an  auditor  to  intelligently  pass  upon  the 
correctness  of  the  account  thus  included  in  the  answer. 
I  am  of  the  opinion  that  the  executor  should  file  his 
formal  account,  and  that  the  petitioner  should  be  at  lib- 
erty to  file  objections  thereto,  and  contest  its  accuracy. 

If  the  executor  shall  be  able  to  show  that  he  has  paid 
out  all  the  moneys  which  have  come  to  his  hands  in  the 
proper  administration  of  the  estate,  then  the  motion  will 
have  to  be  denied ;  but  it  is  not  easy  to  believe  that  the 
executor  i^aid  the  other  debts  of  the  estate,  and  disre- 
garded the  claim  of  the  petitioner.  Unless  it  shall 
appear  that  he  is  taking,  in  good  faith,  measures  to 
review  the  judgment,  he  would  seem  to  be  liable  to  the 
I)etitioner  for  his  pro  rata  share  of  the  assets  of  the 
estate  applicable  to  that  judgment.    But   in  case  an 
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apjieal  shall  be  taken  and  prosecuted,  and  a  stay  of  exe- 
cution be  bad,  then  it  would  be  proper  to  refuse  this 
application  until  the  result  of  the  proposed  review  shall 
be  reached. 

I  do  not  deem  it  necessary  or  proper  to  consider  the 
statements  by  way  of  answer,  relating  to  the  alleged 
settlement  with  the  petitioner,  or  his  failure  to  present 
bis  claim.  The  prosecution  of  the  action  and  recovery 
of  judgment  presented  an  opportunity  for  the  determi- 
nation of  those  questions,  and  on  a  motion  for  leave  to 
issue  execution  it  would  be  very  improper  for  me  to 
consider  any  matters  which  are  alleged  against  the  suffi- 
ciency of  the  judgment. 

Let  an  order  be  entei-ed  directing  the  executor  to  file 
an  account  of  his  proceedings  within  ten  days  after  ser- 
vice of  a  copy  of  the  order  to  be  entered  hereon,  and 
that  the  petitioner  have  one  week  in  which  to  file  objec- 
tions thereto. 

Ordered  accordingly. 


Nbw  Yoek  County.— HON.   D.   C.   CALVIN,  SuBROGhixB.— 

November,  1879. 

Matter  of  Mairs. 
In  the  matter  of  the  estate  of  James  Maibs,  deceased. 

Where  a  collector  of  an  estate  deposited  the  funds  of  the  estate,  first  witili 
his  firm  and  thercjifter  in  his  own  name  in  bank,  HM,  that  he  should 
be  charged  witii  interest  at  the  highest  rate,  for  the  time  the  funds 
were  so  deposited.  Depositing  trust  funds  in  such  a  manner  amounts 
to  a  misappropriation  of  the  same,  and  renders  an  executor  or  ool- 
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lector  chargeable  with  the  legal  rate  of  interest,  as  though  he  had 
borrowed  the  funds  and  used  them  in  his  business. 
The  remedy  against  a  collector  in  such  a  case  is  not  limited  to  the  proceed- 
ings provided  by  chapter  71,  Loam  of  1B64. 

Motion  to  confirm  report  of  auditor  upon  the  final 
accounting  of  Edwin  R.  Livennore,  as  receiver  and  col- 
lector and  executor  of  the  estate  of  James  Mairs,  de- 
ceased. 

The  auditor  finds  that  the  collector  and  receivefr  de- 
posited the  funds  that  came  to  his  hands  as  such,  with 
a  firm  of  which  he  was  a  member,  and  that  they  re- 
mained there  some  two  or  three  months,  after  which  an 
account  was  opened  in  his  individual  name,  with  the 
Com  Exchange  Bank,  and  the  funds  were  deposited 
there ;  that  he  received  as  collector  and  receiver 
$37,066.27,  which  was  thus  deposited  and  mingled  with 
his  own  funds;  and  the  auditor  annexes  a  schedule, 
charging  him,  as  collector  and  receiver,  interest  amount- 
ing to  $2,529.57,  being  the  interest  on  various  sums 
received,  and  so  deposited  to  the  time  when  he  opened 
an  account  as  executor  with  the  Com  Exchange  Bank, 
after  receiving  letters  testamentary  herein.    . 

Bob  &  liACKLiNp  for  execuion, 
John  H.  BtBJ>,for  legatees. 

The  Surrogate. — No  exceptions  have  been  filed  to 
the  report.  Some  embarrassment  arises,  therefore,  in 
determining  precisely  what  the  question  of  contest  is, 
but,  on  the  argument,  the  only  question  of  moment  dis- 
cussed was  as  to  the  propriety  of  charging  the  executor 
with  interest,  and  it  was  understood  that  the  question 
should  be  considered  as  though  proper  exceptions  had 
11 
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been  interposed  thereto.  This  practice  is  not  to  be  com- 
mended, for  it  is  qaite  impossible  for  the  coart  to  carry 
in  mind  the  qaestions  raised  and  discussed,  without  a 
formal  statement  of  exceptions  to  the  rexx>rt.  But  as 
the  case  was  thus  argued  and  submitted,  I  proceed  to 
discuss  the  propriety  of  snch  chaise,  as  though  excep- 
tions had  been  lil^xl  r hereto  by  the  executor. 

By  chapter  71  of  the  Laws  of  1864,  section  2,  a  person 
appointed  si>ecial  administrator  is  required,  within  ten 
days  after  the  receipt  of  money,  to  deposit  the  same  in  a 
trust  company  of  the  city  of  iS^ew  York.  By  secHon  3 
it  is  provided  that,  in  case  neglect  should  occur,  the 
Bunogute  may  cite  the  special  adiainistrator,  requiring 
bim  forlhwith  to  deposit  the  same,  or  show  cause,  &c.; 
fmd  section  4  provides  for  attachment  in  case  of  non-, 
compliance,  and  section  12  requires  him  to  account  for 
fiuch  interest  as  shall  liave  been  i-eceived. 

It  is  urged,  by  counsel  for  the  executor,  that  these  are 
the  only  remedies  for  a  neglect  of  duty  under  tlits  stat- 
ute. I  cannot  concur  in  such  a  proposition.  When  a 
public  officer  shall  neglect  his  duty  under  a  peremptory 
statute,  I  am  entirely  clear  that  he  may  be  made  liable 
for  any  loss  which  occurs  to  the  estate  by  I'eason  of  snch 
neglect.  The  collector  and  i-eceiver,  in  this  case,  cannot 
be  held  to  have  acted  in  good  faith,  and  in  supposed 
substantial  compliance  with  the  statute  in  question,  for, 
in  the  first  place,  he  deix)sited  the  money  to  the  credit 
of  his  firm,  thereby  subjecting  it  to  the  business  risks  of 
that  firm  ;  and  when  he  deposited  in  bank  he  deposited 
it,  not  to  his  credit  as  sjjecial  administrator  and  receiver 
of  this  estate,  but  to  his  credit  individually,  thus  sub- 
jecting it  to  the  risks  of  his  personal  business.    In  Shut 
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tleworth  v.  Winter  (65  N.  F.,  624),  per  curiam^  it  was 
held  that  an  execntor  or  administratpr  was  not  chargea- 
ble with  interest,  unless  it  appeared  that  he  had  nsed 
the  money  which  had  been  received.  In  King  v.  Talbot 
(40  N,  T.J  96),  it  was  held  that  the  failure  of  trustees  to 
place  the  trust  funds  in  proper  trust  securities  made  the 
trustees  chargeable  when  so  invested  at  six  per  cent., 
with  annual  rests.  At  page  95,  Mr.  Justice  Woodruff 
says:  *' Where  the  failure  of  a  trustee  in  his  duty  is 
willful,  or  characterized  by  bad  faith,  the  highest  rate  of 
iiiterest  should  be  imposed.  But  where  good  faith  and 
mistake  concur,  the  rate  of  interest  rests  in  discretion 
that  i)erm]t9  the  consideration  of  all  the  circumstances 
which  show  that  substantial  justice  can  be  done  to  the 
cestui  que  trust  by  allowing  a  less  rate."  In  Hasler  v. 
Hasler  (1  Bradf.^  248),  Judge  Bradford  held  that  where 
an  administrator  held  funds  of  the  estate  in  cash  over 
eighteen  months,  and  did  not  show  that  the  monej'^  was 
kept  in  bank,  or  otherwise  ready  to  be  paid  over,  and 
did  not  explain  the  causes  of  delay,  he  should  be  charge- 
able with  interest,  on  the  presumption  of  use  of  the 
funds. 

If,  in  this  case,  the  collector  and  receiver  had  so  depos- 
ited the  funds  as  not  to  endanger  them,  I  should  feel  dis- 
posed, notwithstanding  the  plain  terms  of  the  statute,  to 
charge  him  with  Jess  than  the  actual  rate  of  interest,  per- 
haps at  six  i)er  cent.,  as  in  the  case  of  King  v.  Talbot. 
But  in  this  case  the  collector,  when  he  commingled  the 
funds  with  those  of  his  firm,  and  afterwards  deposited 
them  to  his  own  credit,  rendered  them  liable  to  seizure 
iiX>on  attachment  against  his  firm,  or  himself  individually. 
When  trasc  funds  are  thus  jeoparded,  I  entertain  no  doubt 
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that  it  amooQts  to  a  misappropriation,  and  that  the  ex- 
ecutor and  collector  ahonld  be  ch^i^ged  the  nsnal  rate  of 
interest,  as  though  he  had  borrowed  the  funds  of  the 
estate,  and  used  them  in  his  business. 

This  may  be  regarded  as  a  harsh  rule  as  against  the 
collector  and  executor  in  this  case,  because  the  funds 
were  not  lost,  and  it  does  not  appear  that  he  could  have 
invested  them :  but  he  should  have  deposited  them  in  a 
trust  company,  where  he  wofkld  have  received  the  usual 
current  rate  of  interest  psdA  by  such  institations.    To  ap- 
prove of  a  clear  violation  of  duty  imposed  by  law  in  this 
case,  would  be  fraught  with  very  great  danger  and  loss 
to  estates ;  for  if  a  responsible  coUectcr,  as  in  this  case, 
shall  be  justified  in  thus  violating  the  law  and  jeoi)ard- 
ing  trust  funds,  then  other  trustees  would  be  justified  in 
the  use  of  trust  funds  in  their  own  business,  subject  to 
all  its  fluctuations,  provided  such  funds  shall  not  be 
actually  lost,  and  the  trustee  shall  swear  that  he  acted 
in  good  faith  in  thus  violating  a  plain  statute  and  a  well 
defined  obligation.     Sach  a  doctrine  would  be  repugnant 
to  every  sense  of  justice,  and  I  deem  it  my  duty,  on  the 
first  occasion,  to  hold  the  trustee  to  a  rigid  accountability 
not  only  in  the  interest  of  the  beneficiaries  under  the 
decedent's  will,  but  as  a  warning  against  the  too  frequent 
disregard  of    the  well-defined  obligations  of  trustees. 
The  report  of  the  auditor  should  be  ooniirmed. 

Ordered  accordingly. 
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New  York  CoiriffTT.— HON,  D.  C.  CALVIN,  Subboga.tb,— 

November,  18V9. 

Walsh  t.  Walsh. 

In  the  matter  of  the  probate  of  the  will  of  Patrick 

Walsh,  deceased. 

Wiiere  the  testimony  of  the  witnes^  to  a  will  fails  to  prove  any  request 
by  tiie  testator  10  the  witnesses  to  sign  as  such,  but  the  attestation  clause 
contains  a  recital  of  such  request,  such  recital  supplies  the  defect, 
especially  where  the  will  was  executed  in  the  presence  of  an  attorney, 
who  signed  as  one  of  the  witnesses,  but  was  not  colled,  being  deceased. 

Objection  to  the  probate  of  the  will  of  Patrick 
Walsh. 

The  will  proponnded  was  dated  26th  November,  1878, 
witnessed  by  James  J.  Butler  and  John  J.  Fagan.  The 
latter  was  an  attorney,  who  died  previons  to  the  tes- 
tator. 

The  facts  appear  sufficiently  in  the  opinion. 

JoHH  Ceook,  for  propanenL 
CuLTEB  &  WBiaHT,  for  anUettatii, 

The  Surrooatb. — A  careful  review  of  the  testimony 
given  in  behalf  of  the  proponent  will  show  that  the 
witness,  Butler,  swore  that  Coleman  requested  him  to 
attend  to  witness  decedent's  will ;  that  he  went  into  a 
room  back  of  Coleman's  store,  where  Coleman,  Fagan, 
the  attorney,  and  decedent  were,  when  decedent  signed 
the  paper  pmpounded,  and  thereupon  witness  and 
Fagan  signed  as  witnesses  ;  that  Fagan  asked  decedent 
some  questions  about  the  will,  but  witness  cotdd  not 
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remember  what  they  were ;  that  he  had  no  conversation 
with  decedent,  bnt  Coleman  and  decedent  were  speaking 
about  the  will,  and  that  he  thought  Coleman  told  him 
after  he  entered  the  room  that  he  was  there  to  sign  the 
will.  This  is  the  sabstance  of  the  testimony  of  Butler, 
and  he  fails  to  prove  that  decedent,  at  the  time  of  execu- 
ting' the  instrument,  published  it  as  his  will,  that  he 
requested  the  witnesses  to  subscribe  as  such.  It  is  clear 
that  on  such  testimony  the  will  should  not  be  admitted 
to  probate,  unless  the  defects  are  supplied  by  other  testi- 
mony, or  are  cured  by  the  attesting  clause.  The  witness 
Coleman,  who  appears  to  have  acted  for  the  decedent, 
testifies  substantially,  that  decedent  requested  him  to 
get  some  one  to  draw  his  will ;  that  he  suggested  Mr. 
Fagan,  and  procured  him,  who  drew  it  and  read  it  to 
decedent ;  that  decedent  asked  witness,  who  would  be 
witnesses ;  that  he,  Coleman,  suggested  Butler ;  that 
decedent  assented,  and  that  witness  requested  Butler  to 
attend  for  that  purpose,  and  that  when  the  parties  had 
assembled  in  the  back  room,  Mr.  Pagan  placed  a  ^3,^.21 
on  the  table,  and  asked  decedent  to  sign  it,  whereupon 
decedent  did  so,  and  Fagan  put  to  him  the  regular  ques- 
tions, but  witness  could  not  remember  the  exact  words ; 
the  substance  was  :  '^  Do  you  declare  this  to  be  your  List 
will  and  testament,"  and  decedent  answered:  ''I  do," 
and  that  the  witnesses  signed ;  that  to  the  best  of  his 
knowledge,  Fagan  asked  Butler,  in  the  presence  of  the 
parties,  if  he  would  witness  the  wiU ;  that  Fagan  got  the 
terms  of  the  will  from  decedent ;  that  after  Fagan  had 
drawn  it,  and  read  it  to  decedent,  in  witness's  presence, 
decedent  requested  a  change  of  the  legacy  given  to  bis 
wife  from  $1,000  to  $1,000,  and  desirei^  F^an  to  be  pai- 
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ticular  to  have  the  legacy  in  behalf  of  his  wife^s  niece 
stated  to  be  in  full  of  wages. 

This  proof,  added  to  that  of  the  subscribing  witness, 
Butler,  fails  to  prove  any  request  on  the  part  of  the 
dec-edent  to  the  witnesses  to  subscribe  as  such.  The  will 
must  be  rejected,  unless  the  attestation  clause,  signed  by 
the  subscribing  witnesses,  supplies  the  defect. 

It  appeal's  that  Mr.  Fagan,  who  drew  the  will,  was  a 
lawyer,  although  there  is  not  any  positive  evidence  that 
the  instrument  is  in  his  handwriting,  it  also  appears 
that  he  was  present,  attending  to  its  execution.  Tae 
attestation  clause  is  in  due  form,  and  recites  the  facts 
requisite  to  a  due  exeratiun  of  the  instrument  pro- 
pounded. The  will  was  drawn  by  Mr.  Fagan,  doubtless, 
especially  as  it  appears  that  he  w^as  an  attorney.  It 
may  be  safely  assumed  that  he  understood,  at  the  time, 
what  the  requisites  to  the  proper  execution  of  the  in- 
strument, as  a  last  will  and  testament,  were,  and  as  the 
testimony  aln^ady  in  does  not  contradict  any  of  the 
recitals  in  the  attestation  clruise,  but,  so  far  as  it  goes,  is 
corroborative  thereof,  and  there  is  a  failure  of  memory 
as  to  the  rest,  I  am  of  opinion  that,  under  the  authori- 
ties, the  attestation  clause  thus  subscribed  su[)plios  the 
defect,  and  entitles  the  will  to  probate.  In  Peebles  r. 
Case  (2  Brad/.y  220),  it  was  held,  that  if  the  subscribing 
witnesses  shall  have  lost  all  recollection  of  the  execution 
of  the  will,  the  court,  if  satisfied  from  other  evidence 
that  they  did  in  fact  witness  it,  may  admit  it  to  probate, 
the  performance  of  the  usual*  formalities  being  inferred 
from  the  recitals  of  the  testamentary  clause.  But  in  the 
ease  under  consideration  all  the  material  facts  appear  to 
be  substantially  proved,  except  the  request  of  the  tes* 
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tator  to  the  sobscribing  witnesses.  That  request  is  re- 
cited by  the  testatum  clause,  and  is  subscribed  by  the 
attorney,  who  doubtless  understood  what  was  necessary 
to  the  proper  execution  of  the  instrament,  and  the  full 
significance  of  his  signature  to  an  attestation  clanse, 
reciting  that  the  requisites  stated  had  occurred.  In  the 
Matter  of  the  will  of  Kellum  (62  IT.  T.,  617),  at  page  519 
Chief  Justice  CnuBCHsays:  ''If  the  attestation  clause 
is  fall,  and  the  signatures  genuine,  and  the  circum- 
stances corroborative  of  due  execution,  and  no  evidence 
disproving  the  compliance  in  any  particular,  the  pre- 
snmption  may  be  lawfully  indulged  that  all  provisions 
of  the  statute  were  complied  with,  although  the  wit- 
nesses are  unable  to  recollect  the  execution,  or  what  took 
place  at  the  time."  In  that  case  the  subscribing  witnesses 
failed  to  prove  anything  more  than  the  genuineness  of 
their  signatures,  and  some  eleven  years  had  elapsed 
since  the  execution ;  it  also  appeared  that  an  experienced 
attorney  had  drawn  the  will,  and  attended  to  its  execu- 
tion, and  from  his  habit  he  testified  to  the  truth  of  the 
matters  stated  in  the  attestation  clause,  he  remembering 
the  fact  that  he  drew  the  will  at  the  request  of  decedent. 
In  Lawrence  v.  Norton  (45  Barb.,  448),  a  will  was  held 
sufficiently  proved  which  was  in  the  handwriting  of  the 
testator,  and  contained  a  testatum  clause,  declaring  that 
all  the  statutory  requisites  as  to  execution  were  complied 
with.  Two  of  the  subscribing  witnesses  were  dead,  and 
the  third  recollected  nothing  as  to  the  execution,  and 
could  only  prove  his  own  handwriting.  The  handwriting 
of  the  decedent  and  the  subscribing  witnesses,  and  the 
signature  of  the  testator,  were  proved. 
In  the  Trustees  of  Auburn  Seminary  v.  Calhoun  (S6 
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If.  n,  422),  it  was  held,  that  the  purpose  of  requiring  a 
declaration  of  the  testator,  that  the  instrument  is  his 
will,  is  to  make  it  certain  that  he  is  not  induced  to  exe- 
cute a  will  under  the  suspicion  that  it  is  some  other  kind 
of  instrument ;  and  the  fact  that  he  knew  it  to  be  a  will, 
may,  therefore,  be  established  against  the  testimony  of 
all  the  subscribing  witnesses. 

This  case  certainly  goes  far,  as  it  seems  to  me,  to  nullify 
the  positive  provisions  of  our  statute  (3  if.  S.  [6  ed.],  63, 
§  38,  subd.  3),  providing  that  the  testator,  at  the  time 
of  subscribing  or  acknowledging  his  signature,  shall 
declare  the  instrument  so  subscribed  to  be  his  last  will 
and  testament.  This  declaration  may  undoubtedly  be 
made  by  an  audible  reading  of  the  will  in  the  presence 
of  the  witnesses,  or  a  like  reading  by  a  third  person  in 
behalf  of  the  testator ;  but  it  seems  to  me,  that  while  an 
inaudible  reading  of  the  instrument  by  the  decedent 
would  be  sufficient  evidence  that  he  knew  the  instru- 
ment to  bf^  his  will,  it  cannot  be  said  to  be  a  declaration 
of  that  xact  to  the  subscribing  witnesses.  This  criticism 
is  not  necessary,  however,  for  the  decision  of  this  case. 
The  declaration  that  it  was  his  will  is  proved  both 
by  Coleman  and  the  attestation  clause ;  and  that  certain 
inquiries  were  made  by  the  attorney  of  the  decedent,  at 
the  time  of  signing,  is  proved  by  the  subscribing  witness, 
Butler,  and  satisfactorily  established  by  the  attestation 
clause,  signed  by  an  attorney  as  a  Subscribing  witness. 
Moreover,  the  clause,  reciting  the  dec^ent's  request  to 
the  witnesses,  is  aided  by  proof  that  tiie  decedent  knew 
of  the  necessity  of  subscribins^  witnesses;  that  Butler 
attended  as  such,  and  they  subscribed  in  his  presence. 

I  am  of  the  opinion  that  the  proof  of  execution  is  suffl*. 
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cient,  and  that  the  coalestacts  shoald  be  pat  to  their 
proof. 

Ordered  accordinglj. 


Nkw  York  Cocntt.— HON.  D.  C.   CALVIN,  Sukbogatb.— 

Decern  ber,  1879. 

Stubbs  V.  Stubbs. 

In  the  matter  of  the  estate  of  Samuel  M    Stubbs, 

deceased. 

The  bequest  of  the  interest  of  a  {viitlcular  8um  will  not  be  construed  as 
givins:  an  annuity,  thoutrh  payable  annuaDy,  but  is  simpfy  the  gift  of 
the  income  or  interest  of  the  tunount. 
In  tbc  case  of  a  gift  of  (he  iiicoinc  of  a  fund,  taxes  irapo<«cd  thereon  and  the 
expenses  of  the  trust  must  be  ])aid  out  of  the  income;  but  in  tho  case 
of  an  annuity,  no  deduction  can  be  made,  but  all  taxes  and  expenses 
must  be  paid  out  of  the  estate. 
It  Be^'ma  that  where  the  testator  disposed  of  the  residue  of  his  estate  without 
providing  for  the  |):iymcut  of  taxes,  the  bequest  will  be  construed  to  bo 
rather  a  gift  of  the  i:KV)mc.  tlian  an  annuity. 
Where  the  testator  beqiK\ithed  |I10,00J  to  liis  wife  in  lieu  of  dower,  to  be 
invested  in  bond  and  mortgage,  ''she  to  receive  the  interest  of  the  some 
for  tlie  term  of  ber  natural  life,'*  and  tlien  disiwaed  of  tbc  residue  of  bis 
estate,  IfekJ,  that  tlie  l)eqne>t  to  tlic  widow  was  a  gift  of  the  income, 
ami  was  subject  to  deduct  inns  for  taxes  and  conmiissions. 
An  executor,  having  funcls  in  his  hands  for  that  purpose,  who  fails  to  pay 
taxes  when  due,  cannot  claim  the  interest  or  penalty  imposed  because 
of  his  failure  to  pay  the  taxes  wlien  due. 
Where  a  test:itor  bequeathe  to  his  wife  a  sum  of  money,  to  be  put  on  bond 
and  mortgage,  she  to  receive  the  interest  during  life,  witli  a  bequest 
over  upon  her  death,  and  the  executors  invest  the  fund  in  ljou<l  and 
mortgage,  Ucld^  that  the  legacy  vested  in  th'?  wite  as  trustee,  aiul  that 
she  was  entitled  to  the  possession  of  the  bond  and  mortgage,  but  that 
in  view  of  her  age  (sixty-nine  years)  the  decree  should  empower  h«.T  to 
collect  the  interest,  but  not  the  principal,  except  on  appH Jitiioii  lo  the 
court 
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Motion  by  the  widow  of  the  testator  for  an  accounting 
by  the  executors,  and  for  payment  to  her  of  $300  and  in- 
terest from  January  6,  1879,  and  $300  and  interest  from 
July  6,  1879. 

The  petition  set  forth  that  decedent  died  June  20, 1876, 
leaving  a  wiU,  and  appointing  John  S.  Stubbs  and  Rich- 
ard S.  Jones,  executors ;  that  the  same  was  duly  pro- 
bated and  the  executors  qualified  June  24,  1875  ;  that  by 
the  w^ill  the  testator  bequeathed  unto  his  wife,  the  peti- 
tioner, for  and  during  her  natural  life,  in  lieu  of  a  dower, 
$10,000,  to  be  put  on  bond  and  mortgage,  she  to  receive  the 
interest  for  her  life,  and  at  her  decease  the  said  810,000  to  be 
divided  ''among  other  persons  named."     That  peii tinner 
was  sixty-two  years  old  at  her  husbc^nd's  death,  and  that, 
relying  upon  the  income  aforesaid  and  the  fact  that  the  ex- 
ecutors paid  her  semi-annually  since  her  husband^ s  death 
the  gross  income  of  $10,000,  without  deduction  for  taxes 
or  commissions,  she  accepted  the  same  under  the  provis- 
ions of  the  will ;  that  she  received  from  the  executors, 
during  1875  and  1876,  $700  per  annum  ;  during  1877  and 
1878,  $600  per  annum,  being  the  full  interest  received  by 
the  executors  thereon  ;  that  about  the  6th  of  January, 
1870,  there  was  due  interest  on  the  sum  which  had  been 
invested  on  bond  and  mortgage,  $300,  the  payment  of 
which  she  demanded;  on  the  6th  of  July,  1879,  $300 
more  became  due,  which  they  had  received,  but  not  paid 
to  her,  and  that  they  have  $600  belonging  to  her  whicli 
they  neglect  and  refuse  to  pay  over ;  and  the  reason  they 
have  given  therefor  is,  that  they  have  paid  a  city  tax 
which  absorbed  the  same;  that  she  has  applied  to  the 
tax  commissioners  of  the  city,  and  made  searches,  and 
aho  denies  that  such  money  has  been  thus  paid ;  that  it 
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appeared  that  in  1878  and  1879,  the  executors,  not  as  trus- 
tees, were  assessed  $34,000,  and  April  29,  1879,  they  had 
the  valuation  reduced  to  $10,000,  and  that  no  portion  of  the 
taxation  has  been  paid ;  that  no  final  accounting  has  been 
had  in  this  estate,  and  that  it  consists  of  a  large  amount 
of  personal  property,  over  and  above  the  $10,000  set  apart 
for  her  annuity  ;  that  she  is  poor  and  in  need,  and  if  slie 
had  been  charged  the  taxes  at  first  by  the  exec- 
utors,  she  would  have  elected  to  take  dower  instead  of 
the  provisions  of  the  will,  but  having  received  the  gross 
income  from  the  $10,000,  and  relying  thereupon  she  did 
not  interi)ose  her  claim  for  dower. 

The  executor,  Stubbs,  by  way  of  answer,  sets  forth  the 
clause  of  the  will  by  which  the  residue  of  testator's 
property,  over  and  above  the  $10,000  legacy  to  his  wife 
for  life,  was  divided  among  certain  legatees  therein 
named ;  that  the  residuary  estate  had  been  divided 
among  the  residuary  legatees.  That  the  $10,000  have 
been  invested  on  bond  and  mortgage,  under  the  pro- 
visions of  the  will ;  that  the  executors  have  been  assessed 
for  i^ersonal  taxes  for  1876,  $13,200,  which  included  the 
legacy  of  $10,000,  for  the  benefit  of  the  widow,  and  have 
paid  the  taxes,  amounting  to  $470.15,  March  10,  1879. 
The  executors  claimed  that  the  taxation  on  $10,000 
should  be  deducted  from  the  income  thereon,  and  the 
remainder  should  only  be  j^aid  to  the  widow^  which  they 
are  willing  to  do. 

The  petitioner's  attorney  made  a  supplementary  affi- 
davit, that  since  the  proceedings  were  initiated,  he  had 
several  interviews  with  the  executors'  counsel,  who 
admitted  that  the  taxes  claimed  to  have  been  paid  by 
tJie  executors  since  the  death  of  decedent  was  for  the 
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year  1876,  as  follows :  Tax  on  the  whole  estate  (except 
as  claimed  in  the  letter  annexed),  ander  the  head  of 
invested  in  a  mercantile  honse,  $369.60;  accamalation 
of  interest  and  costs  for  three  years'  delay  of  executors 
(tax  not  being  paid  till  1879),  $100.65,  equal  to  $470.15 ; 
and  that  no  other  tax  for  this  or  any  other  year  has  been 
claimed,  and  that  for  the  year  1876  petitioner's  whole 
interest  was  paid  to  her. 

The  executor  also  filed  a  supplementary  affidavit,  to 
the  effect  that  he  was  examined  by  the  attorney  for  the 
commissioners  of  personal  taxes,  and  he  explained  to 
him  that  there  was  the  sum  of  $10,000,  invested  on  bend 
and  mortgage,  for  the  benefit  of  the  petitioner,  also 
$3,200  in  savings  bank,  and  $13,000  invested  in  a  mer- 
cantile house,  and  $1,800  .in  government  bonds,  making 
$28,000,  and  that  said  attorney  held  that  the  $10,000 
bond  and  mortgage,  and  the  $3,200  in  savings  bank  were 
the  only  sums  liable  for  taxes,  the  government  bonds 
being  exempt,  and  the  money  in  the  mercantile  house 
paying  taxes  through  the  firm,  and  the  taxation  was 
accordingly  levied  upon  $13,200. 

Edwaud  C.  "RxFUiY.forpetitianer. 
DA.TID  TiiORSTON,  for  executors. 

The  Surrogate. — The  terms  of  the  will  would  seem 
to  vest  the  $10,000  in  the  widow  in  trast ;  for  it  is  not 
given  to  the  executors  in  trust,  and  it  is  probable  that 
an  assessment  as  against  the  executors  could  not  have 
been  enforced,  except  for  the  fact  that  the  executors  did 
assume  to  control  the  principal  sum  to  invest  it,  to 
collect  the  interest,  and  pay  the  sam6  to  the  beneficiary, 
all  apparently  with  her  concurrence.    But  I  am  entirely 
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clear  in  the  opinion  that  the  widow  can,  at  most,  be 
charged  with  the  amoant  levied  upon  the  $10,000,  and 
that  any  penalty  or  interest  resulting  from  the  non- 
payment of  the  taxes  when  due  should  not  be  charged 
to  her,  for  the  reason  that  she  was  not  guilty  of  any 
neglect,  but  the  executors,  having  funds  in  their  hands 
sufficient  to  i)ay,  were  guilty  of  such  neglect. 

The  question  involved  in  this  case  is  whether  the 
$10,000,  set  apart  for  the  widow,  are  liable  to  the  pay- 
ment of  a  proportionate  part  of  the  taxes,  or  whether  the 
tax  is  chargeable  upon  the  body  of  the  estate.  This 
point  seems  to  be  fully  considered  and  decided  in  Whitson 
V,  Whitson  (53  i\r.  F.,  479).  In  that  case  the  testator  be- 
queathed to  his  wife  the  use  for  life  of  $10,000,  directing 
his  executors  to  pay  lawful  interest  thereon  semi-annu- 
ally to  her  from  the  date  of  his  death,  and  after  his 
decease  the  principal  to  go  to  her  heirs  had  by  him,  and 
without  such  heirs  to  his  son  Oliver,  and  then  disposed 
o!  the  residue.  The  executors  paid  taxes  upon  the  prin- 
cipal sum  out  of  the  interest  received  by  them,  and  the 
balance  to  the  widow,  and  on  the  final  accounting,  she 
claimed  the  whole  interest,  without  deduction  for  com- 
missions, &c.  The  Surrogate  sustained  the  claim.  It 
would  seem  that  the  general  term  affirmed  the  decree  of 
the  Surrogate,  for  the  appellants  were  the  executors. 
Judgment  of  the  Supreme  Court  affirming  the  decree 
was  reversed,  and  the  appellants  were  allowed  the  amount 
of  taxes,  and  their  commissions  on  $10,000.  Judge 
Grover,  at  page  481,  at  the  commencement  of  his  opin- 
ion, says:  "The  question  in  this  case  is  whether  the 
bequest  to  •  the  respondent  was  the  use  and  income  of 
$10,000  during  her  life,  or  an  annuity  of  $700,  payable 
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semi-annually,  for  the  same  period.  If  the  former,  the 
taxes  upon  the  fund  and  expenses  of  the  trust  must  be 
paid  out  of  the  income."  (Citing  several  authorities.) 
*'If  the  latter,  it  is  equally  clear  that  that  sum  must  be 
paid  to  her  from  the  estate,  without  any  deduction  on 
account  of  taxes  imposed  upon  the  fund  producing  the 
annuity,  but  these  must  be  paid  out  of  the  estate."  He 
leaches  the  conclusion  that  the  language  of  the  will  did 
not  give  an  annuity,  and  cites  2  Herff.  an  WillSj  453,  to 
the  effect  that  it  is  settled  in  the  American  courts,  as  a 
general  thing,  that  a  bequest  of  the  interest  of  a  particu- 
lar sum  will  not  be  construed  as  giving  an  annuity, 
though  payable  annually,  but  is  simply  a  gift  of  the 
income  or  interest  of  the  amount.  The  language  in  the 
present  case  is  "to  receive  the  interest  of  the  same  for 
the  term  of  her  natural  life,"  and  comes  within  the  lan- 
guage of  Redfield,  cited  by  the  learned  judge  in  the 
case  above  referred  to.  Judge  Grover  also  argues  that 
in  that  case  the  construction  is  confirmed  by  the  fact 
that  the  decedent  disposed  of  all  of  the  residue  of  the 
estate,  so  that  there  was  no  fund  out  of  which  to  jpay  the 
taxes,  which  is  inconsistent  with  the  intention  of  the  tes- 
tator to  devote  any  part  of  said  residue  to  the  payment 
of  such  taxes.  In  this  case  the  testator  also  disjwsed  of 
the  entire  residuum.  I  am  entirely  clear  that  the  inter- 
est given  to  the  widow  was  such  an  interest  as  should  be 
realized  after  the  payment  of  the  ne<5essary  taxes  and  com- 
missions. The  taxes  should,  however,  have  been  X)aid  by 
the  executors  when  due,  they  having  a  fund  in  their  hands 
for  that  purpose.  None  of  the  interest  or  penalty,  there- 
fore, is  chargeable  ui)on  the  $10,000,  and  only-such  pro- 
X)ortionate  share  of  the  taxes  is  chargeable  upon  the 
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§10,000  as  bears  the  same  ratio  to  $369.60,  the  whole  tax 
levied,  that  $10,000  does  to  13,200,  the  whole  yalaation. 

Ordered  accordingly. 


Subsequently  a  motion  was  made  by  the  widow  for 
the  assignment  to  her  by  the  execntoi^  of  the  bond  and 
mortgage.  The  facts  were  substantially  the  same  as  in 
the  preceding  application.  It  appeared,  however,  that 
the  widow  was  sixty  nine  years  old. 

The  Surrogate. — In  Spear  v.  Tinkham  (2  Barb.  Ch.^ 
211),  at  page  215  the  Chancellor  says:  *^  Where  specific 
articles,  not  necessarily  consumed  in  using,  are  be- 
queathed to  a  legatee  for  life,  with  a  limitation  over, 
without  any  direction  to  the  executor  to  hold  them  in 
trust  for  the  remainderman,  the  executor  is  authorized 
to  deliver  the  same  to  the  person  entitled  to  a  life  estate 
therein;  taking  from  such  person  an  inventory  and 
receipt,  stating  that  such  articles  belong  to  the  first  taker 
for  life,  and  that  afterwards  they  are  to  be  delivered  to 
the  legatee,  who  is  entitled  to  them  in  remainder." 
Story,  in  his  Equity  Jurisprudence,  section  976,  says : 
*^  The  general  rule  is  that  wherever  a  trust  exists,  either 
by  declaration  of  the  party,  or  by  intendment,  or  by, 
implication  of  law,  and  the  party  creating  the  trust  has 
not  appointed  any  executor  to  execute  it,  equity  will 
follow  the  legal  estate,  and  decree  the  person  in  which.  it> 
is  to  vest  to  execute  the  trust."  In  this  case  there  is  no 
vesting  of  the  legacy  in  question  in  the  executors,  but  it 
is  given  by  the  will  to  the  widow,  and  was  evidently  so 
intended,  the  testator  trusting  to  her  to  deliver  over  the 


NEW  YORK,  DECEMBER,  18t9.  17? 

STIIBII8«.  8TUBB8. 

I 

property  nnimpaired  at  her  decease  to  the  remainder- 
man. 

The  English  rule  in  chancery,  as  stated  in  2  Williams 
an  Executors^  1198  (marginal  paging)  is,  that  the  old 
chancery  practice  required  the  tenant  for  life  to  give 
security  for  the  protection  of  the  remainderman,  but 
this  is  no  longer  required,  unless  a  case  of  danger  is 
shown.  (See  Tiffany  &  Billiard  on  Trusts^  619 ;  Perry  on 
Trusts^  §  541 ;  Langworthy  v.  Chad  wick,  13  Conn.^  42.), 

In  Taggard  v.  Piper  (118  Mass.  31C)  it  was  held  that  a 
legacy  given  generally,  accompanied  by  a  bequest  over, 
in  case  the  legatee  should  die  without  issue,  should  be 
jmid  to  the  legatee  without  security,  if  there  be  no  sug- 
gestion that  lie  will  waste,  secrete,  or  remove  the  i>rop- 
erty  ;  implying  the  authority  of  the  remaindermen  to 
demand  security,  on  showing  that  the  estate  is  in  danger 
of  being  secreted,  &c. 

In  this  case  there  seems  to  be  little,  if  any,  suggestion 
of  danger  to  the  remaindermen,  except  such  as  is  antici- 
pated by  reason  of  the  advanced  age  of  the  tenant  for 
life.  lam  inclined  to  the  opinion  that  it  will  be  both  safe 
and  just  to  direct  the  assignment  of  the  bond  and  mort- 
gage to  her,  for  the  purpose  of  collecting  and  using  the 
income,  without  power  to  collect  the  princii)al,  except. 
on  application  to  this  court. 

Ordered  accordingly. 

12 
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NkwYoek  Cotott.— HON.  D.  C.  CALVIN,  Stobogatb.— 

December,  1879. 

Mattsb  op  Pbescott. 

In  the  matter  of  the  probate  of  the  will  of  iosis  Pbes- 
cott, deceased. 

Where  the  testator,  after  the  excealioQ  of  his  will,  makes  erasures  and 
interlineations  therein,  without  intending  to  revoke,  and  without  re- 
executing  the  same,  the  will  will  he  admitted  to  probate  as  originallj 
executed. 

Xhe  cancellation,  obliteration  or  destnictioo  of  a  will  with  intent  to  revoke 
the  same  declared  by  the  statute  to  constitute  a  revocation  of  the  same 
<3  ff.J^.,Q^  [0  ed.],  §  40)^  refers  to  the  whole  wiU  and  not  to  a  particular 
provision  thereof. 

/i.vvhiCATio'Sf  for  the  probate  of  a  will. 
The  facts  appear  sufficiently  in  the  opinion. 

A.  C.  W^WB,  for  prapoTieni. 

The  Surbooate, — ^The  instrument  in  question  bears 
evidence  of  having  been  changed,  and  it  appears  by  the 
testimony  of  one  of  the  subscribing  witnesses  who  drew 
the  will  that  the  changes  have  been  made  since  its  ex- 
ecution. They  were  doubtless  made  by  the  testator,  as 
over  the  respective  changes  he  has  written  his  initials  in 
his  own  handwriting.  In  the  tenth  line  he  has  erased 
and  substantially  obliterated  the  name  "Nannie,"  and 
on  the  sixth  line  of  the  second  page  he  has  stricken  oat 
the  same  name  "Nannie,"  and  on  the  next  line  the 
name  "  Presco tt,"  and  in  the  ninth  line  he  has  erased 
the  word  "four"  and  above  it  written  "three," 

The  evidence  as  to  these  changes  and  the  original  text  of 
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the  will  is  clearly  and  satisfactorily  proved.  By  section 
40,  3  -B.  S.J  63  (6  ed.),  it  is  provided  that  no  will  shall  be 
revoked  or  altered,  except  by  some  other  instrument  in 
writing  declaring  such  revocation  or  alteration,  executed 
^vith  the  same  formalities  as  the  will,  or  unless  such  will 
be  burned,  torn,  canceled,  obliterated  or  destroyed  with 
the  intent  of  revoking  the  same.  It  will  be  observed 
that  the  burning,  tearing,  canceling,  obliterating  or 
destroying  mentioned  in  the  statute  refers  to  the  whole 
will,  and  not  to  a  particular  provision  thereof.  Inas- 
much as  there  is  no  proof  in  this  case  of  a  re-execution  of 
the  instrument  after  the  erasures  and  alterations,  it  is 
clear  that  the  instrument  cannot  be  admitted  as  a  will 
in  its  present  form.  It  is  equally  clear  that  the  will  as 
originally  drawn  was  not  intended  to  be  revoked,  but 
only  changed  in  the  particulars  mentioned.  Since  this 
was  not  attempted  to  be  done  under  the  statute,  with  the 
same  formalities  as  were  observed  in  the  execution  of  the 
will,  therefore  it  becomes  the  duty  of  the  Surrogate  to 
admit  the  will  as  it  was  originally  executed.  (Macpher- 
son  V.  Clark,  3  Bradf.,  92.)  The  vrill  in  question  should 
therefore  be  admitted  to  probate  and  recorded  as  it  was 
executed  by  the  decedent. 

Ordered  accordingly. 
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New  York  Cou»tt.— HON.  D.  O.  CALVIN,  Surbooate.— 

J;iBuary^  1880. 

Whitney  v.  Phosenix. 

In  the  Toatter  qf  the  tBtaU  of  Stephen  Whitnet,  de- 

ceased.' 

Where  exocatore,  who  are  also  testamentary  tnistees,  pending  their  ac- 
counting as  executors  in  the  Surrogate's  court,  have  begun  an  action 
in  the  Supreme  Court  for  an  accounting  as  trustees,  they  will  not  be 
compelled  to  include,  in  their  accounting  in  the  Surrogate's  court,  their 
prococdingH  ns  such  tnisteea. 

H  $eem$,  that  executors  who  arc  charged  with  trust  duties  should,  when 
finally  accounting  ns  executors,  include  all  their  proceedings  in  the 
administnition  of  the  estate,  in  whatever  capacity  they  have  assumed 
to  act. 

It  teemg,  XhvX  it  is  improper  for  testamentary  trustees  to  begin  an  action  m 
the  Supreme  Court  for  an  accounting,  pending  their  accounting  aa 
executors  in  the  Surrogate's  court 

Where  the  will  authorizes  the  executors  and  trustees  to  appoint  commis- 
sioners to  partition  the  residuary  estate,  who  shall  convey  the  shares 
of  the  beneficiaries  in  severalty  to  the  trustees^  and  such  partition  is 
had,  no  title  to  the  property  vests  in  tbc  commissioners,  and  the  cscc- 
utors  take  dii-ectl}'  under  tbc  will,  and  not  by  virtue  of  the  convey- 
ance from  the  eommi.ssioncTs. 

Executors  have  no  auth(»rity  to  appropriate  the  funds  of  the  estate  oa 
account  of  their  commissions,  without  a  settlement  of  their  accounts, 
or  allowance  of  uucrh  commissions,  by  tbe  Surrogate.  Upon  tbe  sums 
00  witbdniwn,  simple  interest  at  tbe  current  rate  is  chargeable  down 
to  the  time  of  the  settlement  of  their  accoupts. 

Where  a  fund  is  directeil  to  be  invested,  and  the  interest,  dividends,  and 
income  are  to  be  applied  to  the  use  of  the  I^eneficiary  for  lifc«  the 
profit  realized  upon  tbe  sale  of  stock,  in  which  a  portion  of  such  sum. 
is  invested,  does  not  belong  to  the  life-tenant  as  income,  but  must  be 
added  to  the  principal,  of  which  he  is  entitled  to  the  interest  aad  in- 
come. 

Where  the  executors  are  authorized  to  submit  to  arbitration  or  reference 
any  difference  which  may  arise  between  them  and  any  legatee  or  dc- 
▼iseOp  a  submission  to  the  counsel  of  the  estate  of  a  claim  by  a  Ic^rce 
10  the  profit  of  a  fund,  in  hostility  to  the  rights  of  the  remaindermen, 
where  one  of  the  executors  is  the  husband  and  agent  of  the  claimazit»  ie 
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invalid  ;  first,  bccauso  the  counsel  of  the  estate  cannot  act  as  arbiter, 
and  second,  because  an  executor,  who  represents  all  interests  in  the 
estate,  cannot  act  in  the  double  capacity  of '  reprcsentativo  0/  all  the 
beneilciaries  and  special  agent  for  one. 


An  executor,  who,  by  his  nc<^ligpnce,  suffers  his  co-executors  to  receive 
and  waste  the  estate,  being  able  to  prevent  it,  is  liable  to  the  bcnefi-  ■ 
ciarics  for  the  waste. 

A  tho  CA^cal^ri  wli:)  are  pflvy  to  the  misapplication  of  the  funds  of  tho^ 
estate,  under  the  name  of  commissions,  without  remonstrating  against 
it.  are  liable  for  the  sums  so  appropriated,  with  interest  at  the  then 
statutory  rate. 

i)  deems,  that  where  a  surviving  executor  is  held  liable  for  the  misappro- 
priation of  funds  to  which  his  deceased  co-executor  was  a  privy,  he 
will  t)o  entitled,  upon  the  failure  of  the  latter's  representatives  to  pay 
their  share  of  the  liability,  to  ro-imburse  himself  out  of  the  commis- 
sions due  the  estate  of  such  deceased  co-executor. 


Motion  to  confirm  the  report  of  the  auditor  and 
referee,  upon  acconnting  of  executors,  except  as  to  one 
finding  thereof,  referred  to  below.  Opposed  by  the 
representatives  of  two  deceased  sons  of  the  testator, 
certain  of  the  grandchildren,  and,  as  to  that  one  finding, 
by  a  daughter  of  decedent. 

The  provisions  of  the  will  and  codicil,  aflfecting  the 
questions  raised  by  the  exceptions,  are  contained  in  the 
following  clauses. 

Sixth.  I  hereby  order  and  direct  that  my  toid'ex3cu- 
tora  and  trustees,  or  such  of  them  as  may  qualify  and 
assume  upon  themselves  the  execution  of  this  my  will, 
the  survivors  and  survivor  of  them,  immediately  aft(^ 
my  decease,  to  set  aside  out  of  my  personal  estate  tho 
sum  of  850,000,  and  to  invest  and  keep  the  same  invested 
during  the  residue  of  the  lifetime  of  my  daughter, 
Emeline  Dore,  wife  of  John  Dore,  in  bonds  and  mort- 
gages within  the  State  of  New  York,  or  in  the  public 
stocks  of  the  United  States,  or  of  the  State  or  eity  of 
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New  York,  or  of  some  safe  incorporated  company ;  and 
that  Ihey  shall  and  do  apply  to  the  sole  and  separate  nse 
of  my  said  daughter  Emeline,  for  and  daring  the 
residue  of  her  natural  life,  on  her  sole  and  separate 
receipt,  or  to  her  sole  and  sei)arate  order,  free  from  the 
debtSi  control  or  engagements  of  her  husband,  the 
interest,  dividends  or  other  income  of  the  said  last- 
mentioned  capital  pnm  of  $50,000,  when  and  as  the  same 
shall  accrue  and  be  by  them  received. 

By  the  codicil,  this  clause  was  altered  so  far  as  to  increase 
the  capital  sum  to  $125,000,  ^'  to  be  invested,  and  its  in- 
come applied  in  the  same  time  and  manner,  as  if  such 
increased  sjim  had  been  originally  written  in  the  said 
sixth  clause/' 

Eighih.  I  give,  devise  and  bequeath  one  equal,  tin- 
divided  sixth  i)art  of  all  and  singular  the  rest,  residue 
and  remainder  of  my  property  and  estate,  whatsoever 
and  wheresoever,  both  real  and  i>ersonal,  of  which  I  am 
now  seized  or  possessed,  or  of  which  I  may  be  hereafter 
seised  or  possessed,  to  my  before- named  executors  and 
trustees,  or  such  of  them  as  shall  qualify  and  take  upon 
themselves  the  execution  of  this  my  will,  the  survivors 
and  survivor  of  them,  as  joint  tenants,  and  not  as  tenants 
in  common,  in  trust,  nevertheless,  to  i>ossess  themselves 
of  the  said  equal  undivided  sixth  part  of  my  said  resid- 
uary estate,  and  to  take,  collect  and  receive  the  rents 
and  profits  thereof,  and  to  apply  the  same  to  the  sole  and 
separate  use  of  my  daughter,  Mary,  the  wife  of  the  said 
Jonas  Phillips  Phoenix,  for  and  during  the  residue  of  her 
natural  life,  on  her  separate  receipt  or  to  her  separate 
order,  free  from  the  debts,  control  or  engagements  of  her 
husband. 
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The  said  residue  constituted  all  of  testator's  estate,  ex- 
cept the  amount  given  by  the  sixth  clause,  and  portions 
specifically  given  to  his  widow  and  a  sister.  By  the  ninth, 
tenth,  eleventh,  twelfth  and  thirteenth  clauses,  he  made 
precisely  similar  provisions  for  his  remaining  five  chil- 
dren, viz. :  Caroline,  Samuel  S.,  Henry,  Stephen,  Jr.  and 
William.  The  said  shares  or  sixth  parts  are  made  fourth 
parts,  by  the  codicil,  in  consequence  of  the  deaths  of 
Samuel  S.  and  Stephen,  Jr.,  and  the  devises  are  changed 
by  the  third  clause  of  the  codicil,  which  is  as  follows : 

Third  clause  of  codicil.  My  sons,  Samuel  and  Stephen, 
having  deceased,  leaving  no  issue  nor  widow,  and  my  son 
Henry  having  left  a  widow  and  children,  I  direct  that  the 
shares,  or  sixth  parts  Ol  my  estate,  mentioned  in  my  will, 
be  made  fourth  parts,  namely,  in  the  eighth,  ninth  and 
thirteenth  clauses  containing  devises  for  Mary,  Caroline 
and  William ;  and  I  revoke  the  tenth  and  twelfth 
clauses,  containing  devises  to  Samuel  and  Stephen.  The 
gift  and  devise  in  the  eleventh  clause  to  Henry,  and 
which  by  i*eason  of  his  death  will  be  subject  to  distribu- 
tion at  my  decease,  under  the  fifteenth  clause,  shall  be  of 
one  fourth  of  my  estate,  real  and  personal,  as  expressed 
in  the  said  eleventh  clause,  subject,  however,  to  an  an- 
nuity of  one  thousand  dollars  per  annum,  to  be  paid 
quarterly  to  the  widow  of  my  son,  Henry,  Mrs.  Maria 
Whitney,  during  her  life  ;  for  which  a  part  of  the  fourth 
part  or  share  of  my  estate  which  Henry  would  have  had 
appropriated  to  his  use,  shall  be  set  apart  and  be  held  in 
trust  by  the  executors  and  trustees  during  her  life. 

Fifteenth.  In  reference  to  the  shares  of  my  said  six 
children,  named  in  the  eighth,  ninth,  tenth,  eleyenth, 
twelfth  and  thirteenth  clauses  of  this  my  will,  in  my  resid- 
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nary  estate  therein  also  named,  I  do  hereby  give,  devise' 
and  bequeath,  npon  the  death  of  any  one  of  them,  and  so 
from  time  to  time  as  any  other  or  others  of  them  shall 
die,  until  and  including  the  death  of  the  last  survivor  of 
them,  the  remainder  of  the  real  estate  and  the  capital  of 
the  personal  estate,  constituting  the  share,  during  the  life, 
of  such  child  of  mine  so  dying,  to  all  my  grandchildren 
living  at  the  time  of  the  death  of  such  child,  absolutely 
and  in  fee,  they  taking  per  capita  and  not  by  representa- 
tion, including  the  issue  of  any  grandchild  or  gmndchil- 
dren  then  deceased  leaving  issue  then  alive,  who  shall 
take  the  same  share  together,  if  more  than  one,  which 
such  deceased  parent  or  parents  would  have  taken  if  liv- 
ing. 

Sixteenth.  I  hereby  authorize  and  empower  my  said 
executors  and  trustees,  or  such  of  them  as  may  qualify 
and  assume  upon  themselves  the  execution  of  this  my 
will,  and  the  major  jmrt  of  them,  and  the  survivors  of 
them,  and  the  major  part  of  such  survivors,  from  time  to 
time,  and  at  any  time  or  times  after  my  decease,  by  writ- 
ing under  their  respective  hands  and  seals,  to  appoint 
three  i>ersons  to  be  commissioners  to  make  i)artition  ot 
I)artitious  of  my  said  residuary  estate,  real  and  personal^ 
or  so  much  and  such  parts  thereof  as  my  said  executors 
and  trustees  may  from  time  to  time  think  capable  of 
partition,  and  to  submit  to  such  commissioners,  for  that 
purpose,  into  six  equal  shares  ;  and  I  hereby  authorize 
and  empower  the  said  commissioners,  and  any  two  of 
them,  to  make  such  partition  or  partitions,  and  direct 
that  in  making  the  same  they  shall,  as  nearly  as  con- 
veniently may  be,  include  in  each  share  an  equal  sixth 
part  of  the  residuary  real  estate,  and  an  equal  sixth  part 
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of  the  residaary  personal  estate,  which  may  be  submitted 
to  them  for  partition  by  my  said  exeeators  and  trustees 
as  aforesaid  ;  but  as  it  may  hai^pen  that  this  cannot  in  ail 
cases  be  conveniently  done,  they,  the  said  commissioners, 
are  hei*eby  authorized,  if  they  think  it  necessary,  to  make 
up  for  any  inequality  in  the  value  of  the  real  estate  by 
means  of  the  personal  estate,  and  I  hereby  authorize  and 
empower  the  said  commissioners,  or  any  two  of  them,  by 
deed  or  deeds  under  their  hands  and  seals,  to  set 
apart  the  said  six  shares  in  severalty,  to  the  trustees  of 
my  said  six  children,  named  in  the  eighth,  ninth,  tenth, 
eleventh,  twelfth  and  tbii1;eenth  clauses  of  this  my  will, 
or  in  case  of  the  death  of  any  of  my  said  six  children  at 
the  time  of  such  partition,  to  the  representatives  of  such 
children,  under  this  my  will,  one  share  to  each  the  rep- 
resentatives of  such  deceased  child  or  children,  to  stand 
in  his,  her  or  their  place,  and  to  take  the  share  which  the 
trustees  of  such  deceased  child  or  children  would  have 
taken  if  living ;  and  I  hereby  declare  that  the  parts  or 
shares  so  divided  and  set  apart,  as  aforesaid,  to  such  of 
my  said  six  children  respectively  as  may  be  alive  at  the 
time  of  such  partition,  shall  on  their  deaths  respectively 
be  deemed  and  taken  as  his,  her  or  their  share  or  shares 
respectively  in  my  said  residuary  estate,  so  far  as  the 
same  shall  at  the  time  have  been  divided,  and  such  par- 
tition and  partitions  shall  be  binding  and  conclusive  upon 
all  those  who  shall  be  entitled  to  the  same  in  reversion 
and  remainder. 

By  the  eighteenth  clause,  the  executors  and  trustees 
are  authorized  and  empowered,  during  the  continuance 
of  the  trusts,  to  sell  and  convoy  all  such  parts  of  his  real 
estate  as  are  not  sltuato  v/ithl:i  the  county  of  New  York^ 
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and  such  parts  ^within  tbe  connty,  as  may  be  vacant  and 
unimproved,  at  the  time  of  his  death  ;  also,  "  to  sabmit 
to  arbitration  or  reference  any  difference  or  dispute 
which  may  arise  between  them,  or  any  of  them,  and  any 
legatee  or  devisee,  or  any  other  person  or  i)ersons." 

Decedent  died  on  the  10th  of  February,  1860.  The  will 
was  admitted  to  probate  on  the  12th  of  March  follow- 
ing. 

Phillips  Phoenix  and  George  H.  Warren,  who  account 
as  executors  herein,  are  the  only  surviving  executors  and 
trustees  under  the  will. 

William  Whitney,  Ferdinand  Suydam  and  John  Bore 
have  died  since  qualifying. 

On  the  21st  day  of  March,  1861,  the  executors  and 
trustees  duly  appointed  three  commissioners  to  make 
partition  of  the  major  part  of  the  residuary  estate,  real 
and  personal.  The  commissioners  subsequently  reported 
a  due  partition  and  setting  apart  thereof  to  the  trustees, 
as  such. 

The  aggregate  value  of  the  estate  then  so  partitioned 
was  $3,739,656.20.  The  value  of  that  part  not  then 
divided,  was,  *' according  to  the  books  of  the  executor 
Whitney,"  $679,767.32,  and  of  the  whole  '.'as  soascer- 
tained  and  estimated,"  $4,419,422.52.  Upon  this  last- 
mentioned  sura,  the  executors  and  trustees,  on  the  23d 
of  April,  1861  (at  the  end  of  their  first  fiscal  period  of 
administration,  which  was  one  year,  two  months,  and 
seven  days),  took,  and  divided  equally  among  them- 
selves, "and  charged  in  the  accounts  of  the  estate,"  one 
per  cent,  as  commissions,  or  the  sum  of  $44,194.22, 
except  a  small  part  thereof,  which  they  took  at  a  later 
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date,  and  each  gave  a  receipt  therefor  in  the  following 
•words : 

"New  York,  April  23,  1861.  Received  from  the 
estate  of  Stephen  Whitney  $8,826.71,  for  commissions 
due  me  as  executor." 

(The  balance  of  860.27  was  taken  February  26,  1862.) 

After  the  divisions  and  transfers  of  1831  new  accounts 
were  opened,  and  thereafter  kept  upon  a  system  of  an- 
nual rests,  in  the  income  accounts  with  the  cestuis  que 
trust;  but  it  did  not  appear  that  they  were  advised  of 
the  system,  or  objected  to  it.  On  the  7th  of  May,  1866, 
receipts  for  commissions  were  given  by  each  of  the  four 
then  surviving  executors,  as  follows : 

*'  Received  from  the  executors  and  trustees  under  the 
will  of  Stephen  Whitney,  deceased,  $4,800.31,  being  on 
account  of  commissions  due  me,  upon  income  accounts 
made  under  the  law  of  May,  1863,  from  23d  of  May,  1863, 
to  February,  1866,  without  waiver  on  my  part,  of  fees 
under  act  of  1863,  claimed  to  be  due  on  the  principal  of 
the  estate  and  trusts,  and  on  income  received  previous  to 
the  23d  of  May,  1803,  subject  to  the  order  of  the  Surro- 
gate, on  the  final  settlement  of  the  accounts." 

The  executors  and  trustees  accounted  herein  for  the 
fund  set  apart  by  the  commissioners,  to  produce  the 
annuity  of  $1,000  for  Maria,  formerly  the  widow  of  tes- 
tator's son  Henry,  during  her  life,  and  the  interest,  in- 
come, &c.,  received  and  paid  out  therefrom,  under  the 
third  clause  of  the  codicil.  They  did  not  include,  in 
their  account,  statements  of  the  condition  and  invest- 
ment, at  the  times  of  distribution,  of  such  portions  of 
the  estate,  real  and  personal,  as  have  been  finally  dis- 
tributed to  those  entitled  thereto,  and  the  management 
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of  the  same  until  such  times  ;  uor  the  present  condition, 
investment,  and  management  of  all  the  property  and 
estate  not  so  finally  distributed,  up  to  the  time  of  ten- 
dering the  account.  It  appeared  that  they  had  com- 
menced an  action  in  the  Sur)reme  Court,  as  trnsteea, 
against  all  of  the  beneficiaries,  praying  judgment, 
*'  that  each  and  every  the  acts  and  deeds  heretofore 
committed  and  done  by  them,  in  respect  to  the  res- 
iduary estate,  real  and  personal,  .  .  whereof  they 
became  possessed  as  trustees,  may  be  ratified  and  con- 
firmed by  said  conrt,  and  that  said  plaintiffs,  and  each 
of  them,  as  such  trustees  and  individually,  may  be 
released  and  discharged  from  all  liabflity  or  accounting 
to  or  with  any  person  in  respect  thereto." 

After  providing  and  setting  apart  the  principal  fund 
of  $125,000,  for  the  use  of  Emeline  Dore,  the  executors 
and  trustees  sold  two  hundred  and  lifty-six  shares  of 
stock  of  the  New  York  Central  Railroad  Company,  being 
a  portion  thereof,  at  a  profit  of  $3,03©. 77.  John  Doi^ 
one  of  the  executors,  claimed  the  profit  to  belong  to  his 
wife.  There  was  a  difference  of  opinion  among  the  ex- 
ecutors, and  they  submitted  the  question  to  the  then 
counsel  of  the  estate,  who  gave  a  written  opinion,  that 
the  profit  belonged  and  should  be  paid  to  said  life- tenant ; 
whereupon  they  jjaid  it  over  to  her. 

In  relation  to  the  amounts  taken  as  commissions,  Ai^ril 
23,  1861,  the  auditor  reports  as  follows  : 

''  It  does  not  appear  from  the  evidence  that  the  amount 
taken  for  commissions  April  23,  1861,  was  intended  to 
be  in  full  for  specific  services,  though  it  was  contended 
before  me  by  the  attorneys  for  the  said  interested  parties, 
objecting  to  said  account,  that  such  was  the  intention  of 


NEW  YORK,  JANUARY,  1880.  1S9 

WHITNSr  D.   PttCBNIZ. 

said  executors  when  said  commisaions  were  taken."  (In 
the  capitalization  which  was  made  by  them^  as  a  basis 
upon  which  to  calculate  the  amount  taken  as  commis- 
siousy  they  included  the  sum  of  $47,000,  specifically  given 
to  Harriet  Whitftey,  the  widow  of  decedent.  This,  the 
referee  found  was  improperly  included.) 

To  this,  finding  exception  was  taken  by  counsel  for 
legatees. 

The  auditor  further  finds  as  follows : 

*'  That,  in  my  opinion,  upon  the  aforesaid  appointments 
of  commissioners,  under  the  provisions  of  the  sixteenth 
clause  of  the  will  of  said  testator,  Stephen  Whitney,  to 
make  partition  of  those  parts  of  said  testator^s  residuary, 
estate  thereby  submitted  to  them,  and  upon  the  ex- 
ecution and  delivery  of  said  deeds  by  said  commis- 
sioners, the  said  execviorSy  as  such^  became  divested  of 
the  property  mentioned  in  said  deeds;  and  the  persons 
named  in  said  deeds  respectively  as  trustees  under  the 
eighth,  ninths  andtJiirteenth  clauses  of  said  will  respect- 
ively, as  parties  thereto  of  the  second  part,  became 
thereby  and  thereupon  specifically  charged  as  trustees 
of  the  property  in  such  deeds  respectively  mentioned 
and  desigmited,  to  carry  out  the  several  specific  traots 
set  forth  iii  the  said  Iijist  will  and  testament  of-  the  said 
testator  ;  and  the  executors  of  said  will,  now  surviving, 
ia  their  cai>acity  as  such  survicing  execviors^  having  in 
their  said  account  herein  accounted  for  the  administra- 
tion of  all  the  personal  estate  of  said  testator  not  specifi- 
cally mentioned  and  described  in  said  above-recited  deeds 
by  said  commissioners  to  said  trustees,  I  am  of  opinion 
that  the  said  survHing  executors  were  not  required  to 
ipclode  thereia  the  accounts  of  their  administration  of 
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said  trust  estates  in  their  said  capacity  of  trustees  thereof. 
I  also  find  and  report  that  in  the  above-recited  action, 
now  pending  in  the  Sapreme  Court  of  the  State  of  New 
York,  it  appears  that  said  Phillips  Phoenix  and  Geoi^ 
Henry  Warren,  the  plainliflfs  therein,  aa  such  surviving 
trustees^  claim  to  have  accounted  fully  for  their  adminis- 
tration of  said  trust  estates,  and  the  said  Supreme  Court 
having  full  jurisdiction  thereof,  and  all  the  parties  in- 
terested in  said  estate  having  been  made  parties  thereto, 
and  said  action  appearing  to  have  been  instituted  in 
good  faith  by  the  said  surviving  trustees^  and  said  com- 
plaint praying  for  an  adjustment  and  settlement  of  the 
accounts  of  said  trustees  of  their  administration  of  said 
separate  trusts^  and  the  rights  of  all  the  parties  interested 
in  the  said  estate  being  fully  protected  therein,  I  am  of 
opinion  that  it  would  be  inequitable  to  require  such  an 
amendment  of  the  executors'  said  account  in  this  court 
as  would  be  necessary  if  such  objections  were  sustained  ; 
and  if  such  amendment  were  ordered,  it  would,  in  my 
judgment,  entail  unnecessary  delay  and  additional  ex- 
pense to  the  parties  interested  therein." 

To  this  finding  the  counsel  for  legatees  excepted,  and 
argued  that  the  said  executors,  as  such,  did  not,  by  the 
execution  of  the  said  commissions,  become  divested  of 
the  property  and  estate  set  out  in  the  returns  and  deeds 
of  the  commissioners,  and  that  such  divesting  can  only 
be  accomplished  by  a  I'egular  accounting  in  court ;  that, 
until  the  determination  of  this  accounting,  they  hold  the 
estate  as  executors  ;  that  in  every  case  where  the  trust 
relation  has  terminated  by  the  death  of  the  life-tenant, 
previous  to  an  accounting,  the  distribution  must  be  to 
the  remaindermen^  as  the  persons  entitled  thereto ;  that 
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by  not  acconntlQg,  they  have  always  held  and  managed 
the  estate  as  executors,  authorized  to  execute  a  testa- 
mentary trust ;  that  under  the  Laws  of  1850,  as 
amended  by  Laws  of  1866,  they  should  have  set  out  in 
this  account  and  proceeding  all  the  property  and  estate 
which  has  come  into  their  hands,  and  the  entire  manage- 
ment and  disposition  of  the  same ;  that  having  elected 
to  account  herein  as  to  the  annuity  held  in  trust  for 
Maria,  Henry's  widow,  a  separate  accounting  for  the 
other  kindred  trusts  in  another  court  would  be  im- 
proper; that  the  commencement  of  the  action  in  the 
Supreme  Court,  after  they  had  voluntarily  instituted 
this  proceeding,  and  after  objections  were  filed  thereto, 
was  unwarranted ;  that  the  scheme  made  by  the  vrill, 
for  a  division  of  the  estate,  worked  no  severance  or 
change  of  their  duties,  and  was  only  a  convenient  device 
for  an  impartial  division  into  the  shares  contemplated  by 
the  will ;  that  the.  commissioners  were  but  a  commis- 
sion to  divide — ^unable  by  law  to  take  a  title  in  trust  to 
divide ;  that  as  they  took  no  title,  they  gave  none,  and 
created  no  severance,  the  executors,  as  such,  continuing 
to  hold,  charged  with  a  trust ;  that  the  executors,  by  the 
submission  to  the  commisslonei's,  effected  no  severance, 
and  that  this  court,  being  of  competent  jurisdiction  to 
pafis  upon  all  of  the  accounts,  whether  trust  or  other- 
wise, they  should  be  required  to  amend  their  account  as 
filed,  so  as  to  present  a  full  accounting  of  their  proceed- 
ings, whether  as  executors  or  testamentary  trustees, 
down  to  the  date  of  this  accounting. 

In  relation  to  the  profit  on  the  sale  of  the  stock  of  the 
New  York  Central  Railroad  Company,  set  apart  for  the 
benefit  of  Emeline  Dore,  the  auditor  finds  as  follows : 
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^^  That  in  my  opinion^  the  said  profit  so  realized  by  said 
executors  by  sale  of  said  stock  did  not  inure  to  the 
benefit  of  said  life-tenant,  Emeline  Dore,  under  the  pro- 
visions of  said  sixth  clause  of  said  testator's  last  will, 
directing  the  application  to  her,  said  Emeline  Dore,  of 
^the  interest^  dividends^  or  other  income'*  of  the  capi- 
tal sum  so  invested ;  that  the  amount  of  such  profit 
should  have  been  added  to  the  said  principal  fund  so  set 
apart ;  and  that  the  payment  to  said  life- tenant  was 
erroneous  and  improi)er,  and  the  same  should  be  dis- 
allowed, and  the  item  of  payment  thereof  should  be 
stricken  out  of  said  schedule  'H  1/  page  165  of  the 
account  filed  herein." 

To  this  finding,  exception  was  taken  by  counsel  for 
Emeline  Dore,  who  argued,  that  the  submission  of  the 
question  to  the  then  counsel  of  the  estate,  was  a  binding, 
legal  arbitration  of  it,  under  the  eighteenth  clause  of  the 
will ;  that  the  executors  acted  under  legal  advice,  and 
made  the  payment  thereof  to  her  in  good  faith,  and 
should  be  allowed  the  item.  Counsel  for  the  executor 
also  excepted  to  this  finding,  but  in  all  other  respects 
moved  a  confirmation  of  the  report. 

Wm.  B.  Ross,  far  exccutor$, 
J.  P.  Eersociuj?,  for  legaUtB, 
£.  S.  Dakin,  for  guardian  of  tegaieea. 
8.  B.  Browitell,  for  Emeline  Dore. 

The  Subrogate. — The  following  questions  are  pre- 
sented in  this  matter  for  determination. 

First,  whether  the  executors,  as  such,  on  this  account* 
ing,  should  include  all  their  proceedings  as  the  repiie- 
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sentatives  of  this  estate^  notwithstanding  the  will  denom- 
inates them  trosfees  as  well,  and  they  hare  assumed,  ih 
the  latter  capacity,  to  deal  with  the  estate  under  t^e 
provisions  of  the  will,  and  have  commenced  an  action  in 
the  Supreme  Court  lor  an  accounting  as  trustees,  making 
all  the  persons  interested  therein,  x>A^^i^s  ;  ^nd  that  ac- 
tion is  now  pending  therein. 

Second,  whether  the  executors  rightfully  appropriated 
the  sum  above  stated,  as  for  their  commissions,  or  on 
€KK}onnt  thereof ;  and  if  not,  what,  if  any,  interest  thereon 
ahonld  be  charged  against  them. 

Third,  whether  the  profits  made  on  the  sale  of  the  New 
York  Central  Kailroad  stock,  which  was  a  part  of  the  prin* 
cipal  sum  set  apart  by  the  executors,  under  the  sixth  clause 
of  the  will,  and  the  codicil  increasing  the  same,  for  the 
benefit  of  decedent's  daughter  Emeline,  was  properly 
paid  to  her  as  the  life-tenant,  or  belonged  and  should 
have  been  added  to  the  principal. 

In  respect  to  the  first  i)oint,  inasmuch  aa  the  exeou* 
tors  have  not  included  their  proceedings  under  what  ^hey 
claim  to  be  their  functions  as  trustees,  as  contra-dis- 
tinguished from  their  executorship,  and  as  a  requisition 
to  include  such  proceedings,  by  way  of  a  supplementary 
account,  would  involve  the  exjiense  and  delay  of  anothe? 
leference  and  contest;  and  as  the  Supreme  Cotirt  has 
taken  jurisdiction  of  their  accounting  as  trustees,  which 
embraces  the  same  matters  which  the  contestants  claim 
should  have  been  included  in  this  accounting,  and  as  the 
latter  court  has  confessedly  jurisdiction  of  the  parties 
and  subject  matter,  I  do  not  deem  it  my  duty  to  im- 
pose such  additional  delay  and  expense  upon  this  estate, 

though  I  might  differ  with  the  Supreme  Court,  as  to  the 
18 
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propriety  of  its  taking  cognizance  of  th^  case,  or  as  to 
their  liability  to  account  as  trnstees,  before  they  shall 
have  accounted  in  this  court  as  executors :  especially  as 
this  court  had  control  of,  and  was  proceeding  in,  their  ac- 
counting in  the  latter  capacity,  when  the  executors, 
claiming  to  be  trustees,  initiated  their  proceedings  in 
that  court. 

But  it  is  my  duty  to  say  that  where  executors  are 
charged  with  trnst  duties,  they  should,  as  a  general  rule, 
when  finally  accounting  as  executors,  include  all  their 
proceedings  in  their  administration  of  the  estate,  in  what- 
ever capacity  they  have  acted,  for,  until  they  have  so  ac- 
counted and  been  discharged,  they  may  reasonably  be  as- 
sumed to  have  acted  in  their  capacity  of  executora,  under 
the  authority  of  their  letters,  aad  I  am  not  prepared  to 
say,  that  in  this  case,  a  different  rule  should  be  adopted. 

It  is  urged,  with  great  earnestness,  by  the  counsel  for 
the  executors,  that  by  the  sixteenth  clause  of  the  will 
they  are  charged  with  so  much  of  the  estate  as  was  i)ar- 
titioned,  by  the  commissioners  appointed  for  that  pur- 
pose, pursuant  to  that  clause,  and  that  they  derived  a 
title  thereto  under  the  conveyance  of  said  commissioners, 
and  not  under  the  will  of  the  testator  directly.  This 
seems  to  me  a  forced  and  unnatuml  suggestion.  For, 
while  that  clause  does,  in  terms,  empower  said  commis- 
sioners to  set  apart,  by  deed,  the  shares  in  severalty  to 
the  trustees,  yet  I  do  not  understand  that  the  commis- 
sioners  are,  by  the  terms  of  that  clause,  vested  with  any 
title  to  the  property,  but  thut  they  are  simply  the  in- 
struments or  agents  of  the  parties  interested,  for  the 
purpose  of  making  the  division.  As  well  might  it  be 
said  that,  by  the  language  of  the  section,  when  the  com- 
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missioners  were  directed,  in  case  they  coald  not  partition 
the  property  equally,  to  make  up  for  the  inequality  in 
value  by  means  of  the  personal  estate,  they  were  vested 
-with  authority  over  the  personal  estate  for  that  purpose. 
The  rational  construction  is,  that  they  should  fix  the 
difference  in  value,  and  the  executors,  who  are  vested 
v,ith  the  control  of  the  personalty,  should  equalize  the 
shares  therewith. 

In  Wheelright  v.  Wheelright  (2  He^.j  601),  the  ques- 
tion of  the  right  of  executors  to  voluntarily  appropriate 
the  funds  of  the  estate,  on  account  of  their  commissions, 
without  any  settlement  of  their  account,  or  allowance  of 
such  commissions,  by  the  Surrogate,  was  carefully  con- 
sidered ;  and  it  was  held  that  they  had  no  such  author^ 
ity,  and  that,  as  a  general  rule,  they  are  chargeable  with 
interest  on  the  amount  thus  appropriated,  to  the  time 
when  the  account  was  settled.  But  in  that  case,  under 
special  circumstances,  they  were  exonerated  from  paying 
interest.  In  this  case,  there  seem  to  be  no  circumstances 
to  justify  such  exoneration.  Such  appropriation  must 
"be  held  to  have  been  a  misappropriation  of  the  funds  of 
the  estate,  to  the  personal  use  of  the  executors.  But,  as 
there  seems  to  be  no  proof,  in  this  case,  of  gross  delin- 
quency, or  intentional  violation  of  duty,  I  am  of  the 
opinion  that  they  are  not  properly  chargeable  with  com- 
I)ound  interest.  (Tucker  v.  McDermott,  2  Redf.^  312, 
and  cases  there  cited.) 

In  respect  to  the  profit  realized  on  the  sale  of  the  New 
York  Central  Railroad  stock,  I  am  of  the  opinion  that 
as  the  same  is  in  no  sense  income  or  dividend  of  stock, 
or  otherwise,  on  the  principal  sum  invested  for  the  bene- 
fit of  Emeline  Dore  during  lier  life,  and  bequeathed 
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to  remaindermeD,  the  inxifit  bo  made  did  not  belong  to 
the  life-tenant  as  income,  bat  to  the  principal  fund,  in 
which  she  was  entitled  to  the  interest,  income  or  divi- 
dends. The  counsel  seeking  to  sustain  the  payment  to 
the  life-tenant,  cites  numerous  authorities,  which  appear 
to  tnm  upon  the  use,  in  the  will,  of  the  term  ^^  dividends," 
and  which  hold  that  such  term  includes  ordinary,  and, 
in  some  cases,  extraordinary  dividends.  The  proceed- 
ings of  said  railroad  company,  declaring  an  extra  stock 
dividend,  are  cited,  doubtless,  for  the  purpose  of  show- 
ing that  the  profit  realized  on  such  sale  was  in  conse- 
qaence  of  such  extra  dividend.  But  those  proceedings 
were  had  many  months  after  the  sale  of  the  stock  in 
question  ;  and  I  am  not  able  to  i)erceive  what  this  could 
have  had  to  do  with  the  sale  of  the  stock  long  previous. 
See  Matter  of  Pollock  (3  Jied/.y  101),  commencing  at 
page  108,  where  the  authorities  upon  the  question  are 
fully  considered. 

But,  it  is  claimed  by  the  respective  counsel  for  the 
parties  excepting  to  the  disallowance,  by  the  auditor,  of 
the  luiyment,  that  the  submission  of  the  question  to  Mr. 
Paris,  the  then  counsel  for  the  estate,  was  under  the 
eighteenth  clause  of  the  will,  and  that  his  decision  was 
therefore  conclusive  upon  all  of  the  parties.  I  am  in- 
clined to  the  opinion,  that  this  position  cannot  be 
sustained,  for  two  reasons.  First,  because  it  appears 
that  Mr.  Paris  was  then  the  counsel  for  the  executors 
representing  all  the  interests  under  the  will.  It  does  not 
seem  to  me  that  he  could  have  been  an  impartial  arbiter 
between  the  executors,  so  representing  all  the  interests, 
and  a  legatee  who  made  a  daim  to  the  fund  in  question 
In  hostility  to  the  rights  of  the  remainderman.    Second, 


NEW  YORK,  JAKTTART,  1880.  197 

•  ■  ■■"  ■       '       '       I  .  I    1 1 1  ■  ■     III       . ,       ,^1^^ 

because  white  I  entertain  no  doabt  of  the  validity  of  the 
snbciisaioii,  though  made  by  parol  (see  Wells  v.  Lain,  15 
Wend.,  99 ;  Diedrick  v.  Ricbley,  2  HUlj  871 ;  Valentine 
V.  Valentine,  2  Barb.  Ch.,  430),  yet,  I  am  of  the  opinion, 
that  Caere  was  not  snch  a  snbmission  of  tbe  question,  as 
was  contemplated  by  the  will.  For  the  evidence  shows 
that  Mr,  Poi-e,  one  of  the  executors^  assumed  to  act  in 
the  doable  capacity  of  executor  and  agent  for  his  wife, 
the  life  tenant,  with  no  positive  evidence  of  his  authority 
80  to  act,  except,  perhaps,  such  as  is  furnished  by  her 
acceptance  of  the  fund  under  a  favorable  decision.  I  am 
entirely  clear  in  the  opinion  that  Mr.  Dore  could  not 
legally  occupy  the  anomalous  position  of  plaintiff  and 
defendant. 

Suppose,  as  an  illustration,  that  he  had  been  the  sole 
surviving  executor  and  trustee,  is  it  possible  that  he 
would  ihen  be  permitted  to  act  for  the  estate,  represent- 
ing the  interest  of  all  tbe  parties,  and  also  for  a  legatee, 
making  a  claim  against  him  as  such  representative  m 
hostility  to  other  beneficiaries  whose  interests  be,  as  such 
representative,  was  bound  to  protect  I 

lam  therefore  of  the  opinion,  that  for  the  reasons 
above  stated,  tbe  auditor's  report  should  be  eonfirmed^ 
with  the  modification  above  suggested,  tliat  the  executors 
be  chaiged  interest  upon  the  sum  which  they  assumed 
to  appropriate  for  their  commissions  without  authority, 
from  the  33d  of  April,  1861,  and  the  96th  of  F^>ruary, 
1862,  the  dat«s  when  it  was  so  taken^  to  the  time  of  the 
entry  of  the  decree  herein* 

Ordered  accordingly. 


i 
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Subseqaently,  upon  the  prefientation  of  the  final  decree 
in  this  matter,  certain  amendments  were  proposed,  which 
were  disposed  of  as  follows : 

Thb  Subbogate. — ^The  first  amendment  proposed  to 
the  decree,  submitted  by  the  executors'  counsel,  should 
be,  in  my  opinion,  substantially  approved.  There  seems 
to  be  no  doubt  that  the  executors  joined  in  the  ncdsappli- 
cation  of  the  assets  of  the  estate  denominated  by  them 
commissions.  They  were  all  privy  to  the  proceeding,  and 
partici{)ated  in  it,  instead  of  any  remonstrating  against  it. 
(Sutherland  v.  Brush,  7  Johns.  Ch.y  17 ;  Manahan  v.  Gib- 
bons, IQJohns.y  427  ;Mesick9.  Mesick,  1  Barb,,  120;  Wood 
t>.  Brown,  84  N.  F.,  337,  343;  2  Williams  on  Ex,,  1548.) 

In  Johnson  v,  Corbett,  11  Paige,  265,  it  was  held  that 
an  administrator  who  suffered  or  permitted  his  co-admin, 
istrator  to  misapply  the  funds  of  the  estate  when  he  had 
the  power  to  prevent  it,  was  liable  inequity  for  such  mis- 
application. (Brown's  Acc'ng,  IQAbb.  Pr,  JV.  &,  457.)  In 
Adair  17.  Brimmer,  74  N.  Z.,  539,  at  p.  566,  Judge  Rap- 
ALLO  cites  Clark  v.  Clark,  8  Paige,  153,  to  the  point  that, 
when  an  executor,  by  his  negligence,  suffers  his  co-exec* 
utor  to  receive  and  waste  the  estate,  being  able  to  prevent 
it,  he  is  liable  to  the  beneficiaries  for  the  waste.  Williams 
on  ExecutoTS^  p.  828,  holds  that  the  indemnity  clause 
in  the  will  does  not  exonerate  the  co-trustee  or  executor. 

These  authorities  leave  no  doubt  in  my  mind,  that  the 
fund  withdrawn  as  commissions,  should  be  returned  as 
assets  of  the  estate,  together  with  the  interest  thereon, 
and  that  if  any  failure  to  reimburse  the  surviving  execu- 
tors for  the  sum  so  misappropriated  ''by  the  deceased 
executors ''  shall  result,  the  survivors  must  be  held  lia- 
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ble  therefor.  Nevertheless,  they  will  be  entitled  to  re- 
imbarse  themselves  to  the  extent  of  any  sum  which  shall 
be  awarded  to  the  representatives  of  said  deceased  exec- 
utors, by  way  of  commissions. 

On  the  question  as  to  the  rate  of  interest,  I  see  no  rea- 
son to  change  my  view,  as  suggested  in  the  opinion  al- 
ready handed  down.  The  rale  is  universal  that  ad- 
ministrators, executors  and  trustees  are  chargeable,  with 
the  full  rate  of  interest  on  the  funds  of  the  estate  which 
they  mingle  with  their  own  funds,  and  subject  to  the 
hazards  of  their  individual  business. 

What  was  the  appropriation  of  the  funds  of  this  estate, 
by  the  respective  executors,  under  the  guise  of  commis- 
sions, but  a  conversion  of  such  funds  to  their  use  i 

If  they  had  withdrawn  so  much  of  the  funds,  and  in- 
vested them  for  the  benefit  of  the  estate,  in  apparent 
good  faith,  though  on  inadequate  securities,  the  princi- 
ple would  be  different,  for  then  it  would  not  be  subjected 
to  the  jeoi)ardy  of  their  respective  business  enterprises, 
or  appropriated  as  their  own. 

The  suggestion  of  the  insolvency  of  some  of  the  estates 
of  the  deceased  executors,  is  the  most  apt  enforcement  of 
the  fact  of  the  impropriety  of  this  unlawful  jeoparding 
of  the  estate. 

My  attention  has  been  called  to  cases  in  which  trustees 
have  been  charged  a  reduced  rate  of  interest. 

The  leading  case  in  this  country  is  King  v.  Talbot  (40 
iT.  7.,  76).  An  examination  of  it  will  distinguish  it 
from  the  one  under  consideration  in  a  material  respect. 
That  was  a  case  where  trustees  had  invested  trust  funds 
in  securities  disapproved  by  the  court,  and  the  court 
charged  the  executors  six  per  cent.,  with  annual  rests. 
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upon  tbe  groand  that  it  appeared  that  Ih^y  bad  aeted  ia 
good  faith,  bat  made  an  honest  mistake.  This  oasQ  was 
followed  by  the  Court  of  Appeals,  in  Adair  v.  Brimmer^ 
above  cited.  It  is  suggested  that  the  faet  that  the  cur- 
rent rate  of  interest  is  now  bat  six  per  oent.  in  this  state, 
should  induoe  the  ckarge  of  a  tess  rate  of  interest  tbaa 
sev^n  per  cent  But  the  ansvrer  to  that  is,  if  I  am  right 
in  holding  that  the  exeeutors  unlawfully  misappropri* 
ated  the  so^alled  commissions,  their  liability  for  repays 
ment  with  the  current  rate  of  interest  immediately  at- 
tached, and  must  continue  until  the  liability  is  discharged* 

Ordered  accordingly. 


I  i»  • »  ■ 


New  York  County.— HON.  D.   C.   CALVIN,  Surbogatk.— 

February,  1880. 

Claf?  ♦.  Baowif. 
In  the  mtjtter  of  the  estate  of  John  Clapp,  deceased. 

"^ cbaptnr  468  otLmo^oflfflk,  the  Smrogate  h^s tiie  pow«r  to  lemoTc  a 
testamentary  trustee  im  whon;^  title  to  real  estate  Ib  vested  by  the  terms 
of  the  will.* 

Moxi^ON  to  remove  e^ec^tor  as  testamentary  trostee, 
nnder  section  19>3  JR.  S.y  75  (6  ed.).  Ephraiia  D.  Brown^ 
Q«ie  of  tb^  executors^  was  required  to  show  canse  why  he 

*  Sf DG»  the  datft  of  tbta  dK^eisicxi,  ebapCer  IS  at  the  Code  of  Civil  I\oce#!> 

use  has  i^pe  into  effect '  Sectious  380^3830  relate  to  tostameiUaiy  tnisteesa 
an^  Sarrogates  are  now  given  substantially  the  same  power  as  the  Supremo 
€7ourt,  to  Teceive  the  resigaation  of  a  testamentary  trustoe,  to  rcraovo  (h* 
Qfti«p  lor  cause,  1^  require,  security  in  ocrtaia  cases,  and  to  appoiat  a  suc- 
cessor in  case  of  deat^  or  lunacy,  or  removal  or  resignation  of  a  lestameotary 
trustee.    ThiB  is  one  of  th»  exedlenfe  provisioas  of  the  New  Cede,    [iiiqii} 
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sbould  not  be  superseded,  an  order  was  made  lierein,  re- 
quiriDg  him  to  give  security,  withiu  five  days,  under  the 
statute.  Upon  his  failure  to  give  the  security  requii*ed, 
the  present  motiou  was  made.  This  was  objected  to  ou 
the  ground  that  the  Surrogate  had  no  power  to  remove  a 
testamentary  trustee,  in  whom  title  to  real  estate  is 
vested  by  the  terms  of  the  wiU« 

F.  G.  McDonald,  for  executor. 

Bxca.  H.  BowiXE,  inpereon. 

Jas.  W.  Culver,  Sauuel  H.  Clafp,  Jos.  E.  HLxmBLAr,  fi>r  legatees. 

Wh.  B.  WiNTEBTONf/ar  executoT  of  John  Olapp^ 

The  SuRRoeATB. — This  application  and  its  determina- 
tion involves  a  .question  which  has  occu^Hed  the  atten- 
tion, and  perplexed  the  minds  of  the  profession,  and 
which,  it  seems  to  me,  has  not  been  authoritatively 
decided  by  the  courts. 

As  authority  against  the  exercise  of  such  power  of  re- 
moval^ my  attention  has  been  called  to  the  case  of  Couk^ 
lin  V.  Edgerton  (21  Wend.y  481),  where  Judge  Cowjsn 
liolds  that  a  power  givea  by  will  to  an  executor  to 
dispose  of  real  estate,  &c.,  cannot^  after  the  death  of  the 
executor,  be  executed  by  an  administrator  cam  testa* 
mento  wmexiK  The  learEed  judge  cites  2  Blackest.  Com^^ 
£101,  where  it  is  said  that  a  will^  or  a  devise  of  real  estate, 
is  of  aa  entirely  different  and  opposite  character  from  a 
testament.  A  devise  is  a  conveyance  of  land,  and  not 
under  the  sami»  jurisdiction  as  a  testament.  In  Doni* 
fikk  D.  Mlchai^l  (4  Saitdf.y  374)^  it  is  held,  that  where  a 
power  t a  sell  lands  ia  given  to  executors,  ratione  officii^ 
and  only  by  thuir  uQciul  name,  it  is  doubtful  whethe^^ 
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its  exercise  must  not  be  limited  to  those  who  prove  the 
will ;  but  where  it  was  given  to  executors  hy  their  indi- 
vidual names,  or  to  executors  ^'hereinafter"  named,  it 
vests  in  all  who  are  thus  named,  whether  they  prove  the 
will  or  not,  by  force  of  the  will  itself ;  and  that  a  power 
which  an  executor  takes  by  force  of  the  will,  and  not  of 
its  probate,  is  not  diverted  nor  affected  by  his  renuncia- 
tion of  the  office;  and  that  the  power  to  sell  lands, 
though  given  to  several  persons  as  executors,  may  be  ex- 
ecuted under  the  Revised  Statutes,  by  those  who  take 
upon  themselves  the  execution  of  the  will,  without  the 
concurrence  of  those  who  neglect  or  refuse.  Still,  the 
statute  does  not  divest  the  estate  or  power  of  an  executor 
who  has  neglected  or  i-ef used  to  qualify  ;  nor  is  it  appli- 
cable when  the  only  surviving  executor  thus  neglects  or 
refuses,  that  being  a  case  not  provided  for  by  statute ; 
and  hence  the  rule  of  the  common  law  must  continue  to 
govern. 

But  let  it  be  observed  that  the  learned  judge,  in 
so  holding,  was  discussing  the  question  whether  such 
trust  estate,  or  power  in  trust,  vested  in  au  adminis- 
trator with  the  will  annexed.  So  the  case  of  Bolton 
t>.  Jacks  (6  liobi.j  166),  cited  by  counsel,  holds  in 
substance,  that  an  executor  to  whom  a  power  is 
given  by  will  to  sell  land,  and  pay  and  apply  the  pro- 
ceeds for  the  benefit  of  certain  objects  of  the  tes- 
tator's bounty,  named  in  such  will,  and  not  merely  to 
apply  the  same  in  the  administration  of  such  estate  as 
executor,  is  the  donee  of  a  power  in  trust,  and  takes  as 
such,  and  not  as  executor,  and  derives  his  right  to  exer- 
cise it  from  the  will  itself,  and  not  from  its  admission  to 
probate,  or  from  letters  testamentary  thereon,  and  may 
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therefore  execute  such  power  before  probate  or  letters 
testamentary. 

By  section  83,  3  Jf.  >81, 1111  (6  ed.),  the  Supreme  Court, 
on  the  {petition  of  any  person  interested  in  the  execution 
of  a  trust,  may  remove  any  trustee  who  shall  have  vio- 
lated or  threatened  to  violate  his  trust,  or  who  shall  be 
insolvent,  or  whose  insolvency  shall  be  apprehended,  or 
who  for  any  other  cause  shall  be  deemed  an  unsuitable 
person  to  execute  the  trust ;  and  the  next  section  pro- 
vides for  the  power  of  said  court  to  appoint  a  new 
trustee,  and  in  case  there  shall  be  no  acting  trustee,  by 
reason  of  such  removal,  said  court  is  authorized  to 
appoint  new  trustees,  or  cause  the  trust  to  be  executed 
by  one  of  its  officers  under  its  direction  ;  and  the  next 
section  limits  these  provisions  to  cases  of  express  trusts. 
In  the  Matter  of  Van  VVyck  (1  Barb.  O/i.^  56.")),  the  pro- 
visions of  the  statute  referred  to  were  considered,  and  it 
was  held  that,  independent  of  statutory  provisions,  the 
Court  of  Chancery  had  no  power  on  mere  petition  to  dis- 
charge or  accept  the  resignation  of  a  trustee,  or  appoint 
another  in  his  place,  except  upon  the  consent  of  all  the 
persons  interested,  and  that  if  the  court  discharged  one 
of  several  executors  without  appointing  a  new  trustee  in 
his  place,  the  remaining  executors  would  not  be  author- 
ized to  execute  a  power  in  trust  to  sell  the  testator's  real 
estate  so  as  to  give  a  good  title  to  purchasers,  for  the 
reason  that  while  the  statute  authorizes  the  execution  of 
the  power  by  the  survivor  or  survivors,  when  before  the 
execution  of  the  power  one  or  more  of  the  persons  die, 
in  whom  the  power  in  trust  is  vested,  the  statute  did  not 
apply  to  a  caae  where  the  trustee  had  been  discharged 
by  the  Court  of  Chancery  after  he  had  accepted  the  trust 
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and  qualified  us  executor,  and  thai  in  such  a  case  it  was 
necessary  to  appoint  a  new  trustee  in  place  of  the  one 
removed,  he  to  join  with  the  others  in  the  execaticm  of 
the  trust  or  power,  in  order  to  give  a  valid  title.  It  is 
clear,  therefore,  that  the  Supreme  Court  has  power  both 
to  remove  and  appoint  a  substitute  for  a  trustee  ap- 
pointed by  will. 

By  cimpter  482,  Laws  1871,  ])ower  and  jarisdictioa 
is  conferred  upon  Surrogates,  to  require  security  from, 
or  remove  testamentary  trustees,  in  the  same  manner  as 
now  provided  for  the  giving  of  security  by,  or  the 
removal  of,  executors,  administrators  or  guardians.  This 
confers  a  power  ample  for  the  removal  of  Mr.  Brown,  as 
testamentary  trustee  under  the  will  in  question,  unless 
it  shall  be  held  that,  in  resi)ect  to  his  trusteeship  regard- 
ing the  real  estate  of  the  decedent,  title  is  held  not  as 
testamentary  trustee.  From  such  c<msideration  aa  I 
have  been  able  to  give,  the  question  submitted  in  this 
matter,  I  am  of  the  opinion  that  the  term  testamentary 
trustee,  as  used  in  the  statute  last  above  referred  to^ 
comprehends  all  persons  holding  that  relation  by  virtue 
of  a  last  will  and  testament,  and  that  a  devise  of  real 
estate  in  trust  is  included  therein ;  and  that  Black- 
stone's  refined  distinction  between  a  devise  and  a  testa- 
ment has  not  been  maintained  by  our  statutory  enact- 
ments, or  our  decisions  upon  tlie  subject. 

The  first  section,  under  the  title  of  *' Wills  of  real 
property  and  the  proof  of  them"  (3^.  R^  67  [6ed.]), 
provides  who  may  devise  real  estate  by  a  last  will  and 
testament — thus  showing  that  a  testament  is  used  as 
synonymous  with  devise,  and  that  they  are  used  aa 
convertible  tenas.    Judge  Bedfield,  in  his  treatise  on 
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the  Law  of  Wills  (vol.  1,  p.  6,  subd,  8,  §  2),  says :  "  The 
tenn  devise  is  applied  more  exclusively  to  a  testament- 
ary disposition  of  lands.'*  Bouvier,  in  his  Lav)  Diction' 
ary^  in  his  definition  of  the  v^ord  testamentary,  states  it 
as  relating  to  a  last  will  or  testament. 

It  is  not  necessary,  in  passing  upon  the  authority  of 
this  court  to  remove  Mr.  Brown  as  testamentary 
trustee,  under  the  act  of  1871,  to  determine  what  will  be 
its  effect  upon  the  surviving  trustees,  or  whether  it  will 
be  necessary  to  apply  to  the  Supreme  Court  to  appoint 
another  trastee  in  his  stead. 

If,  as  is  claimed,  this  court  has  no  power  to. remove 
Mr.  Brown  as  testamentary  trustee,  then,  in  case  he  shall 
have  executed  the  trust,  conformably  to  the  terms  of  the 
will,  this  court  would  have  no  jurisdiction  to  settle  his 
accounts  under  chapter  115,  Laws  1866,  or  to  compel 
him  to  account  under  chapter  482,  Laws  1871 ;  a  posi- 
tion which,  it  seems  to  me,  cannot  be  sasta;ined. 

In  Hetzell  v.  Barber  (6  Hiin^  534),  the  testatrix  devised 
certain  real  estate  to  her  two  daughters  absolutely,  and 
authorized  her  executor  to  sell  and  convey  the  same,  and 
invest  the  proceeds  for  the  benofit  of  her  dang!iters. 
The  executor  convoyed,  but  subsequently  to  a  convey- 
ance executed  by  the  daughters.  On  suit  brought  for 
the  premises,  by  the  grantee  of  the  executor,  it  was 
held  that  the  legal  estate  passed  to  him  by  the  convey- 
ance from  the  grantee  of  the  power. 

Judge  GriLBERT,  in  delivering  the  opinion  of  the  court, 
commencing  at  the  bottom  of  the  page  540,  refers  to  the 
removal  of  the  executor  by  the  order  of  the  Surrogate  in 
1869,  and  states  that  such  order  was  ineffectual  as  to  the 
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execator,  in  his  capacity  of  grantee  of  the  power,  for  the 
reason  that  the  statute  then  provided  for  his  removal 
only  by  the  Snpreme  Court,  on  petition  or  bill  in 
equity,  and  then  proceeds  as  follows :  **  Since  that  time, 
however,  the  legislature  has  conferred  upon  Surrogates 
authority  to  require  testamentary  trustees  and  guardians 
to  give  security  and  to  remove  them." 

I  am  of  the  opinion  that  the  proi)osed  order,  removing 
Mr.  Brown  from  his  i>osition  as  testamentary  trustee 
under  the  will  of  decedent,  should  be  made. 

Ordered  accordingly. 


>«-^ 


Nbw  Tobk  Countt.— HON.  D.  C.   CALVIN,  Surbogatb.— 

February,  1880. 

Florence  v.   Sands. 

In  the  matter  of  the  final  a^cov^nting  of  the  executors  of 

Elizabeth  Sands,  deceased. 

The  testatrix,  after  bequeathing  certain  general  and  specific  legacies, 
directed  the  payment  of  $50  per  month  to  F.  during  life,  &c.,  '*  out  of 
the  rents  and  income  of  her  estate/'  and  further  directed  the  executors 
to  keep  down  the  interest  on  the  mortgage  on  her  real  estate,  and  to 
pay  all  taxes,  assessments  and  repairs.  The  personal  estate  was  not 
safflcient  to  satisfy  the  general  legacies  in  full. 

HM^  1.  That  the  legacy  to  F.  was  a  demonstrative  legacy,  and  should  be 
paid  out  of  the  particular  fund,  in  preference  to  general  legacies. 

%,  That  if  the  particular  fund  is  inadequate  to  satisfy  the  demonstrative 
legacy  in  full,  the  demonstrative  legatee  is,  as  to  the  unpaid  balance  of 
his  legacy,  a  general  legatee,  and  his  legacy  is  subject  to  abatement 
with  the  other  general  legacies. 

8.  That  by  "  rents  and  income,"  the  testator  meant  the  net  rents,  &c., 
after  payment  of  interest  on  mortgage  incumbrances,  the  taxes, 
mentfl  and  repairs. 
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This  was  a  bearing  on  exceptions  to  an  auditor^  s  re-, 
port  on  a  final  accounting. 

It  appeared  that  by  her  will  the  decedent,  Elizabeth 
Sands^  bequeathed  her  stock  of  goods  to  one  McLongh* 
flin,  he  to  pay  the  debts  of  her  business,  and  directed  her 
executor  to  rent  to  him  her  store,  with  a  back  room  and 
bedroom,  for  ?800  per  annum,  so  long  as  he  should  live, 
and  also  to  give  to  him  her  horse,  harness,  &c.,  and  to 
"pay  to  him,  monthly,  $25,  so  long  as  the  horse  should 
live,  for  his  care  and  keep.  She  also  directed  them  to 
pay  two  clerks  $100  each,  as  presents,  and  to  pay  to  her 
brother,  William  Florence,  out  of  her  rents  or  income, 
$50  per  month  for  life,  and  to  his  widow  surviving  him 
$20  per  month,  she  remaining  his  widow ;  and  further 
directed  them  to  pay  Miss  Swift,  for  her  care,  §200.  She 
gave  to  Dr.  Burke  his  choice  of  three  lots  of  ground,  and 
the  other  two  lots  she  gave  to  a  niece,  Miss  Disbrow. 

By  the  seventh  clause,  she  directed  her  executors  to 
pay  the  interest  on  a  mortgage  on  her  i^eal  estate  in  this 
dty,  together  with  taxes  and  assessments,  and  keep  the 
premises  in  repair.  The  balance  of  rent  and  income  of 
her  estate  she  directed  should  be  dei)osited  in  a  savings 
bank,  to  be  used  for  the  payment  of  the  principal  of  said 
mortgage,  and  the  balance,  after  the  payment  of  ex- 
penses on  her  property,  she  directed  should  be  paid 
annually  to  Mrs.  Disbrow.  Tlie  residue  of  her  estate, 
after  the  death  of  William  Florence,  she  gave  to  Miss 
Disbrow. 

By  a  codicil  she  gave  certain  specific  property  to  differ- 
ent legatees. 

Jomv  H.  Harnett,  for  the  executan. 
Abthub  T.  Hoffman,  far  fJ^e  exeeptort. 
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The  Subdogate. — ^From  the  accaimt  and  the  teBtimonj 
taken  before  the  auditor,  it  appears  that  there  was  not 
sufficient  personal  estate,  after  the  sale  of  the  stock  of 
goods,  &c.,  to  pay  ail  of  the  legacies  in  full,  bat  that 
there  was  condderable  rent  realised  from  the  store  and 
the  apartments  above.  The  executors,  out  of  the  per- 
sonal property  and  the  rents,  paid  the  general  legaoies, 
the  monthly  allowance  for  the  keep  of  the  horse,  and 
the  balance  they  applied  towards  the  monthly  allowance 
to  Florence,  having,  however,  a  considerable  arrear  un- 
paid, in  consequence  of  the  executors  having  paid  the 
interest  upon  the  mortgage  mentioned,  together  with 
taxes,  insurance  and  repairs. 

The  principal  point  raised  by  the  exceptions  to  the 
auditor's  report,  Jilod  by  Florence,  is  whether  he  was 
entitled,  under  the  will,  to  full  payment  of  his  monthly 
allowance,  in  preference  to  the  payment  of  interest, 
taxes,  insurance  and  repairs  aforesaid,  and  in  preference 
also  to  the  other  legacies,  out  of  the  rents  or  in.come. 

It  is  not  only  a  fair  presumption,  but  a  necessary  iu^ 
ference  from  the  will  itself,  that  the  testatrix,  when  she 
executed  the  will,  supposed  she  had  sufficient  personal 
property,  over  and  above  the  specific  legacy  to  McLough- 
flin  and  others,  of  the  stock  of  goods,  and  other  specific 
articles,  to  pay  the  legacies  to  her  two  clerks^  to  Miss 
Swift,  and  to  pay  McLoughfiin  the  $35  per  month  for  the 
keep  of  the  horse  '^  Phil"  ;  and  that  the  rents  or  income 
of  her  estate  would  be  sufficient  to  pay  the  monthly  sum 
to  William  Florence,  after  the  payment  of  the  interest 
on  the  mortgage,  taxes,  insurance  and  repairs.  It  can- 
not be  reasonably  supposed  that  she  contemplated  such 
payment  out  of  the  gross  rents,  &c.,  for  the  reason  that 
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a  fail  are  to  pay  the  interest  on  the  mortgage,  the  taxes, 
insurance  and  repairs,  would  result  in  a  sale  of  the  prop- 
erty, and  a  loss  of  all  rents. 

I  conclude,  therefore,  that  the  legacy  to  William  Flor- 
ence is  of  the  nature  of  a  demonstrative,  legacy,  to  be 
paid  out  of  the  income  of  the  estate,  qfter  the  payment 
of  interest  on  the  mortgage,  the  taxes,  insurance  and 
repairs  on  the  property,  out  of  which  rent  was  receivable, 
and  the  income  of  any  property  affording  income ;  and 
that  as  to  such  balance  of  rent  and  income,  Florence  has 
a  preference. 

This  conclusion  is  strengthened  by  the  fact  that  the 
executors  are  not  vested  with  power  to  sell  the  real  es- 
tate. 

Williams,  in  his  treatise  on  Ezecutors  (4  Am.  ed.,  vol. 
2,  p.  994),  says  that  '*  A  legacy  of  quantity  is  ordinarily  a 
general  legac^y,  but  there  are  legacies  of  quantity  in  the 
nature  of  specific  legacies,  as  of  so  much  money,  with  re- 
ference to  a  particular  fund  for  payment.  This  kind  of 
legacy  is  called  by  the  civilians  a  demonstrative  legacy, 
and  it  is  so  far  general,  and  differs  so  much  in  effect 
from  one  properly  specific,  that  if  the  fund  be  called  in 
or  fail,  the  legatee  will  not  be  deprived  of  his  legacy, 
but  be  permitted  to  receive  it  out  of  the  general  assets. 
Yet  the  legacy  is  so  far  specific  that  it  will  not  be  liable 
to  abate  with  general  legacies  upon "  a  deficiency  of 
assets :"  also,  at  page  1004,  that  "  general  legacies  do  not 
become  specific  because  they  are  charged  upon,  or  pay- 
able out  of,  the  proceeds  of  real  estate." 

"  The  onusprobandi  is  upon  the  party  seeking  priority, 
and  proof  must  be  clear  and  conclusive  that  the  testator 
so  intended,  because,  in  the  absence  of  such  proof  the 
14 
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testator  must  be  deemed  to  have  considered  his  estate 
safficient  to  pay  all." 

Redfidd  on  Wills  (vol.  2,  p.  142, 3  ed.),  on  the  author- 
ity of  Sellon  n.  Watts  (7  Jar.  N.  S.  Dig.,  134 ;  9  Weekly 
Sep,^  847)  and  MuUins  v.  Smith  (1  Drew.  &  Sm.  204), 
says :  "  that  a  demonstrative  legacy  has  the  prior  right  to 
the  fund,  out  of  which  it  is  directed  tobe  jmid,  as  against 
all  other  claims,  except  those  of  creditors.  If  that  is  so, 
and  it  seems  to  be  the  present  inclination  of  the  English 
courts,  demonstrative  legacies  have  all  the  advantage 
of  specific  legacies,  in  regard  to  the  fund  upon  which 
they  are  charged,  and  are  exempt  from  the  disadvan- 
tage attending  specific  legacies,  that  if  the  fund  fails, 
^either  wholly  or  in  part,  it  results  to  that  extent  in  de- 
feating the  bequest.  For  if  the  fund  for  a  demonstrative 
legacy  fails,  the  legatee  may  go  against  the  general  estate 
for  the  i|ni)aid  balance," 

The  result  of  these  authorities  is  that  it  was  the  duty 
of  the  executors  to  pay  the  net  rent  and  income  to 
Florence,  an^  that  there  was  no  authority  to  pay  any 
portion  thereof  to  the  other  legatees ;  but  that,  as  to  any 
balance  unpaid  to  hinj  out  of  the  particular  fund,  he  is 
A  general  legatee,  and  his  legacy  must  abate  with  the 
other  general  legacies. 

The  sum  directed  to  be  paid  for  the  keep  of  the  horse 
^^Phil,"  from  the  nature  of  the  case,  would  seem  to  be  a 
preferred  legacy,  to  be  first  paid  out  of  the  personalty, 
And  it  appearing  that  there  was  sufficient  for  that  pur- 
pose, I  am  of  the  opinion  that  the  executors  should 
receive  credit  for  the  full  amount  so  paid,  and  that  the 
income  and  rent  should  be  awarded  to  Florence,  uix)n 
the  balance  of  the  estate,  and  that  it  was  the  duty  of  the 
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execntors  to  have  protected  themselves  against  any  over 
payment  to  the  general  legatees  by  security. 

Ordered  accordingly. 


I  ^ » »■  I 


New  York  CoimTY.—HON.  D.  C.  CALVIN,  Subrogate.— 

February,  1880. 

Peeeman  v.  Fekbmak. 

In  the  matter  of  the  estate   of  Lokeaih"    Freeman, 

deceased. 

An  insolyent  exccutot's  promissory  note  held  by  the  estate,  must  be  deemed 
an  asset,  because  his  commissions  as  executor,  when  allowed,  must  be 
applied  to  the  liquidation  of  his  indebtedness. 

Executors  arc  entitled  to  commissions  only  on  the  settlement  of  their  ac- 
counts, and  the  allowance  thereof  by  the  Surrogate.  If,  before  such 
settlement  and  allowance,  they  withdraw  any  sums  by  way  of  commis- 
sions, they  are  chargeable  with  interest  on  the  amounts  withdrawn, 
from  the  date  of  the  withdrawal  to  the  date  of  the  decrea 

Compound  interest  is  only  allowable  in  cases  of  gross  delinquency,  or  in- 
tentional violation  of  duty. 

The  testator  gave  to  his  executors  the  sum  of  $4,000  in  trust,  to  invest  in 
bond  and  mortgage  on  real  estate  in  the  city  of  New  York,  or  its  vi- 
dnity,  and  to  apply  the  income  thereof  to  tlie  use  of  J.,  during  life. 
The  executors,  with  J/s  consent,  took  a  mortgage  on  the  testator's 
dwelling-house  in  New  Jersey,  which,  by  his  will,  he  devised  to  his 
daughter,  and  directed  that  it  be  valued  at  $8,000.  The  will  was  not 
recorded  in  New  Jersey,  and  the  interest  remained  in  arrears  for  several 
years.  IIM,  that  as  the  executors  had  acted  in  good  faith,  they  were 
not  chargeable  with  compound  interest  on  the  amount  so  invested; 
that  the  defect  of  title  through  failure  to  record  the  will  could  be  rem- 
edied by  a  subsequent  record  of  the  same.* 

Upon  the  non-payment  of  the  interest  on  this  mortgage,  .the  executors  paid 
the  same  out  of  the  general  funds  of  the  estate.     Heldt  that  as  the 

*  It  will  be  observed  that  the  objection  taken  was  not  as  to  ih^fact  of  the 
loon  outside  of  the  State.  Whether  a  New  York  trustee  may  invest  outside 
of  the  State  there  may  be  doubt    [.S!^.] 
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mortgage  had  been  set  apart  for  the  benefit  of  J.,  puntuant  to  the  will, 
it  became  a  separate  trust,  and  the  general  fund  could  not  be  used  to 
supply  any  loss  of  the  income  or  principal  thereof. 
It  seems f  that  as  between  life  tenants  and  remaindermen,  the  former  are 
usually  chargeable  with  temporary  repairs  and  ordinary  taxes,  but  as- 
sessments are  chargeable  either  wholly  to  the  interest  of  the  latter,  or 
are  apportionable  according  to  their  respective  interests.  But  funeral 
expenses  are  not  chargeable  to  the  life  tenant. 

MoTi03?r  to  confirm  auditor^ s  report  on  accounting  of 
executors.  Exceptions  were  filed,  as  follows:  On  be- 
half of  the  executors,  David  M.  Kellogg  and  Edgar 
Williams,  for  that  he  finds  that  the  amount  of  E. 
M.  Freeman's  promissory  note  of  $250,  and  D.  M. 
Kellogg' s  promissory  note  of  $1,000,  to  the  decedent, 
should  be  stricken  out  of  the  schedule  of  uncollectible 
debts,  and  credited  in  the  statement  of  assets  on  hand ; 
and  for  that  the  report  charges  them  interest  on  sums 
withdrawn  as  commissions,  from  the  dates  when  they 
were  severally  withdrawn  to  the  date  of  the  account. 

On  behalf  of  the  general  guardians  of  Laura  R.  and  Ida 
M.  Freeman,  cliildren  of  decedent,  for  that  the  anditor 
finds  that  the  executors  are  not  charged  with  compound 
interest  upon  sums  loaned  by  them  upon  two  certain 
mortgages  of  $4,000  and  $1,000,  respectively,  on  real 
estate  in  New  Jersey,  the  interest  upon  which  is  in 
arrear ;  for  that  they  are  not  charged  with  the  amounts 
I)aid  by  them  from  the  general  funds  of  the  estate,  to  a 
sister  of  decedent,  for  whose  benefit  they  set  apart  the 
$4,000  mortgage,  in  execution  of  their  trust  for  her 
under  the  will,  the  interest  upon  which  is  so  in  arrear ; 
and  that  they  are  not  charged  with  said  mortgages  as 
improper  investments,  and  particularly  with  the  $4,000 
mortgage,  because  the  borrower  had  no  title  of  record  to 
the  property,  and  because  they  have  not  foreclosed  or 
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collected  interest  upon  them;  and  on  behalf  of  grand- 
children, who  are  remaindermen,  that  the  auditor,  in  his 
calculation  of  the  net  income  of  the  estate,  between 
certain  dates,  should  have  deducted  from  the  gross 
income  the  ordinary  repairs  and  assessments  upon  the 
real  estate,  and  the  funeral  and  other  expenses  set  forth 
in  schedule  G,  part  1,  of  the  account,  and  charged  the 
same  in  whole  or  in  part  to  the  income  account. 

On  behalf  of  the  executor,  Edward  M.  Freeman,  and, 
of  Lorrain  C.  Freeman,  sons  and  legatees,  it  was  urged 
that  a  further  account,  and  a  final  distribution  of  the 
estate,  should  now  be  directed. 

Decedent  died  on  the  22d  day  of  September,  1876.  The 
notes  are  dated  February  20  and  August  30, 1875,  respec- 
tively. The  make^  were  then,  and  have  since  continued 
to  be,  insolvent.    They  are  both  executors  of  this  will. 

By  the  tenth  clause  of  his  will,  he  gave  to  the 
executors  the  sum  of  $4,000  in  trust,  to  invest  the  same 
on  bond  and  mortgage  of  real  estate  in  the  city  of  New 
York,  or  its  vicinity,  and  to  keep  the  same  so  invested 
dniitig  the  life  of  his  sister,  Julianna,  and  apply  the  in- 
terest and  income  thereof  to  her  use  half  yearly,  or 
quarterly,  as  long  as  she  might  live,  and  at  her  decease, 
the  principal  was  to  rerert  to  and  form  part  of  his 
residuary  estate. 

In  May,  1677,  the  executors  loaned  to  Amy  H. 
Kellogg,  a  daughter  of  decedent,  the  sum  of  §4,000  on  a 
bond  and  mortgage,  drawing  interest  at  seven  per  cent., 
-pSLjahle  semi-annually,  on  real  estate  at  Woodbridge, 
If.  J.,  being  his  ''dwelling-house  and  land,"  which,  by 
the  third  clause  of  his  will  and  the  preamble  of  the  co- 
dicil, he  devised  to  her,  and  directed  that  it  be  valued  at 
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$8,000,  as  a  part  of  her  share  of  his  estate  on  the  division 
thereof.  Previous  to  making  this  loan,  they  caused  a 
search  for  deeds,  mortgages,  judgments,  &c.,  against  the 
mortgagor,  to  be  made,  and  again  in  February,  1879,  when 
they  caused  the  mortgage  to  be  recorded,  and  found 
none.  Of  this  property,  the  testator  executed  a  deed  to 
her,  which  was  found  among  his  papers,  and  which  he 
directed  his  executors  to  deliver  to  her.  This  they  failed 
to  do.  Neither  the  deed  nor  the  will  were  recorded  in  the 
county  where  the  property  covered  by  the  mor^ge  was 
situated.  This  bond  and  mortgage,  the  executors  set 
apart  for  the  benefit  of  the  said  Julianna,  in  execution  of 
their  trust,  under  the  said  tenth  clause  of  the  will,  she 
not  dissenting.  The  mortgagor  has  not  paid  the  interest 
on  it  since  November,  1877.  The  executors  have  since 
paid  the  said  Julianna  the  amount  of  interest  due  by  it  oat 
of  the  income  of  the  estate.  The  share  of  the  income  of 
Amy,  as  residuary  legatee,  not  distributed,  is  sufficient 
to  pay  the  interest  over  due. 

The  $1,000  mortgage  was  paid  ofi  pending  these  pro- 
ceedings. 

Between  August  1,  1876,  and  May  23,  1878,  each  of 
the  executors  withdrew  various  sums,  as  commissions, 
the  interest  on  which,  from  the  times  they  were  severally 
withdrawn,  amounts  to  $674.50. 

N.  Reeve; /or  escecutora  Kellogg  arid  WUHama^ 
Crab.  M.  Eable,  far  executor  JSdward  Mi  FYeeman, 

The  Surkogate. — The  exception  of  the  executors, 
Kellogg  and  Williams,  resx)ecting  the  uncollected  notes 
of  Freeman  and  Williams,  above  referred  to,  cannot  be 
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sustained,  for  the  reason,  first,  that  such  notes  must  be 
regarded  as  assets  in  the  hands  of  the  executors  (3  H.  J3.^ 
01,  §  14,  6  ed.) ;  and,  second,  because  each  of  said  execu- 
tors  appears  to  be  entitled  to  commissions,  exceeding 
the  amount  of  their  respective  notes,  and  it  will  be  their 
duty  to  apply  such  commissions,  when  allowed,  towards 
the  payment  of  such  indebtedness ;  hence  the  proceeds 
of  those  notes,  though  the  makers  are  insolvent,  will 
become  assets  in  the  executors'  hands.  The  case  would 
have  presented  a  question  of  more  embarrassment,  if  the 
commissions  had  been  insufficient  to  pay  the  notes,  for 
while  the  statute  provides  that  such  indebtedness  shall 
be  regarded  as  assets  in  the  hands  of  the  executors,  yet 
it  is  quite  clear  that  the  other  executors  ought  not  to  be 
charged  therewith,  when  they  have  been  unable  to  real- 
ize the  same,  by  reason  of  the  insolvency  of  the  makers. 
The  proper  mode,  therefore,  of  stating  the  account, 
would  be  to  enter  the  claims  as  uncollected  and  uncol- 
lectible, except  by  application  of  the  commissions  to  be 
allowed. 

The  exception,  by  the  same  parties,  to  the  charge  of 
interest  on  sums  withdrawn,  must  be  overruled,  because, 
by  3  jB.  fil,  101,  section  71  (0  ed.),  the  executors  were 
only  entitled  to  commissions  on  the  settlement  of  their 
account,  and  the  allowance  thereof  by  the  Surrogate 
thereon.  They  must  be  held,  therefore,  to  have  improp- 
erly  appropriated  the  funds  of  the  estate  to  their  per* 
sonal  use,  and  to  be  chargeable  with  interest  thereon, 
from  the  time  of  such  misappropriation  to  the  time  of 
entering  the  decree,  when  the  appropriate  allowances 
may  be  made,  and  provision  made  therewith,  to  liq^uid- 
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ate  any  indebtedness  of  the  respective  execators  to  the 
estate. 

The  exception  of  the  general  guardians  to  the  finding 
of  the  auditor,  refusing  to  charge  the  executors  Avith 
compound  interest  upon  the  sums  loaned  upon  two 
mortgages  upon  real  estate  in  New  Jersey,  one  for  $4,000 
and  another  for  $1,000,  it  appearing  that  the  interest  is 
in  arrear,  cannot  be  sustained  under  the  facts  of  the 
case.  It  appears  that  the  mortgage  for  $4,000  is  upon 
property  devised  to  decedent's  daughter,  Amy  H.,  esti- 
mated by  him  to  be  worth  $8,000.  There  is  no  other 
evidence  in  the  case  as  to  the  value  of  the  property.  It 
also  appears  that,  pursuant  to  the  terms  of  the  will, 
the  mortgage  was  set  aside  and  held  in  trust  for  dece- 
dent's sister,  and  that  the  $1,000  mortgage  has  been 
paid  with  interest,  to  the  executors,  pending  this  pro- 
ceeding. Without  regard  to  the  provision  of  the  will 
that  the  executors  should  invest  the  said  $4,000  on 
bond  and  mortgage  on  real  estate  in  the  city  of  New 
York  or  its  vicinity,  I  am  of  the  opinion  that  the  exec- 
utors, having  acted  in  good  faith,  and  with  propei*  pru- 
dence, were  entitled  to  make  the  loan  upon  adequate 
security  upon  real  estate  in  the  state  of  New  Jersey. 
For  though  the  executors  may  have  been  remiss  in  not 
recording  the  will,  yet  as  there  is  no  real  defect  in  the 
title  that  record  may  now  be  made,  and  provision  there- 
for may  be  inserted  in  the  decree.  Besides,  compound 
interest  is  only  allowable  in  cases  of  gross  delinquency, 
or  intentional  violation  of  duty.  {Itedf.  Swrr.  Pr.,  400 ; 
Tucker  v.  McDermott,  2  Red/.  3ia.) 

The  exception  to  the  refusal  of  the  auditor  to  charge 
the  executors  with  sums  paid  out  of  the  general  funds  of 
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the  estate  to  the  sister  of  decedent,  because  of  the  non- 
payment of  interest  on  the  $4,000  mortgage  set  apart  for 
her,  should,  in  my  opinion,  be  sustained,  though  the 
auditor  finds,  in  substance,  that  the  mortgagor  has  suffi- 
cient interest  undistributed  in  the  estate  to  pay  the 
interest  in  arrear.  If  this  mortgage,  as  seems  to  be  con- 
ceded, was  set  apart  for  the  benefit  of  decedent's  sister, 
pursuant  to  the  terms  of  the  will,  it  became  a  separate 
trust,  and  the  balance  of  the  estate  could  not  be  used, 
either  to  pay  the  interest  thereon  or  supply  any  loss  of 
the  principal.  The  executors  had,  therefore,  no  right  to 
use  the  general  funds  of  the  estate  to  supply  the  defi- 
ciency of  income  from  such  mortgage.  They  should  be 
charged  therewith,  with  leave  to  retain  sufficient  of  the  in- 
terest of  the  mortgagor  in  this  estate,  to  reimburse  them. 

The  next  exception  to  the  refusal  of  the  auditor  to 
charge  the  executors,  for  the  alleged  improper  invest- 
ments in  the  mortgages  mentioned,  has  been  sufficiently 
considered,  and  should  be  overruled. 

The  exception  in  behalf  of  the  grandchildren,  remain- 
dermen, that  in  the  computation  of  the  net  income, 
between  July  15,  1876,  and  July  15,  1878,  the  auditor 
neglected  to  charge  to  the  income  account  ordinary 
repairs  and  assessments  upon  the  real  estate,  and  the 
funeml  and  other  expenses,  does  not  seem  to  me  to  be 
material,  for  the  reason  that  that  computation  was  only 
made  for  the  purpose  of  ascertaining  the  shares  of 
Edward  M.  and  Lorrain  C.  Freeman,  which,  under  a* 
prior  agreement  should  go  to  Mrs.  Dixon,  and  when 
those  sums  shall  be  paid,  the  repairs,  assessments,  &c., 
would  seem  to  be  properly  chargeable  to  the  body  of  the 
estate,  as,  under  the  eleventh  clause  of  the  will,  no  division 
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of  the  residuary  estate  would  aj^pear  to  be  contemplated 
until  after  the  death  of  the  beneficiaries  provided  for  in 
the  preceding  clauses  of  the  will.  Hence,  the  expenses 
referred  to  would  seem  to  be  properly  chargeable  upon 
the  body  of  the  estate,  although  temporary  repairs  and 
ordinary  taxes  are  usually  chargeable  to  the  life  tenant, 
and  assessments  are  either  chargeable  wholly  to  the 
interest  of  the  remaindermen,  or  apportioned  according 
to  their  respective  interests.  Bat  why  the  life  tenants 
should  be  charged  with  the  funeral  expenses,  is  not  ap- 
preciated.    This  exception  should  be  overruled. 

With  the  modification  above  suggested,  the  auditors 
report  should-  be  confirmed. 

,  Ordered  accordingly. 


New  Yoek  County.— HON.   D.   C.  CALVIN,  Surbogatb.— 

February,  1880. 

Freeman  «.  Kellogg. 

In  the  matter  of  Vie  estate   of  Loueain   Feeemak, 

deceased. 

The  term  "  improvidence,"  as  employed  in  the  statute  (sub.  5,  §  8,  8  12L  B., 
73  [G  ed.  I),  autliorizing  the  removal  of  an  executor,  refers  to  habits  of 
mind  and  conduct  which  become  a. part  of  the  man,  and  render  him 
generally  unfit  for  the  trust  in  question. 

Executors,  who  are  without  pecuniary  responsibility,  may  be  compelled  to 
give  security,  under  the  statute  (|^  19,  3  E.  8.,  7o  [G  cd.])*  authorizing 
such  a  proceeding,  where  the  circumstances  of  the  executors  are  so 
precarious  as  not  to  afford  adequate  security  for  their  due  administra- 
tion of  the  estate,  although  the  testatrir  was  aware  of  their  imiKcuuious 
condition.    (Shields  v.  Shields,  60  Barb.,  5G,  disapproved.) 

J_ __.         '  .  Illl  !■■!■■■  _        J |_ 

«  See  CcKie  CM  I'roeedure,  %%  2085.  2687. 
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Where  all  the  adult  beneficiaries  and  the  general  gaaidian  of  infant  bene- 
ficiaries, with  knowledge  of  the  insolvent  condition  of  the  executors, 
consented  to  their  appointment  and  to  their  acting  as  such,  without 
eecurily, — Held,  that  all  the  parties,  except  the  general  guardian,  who 
bad  no  power  to  enter  into  such  an  agreement,  thereby  waived  the 
j  right  to  require  the  executors  to  give  security  because  of  their  insolv- 
ency, and  that  the  executors  would  be  required  to  give  security  only 
for  the  shares  of  the  infant  beneficiaries. 


Motion  on  the  part  of  Mary  E.  Freeman,  as  general 
gnardian  of  the  infant  daughter  of  decedent,  Laura  R. 
Freeman,  and  one  of  the  residuary  legatees  under  his 
will,  to  remove  the  persons  appointed  executors,  David 
M.  Kellogg,  Edgar  Williams,  and  Edward  M.  Freeman, 
on  the  ground  that  they  have  become  incompetent  by 
law  to  serve,  and  that  their  circumstances  are  so  precari- 
ous as  not  to  afford  adequate  security  for  their  due  ad- 
ministration. 

The  petition  set  forth  the  proceedings  of  tue  executors 
as  they  appeared  upon  the  accounting  referred  to  in  the 
preceding  case  (Freeman  v.  Freeman) ;  it  alleged  the 
failure  of  the  executors  to  collect  the  Kellogg  note  ;  the 
insolvency  of  Kellogg  and  Williams  ;  the  withdrawal  of 
commissions  by  the  executors,  $2,231  by  Freeman,  $2,600 
by  Kellogg,  $2,143  by  Williams;  the  loan  of  $4,000  to 
Amy  H.  Kellogg  on  New  Jersey  property  ;  the  practice 
of  Williams  to  sign  checks  in  blank  to  be  used  by  the 
other  executors ;  that  the  bank  account  of  the  estate  was 
kept  only  in  the  name  of  Kellogg  and  Williams.  The 
petition  further  set  forth  the  report  of  the  referee  as  to 
the  amount  chargeable  against  the  executors,  as  fol- 
lows: 
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The  execQ  tors  are  chargeable  with  the  amount 
of  the  inventory,  increase  thereon,  and  in- 
terest, to  amount  of  $674.53,  on  sums  appro- 
X^riated  as  commissions,       ....  $229,230.89 

And  are  to  be  credited  with  expenses,  debts 
paid,  legacies,  investments,  and  certain  dis- 
allowances, &c., 219,016.92 


Balance  of  cash  in  their  lands  .  .  :  $10,203.97 
To  this  petition  the  executors,  Kellogg  and  Williams, 
answer:  Tliat  they  refer  to  the  will  and  codicil ;  that  the 
testator  died  on  September  22, 1875  ;  that  all  his  children 
then  living,  except  the  said  two  infant  children,  were 
adult  children  by  a  first  wife  ;  that  after  his  death,  and 
upon  the  executors  offering  the  will  for  probate,  Susan 
A.  Dixon,  a  daughter,  and  his  widow,  the  said  Mary  K, 
contested  the  probate  thereof  ;  that  all  the  children  and 
heirs  appeared.  Evidence  was  taken,  and  on  July  15, 
1876,  all  the  parties  appearing  in  such  proceedings  en- 
tered into  an  agreement,  providing  for  the  withdrawal  of 
the  objections  to  the  probate,  the  issuing  of  the  letters 
testamentary,  without  requiring  the  executors  to  give 
bonds  or  other  security ;  the  occupancy  by  the  widow  and 
her  said  two  minor  children,  of  the  house  and  premises 
46  West  One  Hundred  and  Twenty-eighth  street,  for  five 
years  from  May  1,  1876,  in  addition  to  the  provisions  of 
the  will  for  their  benefit ;  providing  further  for  the  pay- 
ment to  Mrs.  Dixon  of  $8,000,  in  addition  to  her  bequest 
of  $10,000,  in  specified  amounts,  out  of  the  shares  of 
other  legatees,  who  assigned  their  interests  to  secure  their 
respective  quotas :  Edward  M.  and  Lorrain  C.'s  quotas  to 
be  taken  out  of  their  incomes  from  the  estate,  and  that 
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the  costs  and  fees  of  contestants'  proctors  and  counsel 
be  fixed  at  $2,000,  to  be  paid  oat  of  the  estate,  and  bind- 
ing themselves  each  to  the  other  for  the  faithful  per- 
foimance  of  the  agreement. 

The  answer  further  stated  that  thereafter,  and  on  the 
18th  of  July,  1876,  a  decree  was  entered,  approving  the 
said  agreement,  admitting  the  will  and  codicil  to  probate, 
ordering  letters  to  be  issued  to  said  executors,  and  con- 
struing the  will,  particularly  as  to  the  said  minor  chil- 
dren. That  in  pursuance  of  said  agreement,  the  said 
widow  and  children  entered  into  possession  of  said 
house ;  that  certain  of  the  said  legatees  had  since  paid 
to  Mrs.  Dixon  the  amounts  due  by  it;  that  the  contest 
and  other  proceedings  subjected  the  estate  to  large  proc- 
tor and  guardians'  counsel  fees.  That  at  the  time  of 
entering  into  said  agreement,  and  the  entry  of  the  decree 
thereunder,  all  the  parties  to  the  agreement  well  knew 
that  neither  of  said  executors  had  any  property,  or 
X)ecuniary  resi)onsibility  ;  that  the  said  accounting  was  a 
voluntary  one,  all  of  the  persons  interested  being  repre- 
sented therein  and  the  reference  thereunder,  and  that 
a  large  amount  of  testimony  had  been  taken.  That  in 
their  account  they  had  not  credited  themselves  with  any 
commissions,  or  charged  any,  and  had  not  charged  them- 
selves with  $4,500,  borrowed  by  them  for  a  temporary 
purpose  for  the  benefit  of  the  estate,  and  from  which  loan 
it  did  receive  a  direct  benefit  and  profit,  and  which  had 
been  paid  in  since  the  date  of  said  account. 

That  they  appropriated  the  commissions  stated  in  the 
petition  upon  advice  of  counsel,  and  for  other  reasons. 

That  executor  Freeman  was  without  means  and  prac- 
tically insolvent.    That  Kellogg  has  had  no  property 
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sitice  the  death  of  testator,  and  that  nearly  all  his  time 
has  been  absorbed  in  taking  care  of  the  estate,  and  in  at- 
tending to  numerous  lawsuits  in  connection  therewith. 
That  after  his  marriage  with  decedent's  daughter  he 
always  had  most  intimate  business  and  social  relations 
with  decedent,  who  well  knew  he  had  no  property,  ex- 
cept that  gained  from  occasional  business,  and  derived 
from  decedent,  who  also  loaned  him  the  $1,000,  knowing 
he  was  poor.  That  executor  Williams  was  a  large  real- 
estate  holder,  and  became  embarrassed  in  1874 ;  that 
testator  knew  he  was  so  embarrassed,  knew  he  could  not 
pay  his  debts,  and  yet  frequently,  before  his  death,  ex- 
pressed his  high  regard  for  and  confidence  in  him; 
that  he  (Williams)  married  a  daughter  of  decedent  in 
1860,  and  up  to  1873  attended  to  a  large  number  of  real- 
estate  and  other  business  transactions  for  him,  and  paid 
over  to  him  large  sums  of  money ;  that  he  frequently 
spoke  to  each  of  them  about  the  other,  and,  knowing 
their  circumstances,  expressed  gi*eat  confidence  in  them; 
that  no  testimony  was  produced  before  said  referee, 
that  any  money  had  been  lost  to  the  estate  by  any  act 
of  theirs ;  that  the  loan  of  $4,000  to  Amy  H.  Kellogg 
is  on  the  same  property  devised  by  the  will  and  ap- 
praised by  the  testator  at  $8,000;  that  there  were 
several  second  mortgages  on  property  which  they  pur- 
chased on  foreclosures.  That  all  such  purchases  have 
resulted  without  loss,  and  have  yielded  an  income ;  that 
without  the  utmost  care  and  diligence  and  the  confi- 
dence of  the  holders  of  first  mortgages  in  their  ability 
to  manage  such  estates,  some  of  the  second  mortgages 
might  have  been  lost;  that  they  have  economized  in 


NEW  YORK,  FEBRUARY,  1880.  223 

FREEMAN  V.  KELLOOO. 


every  respect  in  expenses,  and  that  the  childi'en  would 
have  been  paid  a  continuing  income  if  the  infant  chil- 
dren, by  their  guardians,  had  not  prosecuted  to  appeal, 
a  second  time,  a  suit  which  required  a  reserve  to  be 
made  to  protect  executors  against  the  contingency  of  an 
adverse  decision ;  that  executor  Freemau  resides  in  New 
Jersey,  and  came  to  their  office  only  at  irregular  inter- 
vals ;  that  he  is  a  man  of  feeble  mind,  and  easily  per- 
suaded by  others  ;  and  assisted  respondents  only  by 
writing  up  the  accounts.  That  after  uniting  with  them 
in  asking  for  an  accounting  he  refused  to  sign  the  ac- 
count as  rendered,  employed  counsel,  and  assumed  an 
antagonistic  position  ;  that  not  one  dollar  belonging  to 
said  estate  has  been  used  for  any  other  purpose  than  its 
legitimate  business  and  disbursements,  and  they  refer  to 
the  account,  testimony,  exhibits,  &c.,  in  confinnation 
of  their  answer.  That  it  is  untrue  that  Freeman  ever 
signed  any  check  in  blank  which  was  used  for  any  other 
purpose  than  that  for  which  it  was  signed ;  that  it  was 
his  constant  practice  to  sign  checks  in  blank  for  his 
own  convenience,  and  to  save  himself  expense  and 
trouble. 

N.  Reeve,  for  executors  KeUogg  and  WiUiami, 
CiXAfl.  M.  Earle,  for  executor  Freeman, 
E-  L.  Pancheb,  for  gejural  guardian,  petitioner, 
Geo.  B.  M0RBI8,  tpeeidl  guardian. 

The  SrruRoaATT:. — From  a  careful  consideration  of  the 
papers  submitted  on  this  motion,  and  such  as  I  have 
been  able  to  give  to  the  questions  raised  on  the  execu- 
tors' accounting,  I  am  not  able  to  find  that  the  executors 
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Bought  to  be  removed  or  required  to  give  security,  have 
become  incompetent  by  law  to  serve,  by  reason  either  of 
dishonesty,  improvidence,  or  want  of  understanding. 
Judge  CoMSTOCK,  in  Emerson  v.  Bowers  (14  jflT.  T.,  449, 
at  page  454)  defines  improvidence,  as  used  by  the 
statute  in  question  (sub.  6,  §  3,  3  S.  S.^  73  [6  ed.]),  as 
follows:  "The  term  evidently  refers  to  habits  of  mind 
and  conduct  which  become  a  part  of  the  man,  and  render 
him  generally  and  under  all  ordinary  circumstances  unfit 
for  the  trust  or  employment  in  question."  Hence  the 
motion  must  be  determined  as  to  whether  the  circum- 
stances of  the  executors  are  so  precarious  as  not  to 
afford  adequate  security  for  their  due  administration  of 
the  estate  (§  19,  3  R,  S.,  75  [6  ed.]). 

Except  as  to  the  executor  Freeman,  who  is  a  non- 
resident of  the  state,  and  who  for  that  reason  may  be 
required  to  give  security,  it  is  conceded  that  the  exec- 
utors are  without  pecuniary  responsibility.  But  it  is 
claimed,  in  their  behalf,  that  their  condition  has  not 
materially  changed  since  their  appointment,  and  that 
the  testator  was  aware  of  their  impecunious  condition 
when  he  nominated  them  by  his  will,  and  that  the 
guardian  of  the  infant,  who  petitions  for  their  removal, 
with  a  full  knowledge  of  their  condition,  entered  into  an 
agreement  with  other  of  the  beneficiaries  by  which  the 
contest  of  the  will  was  withdrawn,  and  it  was  probated; 
and  that  it  was  thereby  provided  that  said  executors 
should  receive  letters,  and  act  as  executors  and  trustees, 
pursuant  to  the  terms  of  the  said  will,  without  security. 
But  I  am  of  the  opinion  that  section  19,  above  referred 
to,  when  it  authorizes  the  Surrogate  to  require  secarity 
of  an  executor  when  it  shall  appear  that  his  drcnm- 
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Stances  are  so  precarioas,  &g.,  is  not  affected  by  the  fact 
that  the  decedent  knew  of  their  pecuniary  conditicm 
when  he  appointed  them.  I  approve  and  follow  the  rale 
laid  down  by  Chancellor  Walworth,  in  Wood  «.  Wood 
(4  Paige,  299,  at  S03.)  **It  is  not  material  to  inqnire 
whether  the  testator  was  aware  of  the  want  of  responsi- 
bility in  the  executor,  at  the  time  of  making  the  will. 
For  if  the  testator  has  been  so  improvident  as  to  commit 
the  administration  of  his  estate  to  one  whose  circum- 
stances are  such  as  not  to  afford  adequate  security  lor 
the  faithful  discharge  of  his  trust,  the  court  must  inler- 
fei*e  for  the  protection  of  the  estate  against  the  effects  of 
such  improvidence."  In  Holmes  t.  Cock  (2  Barh.  C%., 
42C)  it  was  held  that  the  statute  in  question  was  appli- 
cable to  a  case  of  an  executor  who  had  not  sufficient 
property,  exclusive  of  the  contingent  interest  of  his  wife 
in  the  proceeds  of  the  real  estate  of  the  testator,  to  pay 
his  debts.  At  page  428,  the  learned  Chancellor,  in 
speaking  of  an  executor,  authorized  by  the  will  to  sell 
real  estate,  says:  ^'He  may  then  sell  the  farm  without 
notice  to  any  one,  and  being  insolvent,  there  is  no 
certainty  that  the  proceeds  will  be  safe  in  his  hands." 
These  authorities  do  not  seem  to  me  to  be  overcome  by 
the  case  of  Shields  v.  Shields  (60  Barb.,  56).  For,  in  the 
latter  case,  there  is  an  obvious  misinterpretation  of  the 
expression  used  in  the  19th  section,  ^^  or  that  his  circum- 
stances are  so  precarious  as  not  to  afford  adequate 
security,"  &c.,  by  ascribing  to  *^ circumstances"  the  per- 
sonal traits  of  the  executor  rather  than  his  pecuniary 
responsibility. 

I  am  therefore  of  the  opinion  that  it  is  my  dnty  to  hold 
that  the  executors'  circumstances  are  not  such  as  to 

16 
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afford  adequate  secarity  for  the  due  administration  of 
the  estate,  and  that  they  should  be  required  to  give 
security.  But  as  all  the  adult  beneficiaries  have,  in  my 
opinion,  waived  their  right  to  demand  security  by  the 
agreement  referred  to,  no  material  chaijige  having  oc- 
curred in  their  pecuniary  condition  since,  they  shonld 
not  be  required  to  give  such  security,  except  to  cover  the 
interests  of  the  infants,  whose  guardian  had  no  right  to 
waive  such  security,  and  who  may,  in  my  opinion, 
petition  for  this  relief,  though  the  petitioning  guardian 
signed  the  agreement  individually. 

I  cannot  concur  with  the  learned  counsel  for  the 
petitioner,  that  it  is  incumbent  ui)on  the  executors  to 
show,  affirmatively,  that  they  have  wisely  and  honestly 
administered  the  estate.  When  the  petitioner  alleges 
their  dereliction,  she  is  bound  to  prove  it;  and,  in  re- 
spect to  the  account  rendered,  it  being  duly  verified  and 
vouched,  the  onus  is  upon  the  objectors  to  falsify  or 
surcharge. 

Ordered  accordingly. 


Nicw  ToBK  CoiTNTT.— HOTSr.  D.  a   CALVIN,  Subbogatb.— 

March,  1880. 

Matter  of  Ridgway. 

In  tTie  matter  cf  the  estate  of  Maby  Ridgway,   de- 
ceased. 

The  will  of  M.  R  gave  to  trustees  the  residue  of  the  estate,  to  be  divided 
into  two  equal  parta  for  her  two'  grandchildren,  the  income  of  their 
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several  portions  to  be  paid  to  them  until  they  should  attain  the  age  ot 
thirty  years,  when  one-half  of  the  principal  was  to  be  paid  to  them 
rebpectively,  and  the  income  of  the  balance  should  be  paid  to  them 
until  they  should  severally  arrive  at  the  age  of  thirty -five,  when  the 
balance  of  the  principal  was  to  become  payable.  In  the  event  of  the 
death  of  the  grandchildren  without  issue,  before  such  payment,  then 
the  amount  unpaid,  inciudmg  income,  was  directed  to  be  paid  to  ptber 
residuary  legatees  named.  Held,  that  the  legal  title  to  the  estate  vested 
in  the  trustees  immediately  upon  the  death  of  the  testatrix,  and  that 
upon  the  death  of  the  grandchildren  without  issue  before  the  lime 
limited  for  the  distribution  of  the  principal,  the  gifts  were  vestetl  in 
those  to  whom  they  were  upon  such  contingency  limited.  (Stinde  v, 
Ridgway,  65  Ifato.  JV.,  301,  followed.) 

The  will  further  bequeathed  to  M.  W..  one  of  the  grandchildren,  all  the 
jewelry,  silverware,  and  wearing  appaiel  of  the  testatrix,  and  to  both 
her  grandchildren,  J.  W.  and  M.  W.,  all  her  paintings  and  pictures. 
Ildd,  to  be  a  vested  legacy. 

The  testatrix  and  her  grandchildren,  J.  W.  and  M.  W.,  together  with  the 
father  of  the  latter,  perished  in  the  steamer  SchUler.  They  were  all  in 
the  pavilion  upon  the  deck,  after  the  disaster  to  the  ship.  The  testa- 
trix was  washed  out  of  the  pavilion,  but  the  evidence  did  not  disclose 
whether  she  was  carried  out  into  the  sea  or  to  some  other  part  of  the 
deck.  The  children,  with  their  father,  were  seen  alive  in  the  pavilion 
some  ten  or  Hftecn  minutes  after  the  testatrix  was  swept  away.  The 
dead  body  of  testatrix  was  afterwards  recovered,  but  the  remains  of 
the  children  were  never  found.  Held,  that  the  evidence  of  siwvivor- 
fihip  of  the  grandchildren  was  insufllcient. 

Where  two  persons  are  lost  by  the  same  calamity  at  sea,  it  does  not  follow 
that  the  one  last  seen  alive  is  necessai'ily  the  survivor. 

The  nature  of  the  application  and  the  facts  appear 
Bufficiently  in  the  opinion. 

John  D.  Taylor  and  S.  Rvwej^,  far  admijuitraUfrt. 
Obo.  C.  Geitet,  far  next  of  kirk 

The  Surrooatb.— In  January,  1878,  the  administra- 
tors with  the  will  annexed  of  the  testatrix  finally  ac- 
counted, and  by  the  decree  they  were  ordered  to  retain  > 
in  their  hands  $5,270.92,  subject  to  the  further  order  of 
this  court,  on  the  final  determination  of  the  rights  of 
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the  parties,  together  with  anj  other  assets  then  in  their 
hands,  as  snch  administrators.  Anterior  to  snch  decree, 
and  on  July  33,  18T7,  Gfeoi^  H.  Nichols  and  another, 
execntors  of  Charles  W.  Walter,  deceased,  and  Angnstns 
Stinde  and  others,  were  allowed  to  intervene  in  said  ac- 
oonntiag  to  show  their  rights  to  a  distributive  share  of 
the  estate.  The  said  Stinde  and  others  claimed  to  be 
the  sole  heirs-at-law  and  next-of-kin  of  Joseph  R.  and 
Mary  R.  Walter,  and  Charles  W.  Walter, 

It  appears  that  the  testatrix  and  her  two  grandchil- 
dren, Joseph  R.  and  Mary  R.  Walter,  and  their  father, 
Charles  W.  Walter,  perished  on  the  steamship  ScJUUer; 
that  they  were  in  the  x)aYilion  npon  the  deck  after  the 
disaster  to  the  ship ;  that  the  waves  broke  over  the  ship, 
and  testatrix  was  washed  out  of  the  pavilion,  bnt  the 
evidence  does  not  disclose  whether  she  was  carried  out 
into  the  sea,  or  some  other  part  of  the  deck ;  the  disaster 
occurred  at  night.  The  children,  with  their  father,  were 
seen  alive  in  the  j)aviIion  some  ten  or  fifteen  minutes 
after  the  disappearance  of  the  testatrix,  when  the  ]>avll- 
ion  with  its  inmates  was  swept  away.  The  dead  body  of 
the  testat  rix  was  af  tenvards  recovered,  but  the  remains 
of  the  children  were  never  found. 

The  parties  who  have  intervened  base  their  claim  to 
this  estate  ui)on  the  alleged  survivorship  of  the  children, 
and  claim  to  have  given  sufficient  evidence  of  such  sor- 
vivorship. 

The  will  of  decedent,  among  other  things,  bequeathed 
to  Mary  R.  Walter  all  decedent^ s  jewelry,  silverware 
and  wearing  apparel,  and  her  x>^ntings  and  pictures  to 
her  grandchildren,  Joseph  R.  and  Mary  R.,  at  the  time  her 
executors  were  directed  to  take  i>osse8sion  of  her  house 
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and  f amiture.  By  the  residuary  clause,  she  gave  to  her 
trustees  the  residue  of  her  estate,  to  be  divided  into  two 
eqoal  parts,  for  each  of  her  grandchildren,  the  income  to 
be  paid  to  them  respectively,  until  they  should  become 
thirty  years  of  age,  when  one-half  of  the  principal  was 
to  be  paid  to  them  respectively,  and  the  income  of  the] 
balance  until  they  should  arrive  at  the  age  of  thirty-five 
respectively,  when  the  balance  of  the  principal  was  to 
become  payable.  In  the  event  of  their  deaths  without 
issue,  before  such  pajrment,  then  the  amount  unpaid 
including  income,  was  directed  to  be  paid  to  other  resi- 
duary legatees  named. 

In  Newell  v.  Nichols  (12  Hun,  604),  the  will  of  Eliza- 
beth M.  Walter,  the  mother  of  Mary  B.  and  Joseph  B., 
was  under  consideration*  This  will  contained  snb- 
scantially  provisions  like  that  under  consideration.  It 
was  held,  in  this  case,  in  substance,  that  the  legal  title  to 
the  estate  vested  in  the  trustees  immediately  upon  the 
death  of  the  testatrix,  and  remained  in  them  until  the 
death  of  the  grandchildren,  and  that  the  legal  title  or 
interest  vested  in  the  grandchildren ;  that  upon  their 
deaths  they  bad  nothing  to  transmit,  and  having  died 
without  issue,  before  the  time  limited  for  their  receiv- 
ijig  the  principal  of  the  estate,  the  gifts  over  vested 
in  those  to  whom  they  were  upon  such  contingency 
limited.  That  case  went  to  the  Court  of  Appeala 
and  was  affirmed  (75  N.  71,  78).  The  chief  justice, 
who  delivered  the  opinion  of  the  court,  stated  that  he 
fully  concurred  in  the  opinion  and  views  of  the  court 
below.  From  the  terms  of  the  will,  I  am  not  able 
to  perceive  any  ground  of  argument  in  &vor  of  the 
legacies  being  vested  in  the  two  grandchildren;   for 
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it  seems  to  me  incontrovertible  that  there  was  no  inten- 
tion on  the  part  of  the  testatrix  to  vest  any  portion  of 
the  corpus  of  the  residtuuy  estate  in  the  grandchildren, 
1  in  the  event  of  their  dying  without  issue  before  attaining 
the  age  of  thirty  years.  Hence  I  conclude  that  the 
parties  intervening  have  no  right  to  any  part  of  the 
residuum  of  the  estate.  Such  seems  to  be  the  opinion 
of  Judge  Vax  Vorst  also,  in  Stinde  v.  Ridgway  (55 
Sow.  Pr.y  301),  where  the  provisions  of  this  will  were 
under  coasideration. 

If  this  were  the  only  clause  of  the  will  to  be  considered 
there  would  be  no  necessity  for  passing  upon  the  ques- 
tion of  survivorship.  But  the  legacy  of  the  jewelry,  &c., 
was  a  clear  vested  legacy,  and  I  am  of  the  opinion  that 
the  legacy  of  the  pictures  is  also  a  vested  legacy ;  hence 
it  becomes  necessary  to  determine  the  question  of  sur- 
vivorship. 

The  case  of  Pell  v.  Ball  (1  CJieDes  Bq.  8.  C,  93)  is  cited 
by  counsel,  and  also  by  Judge  Vaic  Vobst,  in  Stinde  v, 
Ridgway,  above  cited,  at  page  303.  The  citation  fol- 
lows the  saggestion  that  the  evidence  in  this  case  may 
be  sufficient  to  justify  the  conclusion  that  the  childreu 
survived  their  grandmother,  as  they  were  last  seen  aliFe. 
But  the  case  of  Pell  v.  Ball  does  not  fully  support  that 
suggestion,^  for  in  that  case  there  was  an  explosion  of 
one  of  the  boilers  of  a  steamer,  in  that  part  of  the  boat 
where  the  husband's  berth  may  have  been  situated, 
which  explosion  resulted  in  the  breaking  amidships  and 
the  sinking  of  the  boat,  and  the  destruction  of  many  of 
the  passengers,  several  of  whom  were  killed  by  the  ex- 
plosion itself.  Immediately  after  the  explosion  the 
decedent's  wife  was  heard  calling  frantically  from  the 
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forward  deck  the  name  of  her  husband,  which  was  heard 
by  many  of  the  passengers,  but  the  husband  made  no 
answer,  and  was  probably  never  seen  after  the  explosion. 
In  that  case  there  was  an  opportunity  for  the  decedent's 
husband  to  have  been  instantly  killed  by  the  explosion, 
and  the  circumstances  seem  to  warrant  that  presumption. 
The  facts  of  the  case  are  to  my  mind  materially  differen  t. 
When  two  persons  are  lost  by  the  same  calamity,  at  sea, 
it  does  not  follow,  in  my  opinion,  that  the  one  last  seen 
alive  is  necessarily  or  probably  the  survivor ;  otherwise 
a  person  escaping  from  a  sinking  ship  by  a  life-boat 
might  be  adjudged  to  have  first  perished,  because,  an 
instant  after,  his  companion  may  have  been  seen  on  the 
ship,  which  immediately  thereupon  went  down  with  all 
on  board.  Indeed,  I  am  of  the  opinion  that  it  is  the 
general  experience  of  seamen  in  such  a  disaster  that 
they  are  safer  at  the  mercy  of  the  waves,  and  have  a 
better  chance  of  rescue  through  the  instrumentality  of 
some  floating  object,  than  by  remaining  on  the  ship 
until  its  last  plunge.  The  facts  of  this  case  seem  to  me 
to  indicate  the  instant  and  inevitable  doom  of  the 
children,  with  hope  of  rescue  or  at  least  some  con- 
tinuance of  life  on  the  part  of  the  grandmother.  At  all 
events,  I  am  of  the  opinion  that  the  parties  alleging 
survivorship  have  not  satisfactorily  proved  the  fact. 

Ordered  accordingly. 


SS2       CASES  IN  THE  SURROGATES'  COURTS. 


•HKTABD  «.  BALTim, 


Njkw  Toml  Commr.— HON.  D.  C.  CALVIN,  Sueboo^tx.— ^ 

March,  1880. ' 

Shepabd  V.  Saltitb. 

In  the   maUer  of  ^the  estate  qf  Fbancis   Saltus^ 

dectated. 

Tlie  power  of  tbe  Somite,  under  g  86, 8  R  8.,  95  (8  ed.),  to  authorize  ex- 
ecutors aod  adminisirAlors  to  compromise  any  debt  w  claim  doe  the 
estsie,  is  not  limited  to  demands  against  insolvent  debtors  only.  6uch 
authority  may  be  granted  where  there  is  doubt  as  to  the  liability  <tf  the 
debtor. 

Howell «.  Blodgett,  1  2294^.,  823,  diaapproved. 

Motion  for  leave  to  compromise  a  claim  belonging  to 
the  estate. 

The  petition  of  Elliott  F.  Shepard,  as  tnistee  and  ad- 
ministrator with  the  will  annexed,  of  decedent,  repre-- 
'sents  that  decedent  died  on  the  27th  day  of  April,  1854, 
leaving  a  wiU,  and  nominating  Anna  Saltns,  his  widow, 
.Theodore  Saltns  and  I^nsing  Pruyn,  his  execators,  who 
qnalified.  That  on  Jnly  14^  1868,  parstiant.  to  an  order 
theretofore  made  by  the  Surrogate,  the  said  Lansing 
Pmyn,  and  also  John  Y.  L.  Prnyn,  made  and  executed 
their  joint  and  several  bond  to  the  people,  in  the  penalty 
of  $20,000,  conditioned  that  the  said  Lansing  Prnyn  shonld 
&ithfully  execute  the  trust  reposed  in  him  as  executor, 
&c.,  and  obey  all  orders  of  the  Surrogate  touching  the 
administration  of  the  estate,  committed  to  him  as  such 
executor.  That  on  November  9,  1868,  said  Anna  Saltus 
and  Theodore  Saltus  were  removed  from  their  office  as 
executors,  and  that  on  April  29,  1876,  said  Lansing 
Pruyn  was  removed,  and  petitioner  duly  appointed  sole 
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administrator  with  the  will  annexed,  on  December  16, 
1876,  and  that  he  still  continues  his  daties  as  snch  ad* 
ministrator ;  that  by  an  order  of  the  Supreme  Court, 
made  October  21^  1876,  he  was  duly  appointed  sole 
trustee,  to  carry  out  the  trusts  created  by  the  will  of 
decedent^  in  the  place  and  stead  of  the  executors  afore- 
said, to  whom  the  trusts  were  confided  by  the  will ;  that 
said  executors  rendered  an  account  of  their  proceedings 
in  this  court,  and  a  decree  was  made  in  that  matter  on 
May  15,  1879 ;  that  on  November  15,  1877,  said  Lansing 
Pruyn  departed  this  life,  leaving  a  will,  and  appointing 
his  son,  Lansing  Pruyn,  his  executor,  who  qualified,  and 
has  entered  upon  his  duties  as  such  ;  that  by  said  decree 
it  was  adjudged  that  there  was  due  from  Lansing  Pruyn, 
as  the  executor  of  Lansing  Pruyn,  deceased,  executor  of 
decedent,  on  February  11,  1879,  the  sum  of  $39,829.93, 
and  ordered  that  i>etioner,  as  administrator,  recover  said 
sum  against  Lansing  Pruyn,  as  executor  of  Lansing 
Pruyn,  deceased,  with  interest  from  said  date.  That  by 
said  decree  it  was  also  adjudged  that  there  was  due,  at 
said  date,  from  Lansing  Pruyn,  deceased,  as  trustee 
under  the  will  of  decedent,  for  the  annuity  fund  of  Anna 
Saltus,  the  sum  of  $63,128.58,  and  for  the  balance  of  the 
income  account  thereof,  $1,769.94 ;  and  that  petitioner,  as 
administrator  and  trustee,  recover  said  sum,  amounting 
together  to  $64,898.62,  with  interest  from  said  date.  The 
petition  further  represents  that  said  Lansing  Pruyn, 
executor,  has  omitted  and  refused  to  pay  petitioner 
either  of  said  amounts ;  that  said  John  Y.  L.  Pruyn 
died  on  November  20,  1877,  leaving  a  will,  appointing 
Anna  P.  Pruyn  his  executrix,  who  has  qualified  as  such. 
That  petitioner,  as  administrator  and  trustee,  was  by 
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order  of  this  coart,  dated  Angast  29,  1879,  authorized 
and  directed  to  bring  an  action  upon  the  bond  for  the 
full  amount  thereof  against  the  executrix  of  said  John 
y.  L.  Pruyn ;  that  such  action  has  been  brought  in  the 
Supreme  Court ;  that  an  offer  has  been  made  petitioner, 
on  behalf  of  said  executrix,  defendant  in  said  action,  to 
compromise  and  compound  the  claim  upon  said  bond  by 
the  payment  to  liim  of  $10,000 ;  that  he  is  advised  by 
counsel,  and  believes,  that  the  prosecution  of  the  action 
on  said  bond  will  be  attended  with  great  labor  and  ex- 
pense ;  will  involve  difficult  questions  of  law ;  and  that 
no  final  determination  of  said  action  can  probably  be 
had,  until  the  right  of  recovery  has  been  decided  by  the 
court  of  last  resort ;  that  the  gravity  and  importance  of 
said  questions  are  such  that  it  would  be  to  the  manifest 
interests  of  this  estate,  and  those  interested  therein,  that 
the  said  offer  of  compromise  should  be  accepted,  and 
thus  the  labor  and  expense  involved  in  the  prosecution 
of  the  action,  and  the  hazard  of  an  ultimate  determina- 
tion against  the  right  of  recovery  be  avoided,  and  prays 
that  he  may  be  authorized  to  compromise  the  claim  for 

■ 

that  amount. 

Upon  this  petition,  a  citation  was  granted,  directed  to 
all  the  persons  nafbed  as  interested  in  the  estate,  and  on 
the  submission  of  the  matter,  objections  were  made  as  to 
the  sufficiency  of  the  petition,  and  the  authority  of  the 
Surrogate  to  grant  the  oixler.  At  the  same  time  a  copy 
of  the  answer  to  the  complaint  on  the  bond  was  presented 
and  filed. 

J.  L.  LiLymsscB,  for  pgtUUmer, 

The  Subrogate. —From  an  examination  of  the  papers 
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in  the  Supreme  Court  action,  I  am  of  the  opinion  that 
the  recovery  is  placed  in  such  doubt  as  to  justify  the 
proposed  compromise,  especially  when  taken  in  conjunc- 
tion with  the  probable  expenses  and  delay  of  the  litiga- 

« 

tion. 

The  only  point,  therefore,  left  for  consideration,  is  the 
authority  of  this  court  in  the  premises.  By  section  35, 
3  -R.  S.y  95  (6  ed.),  executors  and  administrators  may  be 
authorized  by  the  Surrogate,  on  application  and  cause 
shown,  to  compromise  or  compound  any  debt  or  claim. 
The  petitioner,  in  his  capacity  as  administrator  with 
the  will  annexed,  may  be  authorized  under  this  statute 
to  compromise,  &c.  In  Howell  v.  Blodgett  (1  Jied/.j 
323),  it  was  held  that  the  statute  referred  to  did  not 
apply  to  demands  against  solvent  debtors.  The  Surro- 
gate, as  a  reason  for  his  conclusion,  considers  the  former 
law,  the  evil  under  it,  and  the  remedy  intended  by  said 
statute,  and  states  that  before  that  statute  executors  and 
administmtors  could  not  compound  or  compromise  debts 
due  their  testators  or  intestates,  which  were  doubtful  or 
bad,  without  being  liable  for  the  loss  personally.  In  this 
the  Surrogate  of  Ontario  county  obviously  erred.  In 
Patten's  Estate  (1  Tucker j  56),  the  same  doctrine  was 
held,  except  the  Surrogate  added  to  insolvency  *'the 
doubtful  validity  of  the  claim,"  as  a  reason  for  allowing 
the  compromise.  In  Chouteau  v.  Suydam  (21  iV.  F., 
170),  at  page  184,  Judge  Selden  says,  that  although 
executors  and  administrators  could  compromise  a  claim 
or  compound  a  debt  without  the  aid  of  the  statute,  they 
might  be  held  responsible  for  any  serious  error  in  judg- 
ment. 

In  Berrien's  Estate  (16  Abb.  Pr.,  JST.  S.,  23),  Surrogate 
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Coffin,  after  reviewing  Howell  v.  Blodgett,  and  con- 
aidering  the  anthorities,  especially  People  v.  Pleas  (2 
JoJifts.  Cas.^  376),  held  that  the  Surrogate  had  power  to 
authorize  a  compromise  of  a  debt  due  the  estate,  whether 
the  debtor  be  solvent  or  insolvent. 

After  the  consideration  of  the  aathorities,  the  language 
of  the  statute  and  the  reason  for  its  enactment,  I  enter- 
tain no  doubt  of  the  antbority  of  the  Surrogate  to  au- 
thorize the  compounding  or  compromise  of  a  claim 
belonging  to  an  estate,  on  good  and  sufficient  cause 
shown,  whether  that  cause  be  the  doubtfal  responsi- 
bility or  the  doubtful  liability  of  the  alleged  debtor. 

So  far  as  the  petitioner  applies  as  trnstee,  appointed 
by  the  Supreme  Court,  it  is  quite  clear  that  this  court 
has  no  jurisdiction  over  him,  and  can  confer  no  authority 
upon  him ;  but  as  administrator  he  should  be  allowed  to 
make  the  compromise. 

Ordered  accordingly. 


Nbw  Tobk  CouifTT.— HON.  D.  C.   CALVIN,  Subeogatk— 

March,  1880. 

James  v.  Beeslt. 

Jn  the  matter  of  the  estate  qf  John  H.  Jahes,  de- 
ceased. 

A  judgment  for  deficiency  against  the  representatives  of  the  deceased  is 
not  a  preferred  claim  under  g  87,  3  iZ.  S,  (0  cd.).  05.  This  section  ap- 
plies only  to  judgments  against  the  deceased  personally. 

Beal  estate  devised  to  the  widow  until  her  death  or  remarriage,  and  then 
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directed  to  be  sold,  does  not  constitute  assets  in  the  hands  of  an  execu- 
tor. He  has  no  control  of  such  real  estate  until  such  death  or  remar- 
riage. 
Execution  cannot  issue  against  the  real  estate  of  the  deceased  upon  a  Judg- 
ment for  deficiency  recovered  against  his  representatives.  To  author- 
ize such  a  proceeding,  the  Judgment  must  have  been  recovered  against 
the  decedent  in  his  lifetime. 

This  is  a  motion  for  leave  to  issue  an  execution. 

The  i)etition  of  Sarah  L.  James,  the  widow  of  decedent, 
represents  that  one  Mary  J.  Munson  and  others  brought 
a  suit  in  the  Supreme  Court,  against  Joseph  Beesly  and 
James  B.  Bird,  as  executors  and  trustees  under  the  will 
of  decedent,  and  all  parties  interested  in  his  estate,  for 
the  foreclosure  of  a  mortgage  made  by  decedent ;  and  on 
November  20,  1879,  after  a  trial  upon  the  merits,  re- 
covered a  judgment  (for  deficiency)  for  $308.16,  against  the 
said  Beesly  and  Bird,  as  aforesaid,  which  judgment  was 
entered  and  docketed  with  the  clerk  of  this  county  on 
the  same  day,  the  judgment  roll  being  filed  April  24, 
1879,  and  has  been  assigned  by  said  plaintiffs  to  the 
petitioner,  who  is  now  the  owner  thereof,  and  that  the 
same  remains  in  full  force,  unpaid. 

That  on  or  about  November  11,  1875,  a  decree  of  the 
Surrogate  was  made  in  the  matter  of  the  final  accounting 
of  said  executors,  approving  and  settling  their  account, 
and  ordering  distribution  of  the  property  in  their  hands. 
That  after  such  distribution  they  retained,  and  still  have 
in  their  hands,  ^4n  accordance  with  and  as  trustees 
under''  the  will,  some  of  the  personal  property,  believed 
not  to  be  suflScient  to  satisfy  the  said  judgment. 

That  at  his  death  decedent  was  seized  in  fee  of  con- 
siderable real  estate,  situated  in  the  city  of  New  York, 
which  was  devised  to  petitioner  as  his  widow  until  her 
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death,  or  remarriage ;  on  the  occurrence  of  either  of 
which  events,  said  trustees  were  directed  to  convert  the 
same  into  personalty,  and  distribute  it  as  provided  by 
the  will ;  that  she  has  not  parted  with  said  life  estate,  or 
remarrried,  but  is  now  possessed  of  said  real  estate  under 
the  will,  and  asks,  after  citation  of  the  execntors,  that 
an  order  bo  entered  herein,  directing  an  execution  to  be 
issued  on  said  judgment. 

By  way  of  answer  the  execntors  and  trustees  state 
that  they  have  no  other  real  or  personal  property  in  their 
possession  belonging  to  the  estate  than  the  sum  of 
$140.31  in  cash,  held  in  trust ;  that  they  are  indebted  to 
their  attorneys  in  the  sum  of  about  $50 ;  that  there  are 
mortgages  on  portions  of  the  real  estate,  one  or  more  of 
which  is  for  more  than  the  market  value  of  the  property 
mortgaged.  That  in  case  of  the  foreclosure  of  these  mort- 
gages, judgments  for  deficiency  will  probably  result,  to 
satisfy  which  any  funds  or  property  of  the  estate  may  be 
liable,  and  that,  until  the  said  mortgages  are  paid,  or  it 
is  definitely  ascertained  that  the  mortgaged  property  is 
sufficient  to  pay  them,  the  funds  so  in  their  hands  should 
not  be  wholly  applied  upon  the  petitioner's  judgment; 
that  they  are  likely  to  be  subject  to  some  further  ex- 
penses, and  to  be  entitled  to  commissions  as  trustees, 
and  should  be  allowed  to  retain  the  said  sum  to  meet 
the  same. 

The  petitioner  replies  that  there  is  a  suflicient  sum  de- 
posited in  the  United  States  Trust  Company  to  pay  this 
judgment  and  secure  the  trustees'  commissions,  and 
which  is  liable  to  pay  this  judgment,  and  denies  that 
there  are  other  claims  having  preference  over  this  claim. 
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Other  qnestions  are  raised  by  counsel  in  their  answer 
and  reply,  not  material  to  the  issue. 

Sdwabd  B.  ILatcb,  far  petitioner. 

TowKBERD  WA2a>ELL,  foT  exeeuton  anA  truiieee. 

The  Surbogate. — ^From  the  showing  in  this  case,  I 
am  not  able  to  say  that  there  are  any  assets  in  the  hands 
of  the  executor,  applicable  to  the  payment  of  the  judg- 
ment in  question ;  and  in  order  todetermine  the  question, 
it  would  seem  to  be  necessary  to  require  the  executor  to 
file  an  account  of  his  proceedings.  Some  reference  is 
made  by  the  rejoinder  of  the  petitioner  to  a  fund  alleged 
to  be  in  the  trust  company  under  the  control  of  the 
executor,  which  control  is  denied  by  the  executor; 
but  it  nowhere  api)ears  in  the  petition,  answer  or  reply 
from  whence  the  fund  was  derived,  nor  can  I  say  that 
it  is  applicable  to  the  payment  of  the  petitioner's  judg- 
ment. 

The  petitioner's  counsel  seems  to  have  fallen  into  two 
obvious  errors ;  firsts  in  supposing  that  this  judgment 
has  any  preference  over  ordinary  claims  against  the 
estate.  This  is  not  a  judgment  against  the  deceased, 
which  would  entitle  it  to  a  preference,  but  against  his 
representatives  (subd.  3,  §  87,  3  H.  S.  [6  ed.],  95); 
second,  he  seems  to  assume  that  the  real  estate  now  held 
by  the  widow,  the  petitioner,  constitutes  assets  in  the 
hands  of  the  executor,  which  is  altogether  erroneous. 
It  is  true,  that  in  some  cases,  where  real  estate  is  directed 
to  be  sold  by  executors,  it  will  be  regarded  as  i)ersonal 
property ;  but  not  even  then  is  it  assets  in  the  hands 
of  an  executor.    But  where  there  is  no  power  of  sale 
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conferred  npon  the  executor  until  the  death  or  remarriage 
of  the  widow,  who  is  by  the  terms  of  the  will  the  devisee 
of  the  same,  the  executor  has  no  control  of  such  real 
estate  until  such  death  or  remarriage.  The  only  mode 
he  can  acquire  jurisdiction  over  it  is  by  applying  to 
the  Surrogate,  to  mortgage,  lease  or  seU  the  same,  for  the 
purpose  of  paying  debts  of  the  decedent. 

Another  error  into  which  the  petitioner's  counsel  seems 
to  have  fallen,  is  that  execution  upon  such  a  judgment 
may  issue  against,  and  levy  upon,  the  real  estate  of  the 
decedent.  This  can  only  be  done  upon  a  judgment 
docketed  against  the  decedent  in  his  lifetime. 

It  is  entirely  clear  that  the  executors  are  not  the  grantees 
of  a  power  in  trust  under  this  will,  as  to  the  real  estate 
in  question,  which  can  be  exercised  before  the  remar- 
riage or  death  of  the  widow,  as  ai^ned  by  petitioner's 
counsel.  It  is  also  clear  that  3  H.  S.  (6  ed.),  629,  has  no 
application  to  this  case,  l)ecause  the  executors,  as  bas 
already  been  stated,  will  not  hold  the  land  in  question 
in  trust  for  the  use  of  another,  until  after  the  remarriage 
or  death  of  the  widow.  And  even  then  the  section  would 
have  no  application  to  this  cas  for  that  section  only 
provides  that  the  land  so  held  in  trust  woul  be  liable  to 
debts,  &c.,  against  the  person  to  whose  use  they  were 
holden,  which,  in  this  case,  would  be  the  remaindermen 
under  the  will ;  and  certainly  there  can  be  no  pretext 
that  the  judgment  in  question  is  against  them. 

The  motion,  therefore,  must  be  denied. 

Ordered  accordingly. 
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March,  1860. 

Matteb  of  Cogswell. 

In  the  mailer  of  the  estate  of  William  L.  Cogswell, 

deceased. 

The  Surrogate  has  power  under  §  43,  8  22.  <9.  (6  ed.).  79,  lo  direct  the  col- 
lectors of  an  estate  to  sell  horses  and  carriages  of  the  estate,  in  order 
to  reduce  expenses. 

No  sale  can  be  had  under  this  section,  without  an  appraisal  of  the  prop* 
crty. 

A  collector  has  no  authority  to  pay  funeral  expenses.* 

Petition  by  collector  of  decedent's  estate,  for  leave  to 
sell  certain  personal  property. 

The  i)etitionof  John  J.  Crane,  collector  and  receiver  of 
the  estate  of  William  L.  Cogswell,  duly  appointed  Janu- 
ary 24, 1880,  shows  that  he  has  qualified  as  such ;  that  de- 
cedent left  a  house.  No.  27  East  Twenty-sixth  street,  occu- 
pied by  decedent's  sister  in-law  ;  that  the  house  is  large 
and  expensive,  and  expensively  furnished,  with  stable 
attached,  with  horses  and  carriages,  harness  and  furni- 
ture, the  inventory  whereof  is  annexed ;  that  decedent, 
at  bis  death,  employed  a  housekeeper,  cook  and  wait- 
ress, coachman  and  stableman  ;  that  the  house  remains 
in  charge  of  the  said  sister-in-law,  who  is  willing  to  con- 
tinue in  such  charge,  without  compensation,  except  her 
living,  and  that  the  establishment  has  necessarily  been 
continued  to  the  present  time,  upon  the  basis  existing 

before  decedent's  death,  and  that  it  is  necessary,  until 

■  —  -      —  -  ■    ■      — 1 

*By  the  new  Code,  g  2672,  the  Surrogate  may  order  payment  oi 
funeral  expenses  by  collector. 
19 
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the  premises  shall  be  sold  or  rented,  for  the  preservatloa 
of  the  hoase,  stable,  and  personal  property,  that  it 
should  remain  in  charge  of  the  housekeeper  and  neces- 
sary servants,  but  that  a  material  reduction  in  the  ex- 
panses may  be  made,  on  the  sale  of  the  horses,  carriages, 
4bc.  ;  and  that  such  sale  is  necessary  for  the  preservation 
and  benefit  of  the  estate ;  that  if  the  will  shall  be  main- 
tained, the  horses,  carriages,  &c.,  will  pass  to  Frances 
Ann  Stiger,  William  Dexter  Stiger,  and  Oracle  Cogswell 
Stiger,  infants  under  eight  years  of  age,  who  are  repre* 
sented  in  the  proceedings  by  William  G.  Stiger,  their 
guardian  ;  that  the  expenses  for  wages  of  servants,  and 
their  support,  and  of  the  housekeeper,  for  insurance, 
&c.,  have  been  incurred,  amounting  to  $773.40,  partica- 
larized  in  schedule  annexed. 

That  the  taxes  on  the  real  estate  for  1879  are  due  and 
unpaid,  amounting  to  $2,373.60,  with  interest,  which  is 
running  at  the  rate  of  twelve  per  cent.,  and  that  necessary 
repairs  have  been  made,  amounting  to  $38.56,  by  one 
Ferguson,  and  Pinkerton  &  Stewart  have  furnished  a 
chain  for  §1.50. 

That  bills  for  funeral  expenses  have  been  presented  to 
the  petitioner  by  Litchfield,  $65.25  for  railroad  fares  for 
removal  of  the  remains  to  Boston,  and  family,  $41,  and 
from  the  undertaker  in  this  city,  $279.50. 

That  $75,  for  six  months'  pew  rent  for  1880  in  a  church, 
is  due ;  that  petitioner  has  purchased  books  to  keep  his 
accounts,  .at  $4.80 ;  hired  the  use  of  a  safe,  $S6.25 ;  to 
February  12,  1880,  and  $105  for  the  current  year ;  that 
petitioner  is  indebted  to  counsel  in  $250  for  professional 
edvice. 

That  he  has  collected  $13,868.24^  and  deposited  the 
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same  in  a  trost  company,  according  to  the  order  ap- 
IK)mting  him. 

W.  H.  Tbicbxbd,  f<>r  petUioner. 

I 

The  Sijeeooate.— By  §  42,  8  £.  3.  (6  ed.),  TO,  a 
collector  is  authorized  to  collect  the  goods,  chattels, 
personal  estate,  and  debts  of  the  deceased,  and  secnre 
the  same  at  such  reasonable  expense  as  the  Surrogate 
shall  allow,  dnA  for  those  purposes  he  may  maintain 
suits  as  administrator,  and  under  the  direction  of  the 
Surrogate  he  may  sell  such  of  the  goods  of  the  deceased 
as  shall  be  deemed  necessary  for  the  preservation  and 
benefit  of  the  estate,  after  the  same  shall  have  been 
appraised.    This  is  the  measure  of  his  authority,  except 

m 

as  it  is  enlarged  by  section  10  of  chapter  350  of  the  Laws 
of  1870.  But  six  months  not  having  elapsed  since  the 
I)etitioner's  appointment^  that  section  does  not  affect  the 
questions  involved  in  this  matter. 

The  parties  interested  do  not  object  to  the  order 
asked,  and  concede  that  all  the  prayer  of  the  petition 
should  be  granted,  as  calculated  to  promote  the  best 
interests  of  the  estate. 

Where  the  statute  prescribes  the  authority  of  an 
officer  appointed  by  the  Surrogate,  he  is  undoubtedly 
impliedly  invested  with  power  to  do  those  things  that 
are  necessary  to  accomplish  the  authority  conferred. 
But  I  am  of  the  opinion  that  the  Surrogate  has  no  au- 
thority to  enlarge  the  power  of  such  an  officer,  by  virtue 
of  the  Surrogate's  general  authority  to  control  the  con- 
duct of  executors  and  administrators.  I  am  of  the 
opinion,  therefore,  that  the  expenses  which  have  at- 
tended the   care    of   the   premises,  furniture,  horses. 
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carriages,  Ac,  were  necessary  for  the  preservadoD  of  the 
proi)ert7,  and  to  secure  the  same  to  the  use  and  benefit 
of  the  estate,  and  that  the  payment  of  the  taxes  upon 
the  real  estate  was  alike  necessary  for  the  presenratioa 
of  the  real  estate,  and  that  the  petitioner,  as  receiver, 
has  the  authority  to  pay  such  taxes,  and  thus  avoid  a 
sacrifice  of  the  same.  The  expenses,  as  stated  in  the 
petition,  amounting  to  $488.06,  including  the  exx>enses 
of  the  petitioner's  api>ointment,  .and  reasonable  counsel 
fees,  come  within  the  purview  of  the  statute  mentioned 
But  I  am  of  the  opinion  that  there  is  no  authority  con- 
ferred upon  the  collector  to  pay  the  funeral  expenses,  or 
any  incident  thereto.    {He  Parish,  29  Barb.,  627.) 

I  am  also  of  the  opinion  that  the  section  authorizes 
the  Surrogate  to  direct  the  sale  of  the  horses,  &c.,  as 
necessary  for  the  preservation  and  benefit  of  the  estate, 
but  no  such  sale  can  take  place  until  such  proj^erty 
shall  be  appraised.  The  order  to  be  entered  herein  may 
provide  the  means  of  such  appraisal. 

Ordered  accordingly. 


NswYoBK  CouNTT.— HON.  D.  C.  CALVIN,  Subsooatb.— 

April,  1880. 

Von  Hoffman  v.  Ward. 

In  the  matter  of  the  probate  of  the  will  of  Saktisl 

Ward,  Jr.,  deceased. 

For  the  parpoee  of  succession,  every  person  must  have  a  domicil,  and  bat 
one;  and  the  domicil  of  ariffin  will  be  presumed  to  continue  onlil  a 
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new  one  is  aoquirecL  To  effect  a  change  for  such  purpose  there  must 
not  ODly  be  a  change  of  residence,  but  an  intention  to  abandon  the 
former  domiril  and  acquire  another  as  a  mU  domicil. 

The  rale  that  an  infant's  domicil  is  that  of  his  father  is  not  overcome  by 
the  mere  separation  of  the  parents  (there  being  no  legal  dissolution  of 
the  marriage),  and  the  departure  of  the  mother  with  the  infant  from 
the  country  in  which  the  father  resides. 

In  1857,  while  decedent  was  a  minor,  his  parents  separated,  and  the  mother 
went  abroad  with  decedent  for  economy  of  living  and  to  educate  her 
eon.  They  sojourned  at  different  places  in  Europe,  the  mother  some- 
times living  apart  from  her  son  while  he  was  away  at  scliool.  The 
mother  derived  her  income  from  a  house  and  lot  in  the  city  of  Kew 
York,  which  had  been  settled  on  her  by  her  husband.  The  mother 
stated  to  her  brother-in-law,  a  banker  of  New  York,  during  several 
visits  made  by  him  to  Europe,  that  she  intended  to  send  her  son,  when 
he  was  properly  educated,  to  him,  to  enter  and  continue  in  liis  em- 
ploy; and  in  a  letter  addressed  by  the  mother  to  her  brother-in-law, 
written  shortly  before  her  death,  she  bequeathed  her  son  to  him, 
stating  that  she  left  him  without  support,  to  his  guidance  and  protec- 
tion. The  son  at  the  time  of  his  death  was  above  twenty-one  years 
old.  The  father  continued  to  reside  in  the  ^ate  of  New  York.  Held, 
that  the  evidence  did  not  establish  an  intention  on  the  part  of  de- 
cedent to  adopt  a  foreign  domicil. 

Where  the  testator,  after  reading  the  will,  states  in  the  presence  of  the  wit- 
nesses, ''evidently  I  give  all  I  possess  to  my  mother,'*  and  the  attestation 
clause,  which  recites  that  the  testator  declared  to  the  witnesses  that 
it  was  his  testament  and  the  expression  of  his  last  wishes,  is  read  to 
and  by  the  testator,  and  he  requests  the  witnesses  to  sign  as  such.  Held, 
to  be  a  sufficient  publication  of  the  will 

Application  for  the  probate  of  an  instrument  pro- 
][)Ounded  as  the  will  of  Samuel  Ward,  Jr.  The  probate 
thereof  was  contested  by  the  father  of  decedent,  Samuel 
Ward. 

A  citation  directed  to  said  Samuel  Ward  was  issued 
on  the  petition  of  Louis  A.  Von  Hoflfman,  which  set 
forth  that  the  decedent,  whose  domicil  was  in  the  city  of 
New  York,  but  who,  at  the  time  of  his  death,  was 
sojourning  in  the  empire  of  France,  died  at  the  city  of 
Paris,  on  or  about  the  19th  day  of  September,  1860 ;  that 
on  or  about  said  date  he  there  duly  made,  executed  and 
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published,  in  accoMance  with  the  testamentary  laws  of 
the  state  of  New  York,  and  left  unrevoked,  and  in  force 
at  his  death,  his  last  will  and  testament  in  writing,  relat- 
ing to  his  personal  estate,  and  disposing  of  the  whole 
thereof  to  his  mother,  Medora  Ward,  and  that  no  execu- 
tor  was  named  in  said  will. 

That,  on  the  27th  day  of  May,  1867,  the  said  Medora 
Ward  died,  leaving  a  last  will  and  testament,  bearing 
date  March  6,  1867,  whereby  she  gave,  devised  and  be- 
queathed all  her  property  and  estate  whatsoever,  includ- 
ing her  right  to,  and  interest  in  the  aforesaid  bequest, 
made  to  her  by  Samuel  Ward,  Jr.,  unto  the  i)etitioner 
as  trustee,  upon  the  trusts  declared  therein,  which  will 
was  duly  admitted  to  probate  in  this  court,  on  the  8th 
day  of  January,  1859  ;  and  that  no  executor  being  named 
in  the  will,  letters  of  administration  with  the  will  an- 
nexed were,  on  the  2ist  day  of  June,  1870,  duly  issued 
to  the  petitioner,  the  residuary  legatee  named  in  said 
will,  who  is  still  such  administrator;  and  that  the  right 
to  and  interest  in  the  personal  estate  of  said  Samuel 
Ward,  Jr.,  bequeathed  by  his  will  aforesaid,  is  now 
vested  in  the  petitioner. 

That  Samuel  Ward,  of  the  city  of  Washington,  the 
father  of  the  decedent  herein,  was  and  is  his  only  next 
of  kin,  and  that  decedent  was  never  married ;  that  dece- 
dent left  assets  in  this  county  which  are  still  here  (and 
left  no  assets  elsewhere  in  this  state),  of  the  value  of  not 
to  exceed  $10,000.  That  petitioner  is  informed  and  be- 
lieves that  the  Surrogate  of  this  county  has  jurisdiction 
to  take  proof  of  decedent's  will,  and  to  grant  letters  of 
administration  with  the  will  annexed  thereon;  that 
petitioner  is  desirous  that  such  proof  should  be  taken, 
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and  suck  letteis  granted  to  him,  and  prays  that  a  citatioB 
may  issue,  directed  to  the  proper  persons,  requiring 
them  to  attend  the  probate  ol  said  will  and  testament, 
and  that  saoh  further  and  other  proceedings  may  be 
had  as  shall  be  requisite  to  the  proving  and  record  of 
said  will,  and  the  granting  of  snch  letters  thereon. 

Samuel  Ward  api)eared  and  opposed  the  probate  of 
the  wilL 

,  The  proponents  offered  in  evidence  the  testimony  of 
Susetta  Grymes,  taken  on  commission  at  Paris,  France, 
which  testimony  was  in  substance  as  follows  : 

I  am  upward  of  76  years  of  age.  I  reside  in  Nice.  In 
the  month  of  September,  1866,  I  resided  in  Paris.  Samuel 
Ward,  Jr.,  was  my  grandson  and  died  in  my  arms  on  the 
19th  of  September,  1866,  in  the  city  of  Paris.  I  knew  him 
from  his  birth.  The  x>&pei^  writing  herein  being  shown 
her,  she  testified :  I  recognize  this  as  the  veritable  last 
will  and  testament  of  my  said  grandson.  I  was  present 
at  its  execution  ;  it  was  executed  in  his  own  room.  The 
name  of  Susetta  Grymes  is  my  own  name,  and  was 
written  by  me  as  a  witness  to  it.  Decedent  signed  it  in 
my  preseTieey  and  in  the  presence  qfthe  other  witnesses^ 
hims^y  in  his  room  in  Paris,  on  September  19,, 
1866.  It  was  written  in  my  presence,  and  in  the 
presence  of  the  other  witnesses,  Mr.  Schauss,  Mr. 
£.  Moreau  and  Dominique  Jourdan.  At  the  time  he 
signed  it,  the  only  thing  decedent  said  in  relation  to  it 
waa,  "  Bvidently  I  give  all  that  /possess  to  my  mother; 
I  do  not  kfko^  my  father,^'*  Witness  further  testified 
Ouxt  the  wiU  was  read  b^ore  us  aU  and  thereupon  de- 
cedent said  J  '^  Send  this  to  Mr.  Von  Hoffman,"  and  I 
did  so.    Decedent  said  to  me  ^^  Have  you  the  witnesses^^^ 
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I  said,  yes,  ^^  here  they  are."  I  called  the  three  witnesses 
and  T  signed  with  them.  The  said  witnesses  signed  fhe 
paper  in  my  presence,  and  in  the  presence  of  decedent, 
npon  the  desk  in  his  room.  I  said  '^here  are  the 
witnesses."  He  said,  ^*'  Let  them  sign^^  and  they  signed 
in  his  presence.  There  were  only  five  persons  in  the 
room,  decedent,  myself  and  the  three  other  witnesses. 
He  was  then  of  sound  mind,  memory  and  nnderstand- 
ing,  and  not  under  any  restraint.  He  was  sitting  np  in 
his  bed,  suffering  from  oppression  in  breathing.  He  was 
above  twenty-one  years  of  age.  His  conversation  with 
me,  and  with  his  doctor,  clearly  proved  the  soundness 
of  his  mind  and  of  his  memory.  When  the  doctor 
arrived,  and  said,  "  Tour  legs  look  very  bloodless,"  he 
replied,  "Not  more  so  than  my  face."  His  mother  sent 
him  a  little  medal  which  had  been  blessed  at  Marseilles, 
and  very  naturally,  as  a  Roman  Catholic,  he  said  "  Tell 
my  mother  not  to  be  uneasy,  the  medal  vrill  do  me  good." 
Two  hours  before  he  died,  he  said :  "Ah,  my  grand- 
mother, I  feel  that  I  am  about  to  die,  for  I  am  suffocat- 
ing," and  asked  for  a  confessor.  He  made  his  confes- 
sion, and  received  the  sacrament  of  communion.  Upon 
cross-examination,  she  testified  that  decedent  vtus  the 
son  of  her  daughter,  Mrs.  Medora  Ward ;  and,  further,  I 
was  residing  with  him  and  his  mother  at  the  time  of  his 
death.  Prior  to  that,  for  fourteen  months,  he  had  been 
in  a  banking-house  of  Mr.  Pascoe,  at  Marseilles.  We 
left  the  United  States  together,  and  came  to  Prance  in 
1857.  Decedent  staid  with  me,  with  a  tutor,  in  various 
lodging-houses,  at  Nice,  for  eight  years.  During  this 
period  his  mother  was  always  with  him.  He  died  at 
eleven  o'clock  on  the  night  of  September  19, 1866 ;  the 
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will  was  signed  by  him  at  nine  o^ clock  in  the  morning  of 
the  same  day.  The  body  of  the  instrument  and  of  the 
attestation  is  in  the  handwriting  of  my  friend,  Mr. 
Desfrienx.  The  will  was  written  by  him  in  the  dining- 
room.  He  brought  it  to  decedent,  who  having  read  it 
ovcTj  signed  it  in  my  presence,  and  in  the  presence  of 
the  three  other  witnesses.  The  attestation  clause  was 
also  written  there  in  my  presence.  I  do  not  know  that 
any  other  persons  were  present,  except  my  chambermaid, 
Dominique  Jourdan. 

My  daughter,  Mrs.  Medora  Ward,  at  the  time  of  dece- 
dent^s  death,  was  lying  sick  in  her  bed.  His  death  was 
concealed  from  her  four  hours.  She  died  in  the  month 
of  May,  1867,  in  the  city  of  Paris,  of  heart  disease. 
Decedent  was  of  a  delicate  constitution,  but  his  last 
illness  was  pleurisy,  which  continued  two  days  and  a 
half.     .     .    . 

I  took  charge  of  the  last  will  and  testament,  imme- 
diately after  it  was  signed.  It  was  put  in  my  portfolio, 
which  was  put  in  my  bureau.  It  remained  there  about 
a  week,  when  I  sent  it  to  Mr.  Von  Hoffman. 

I  did  not  know  I  am  the  first  witness  examined  under 
this  commission.  I  had  not  been  told  what  such  testi- 
mony was,  or  any  portion  thereof. 

Proponent's  counsel  then  read  in  evidence  the  paper  of- 
fered as  the  will  of  the  decedent,  in  the  following  words  : 

Je  soussign6  Samuel  Ward,  en  ma  pleine  presence  d' 
Esprit  declare  par  les  presents  16guer  toute  ma  fortune 
personnelle  a  ma  mdre  Medora  Ward. 

Paris,  le  19  Septembre,  1866. 

SAMUEL  WARD,  Jb. 
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L'acte  ci  dessus  noas  a,  au  lieu  et  a  la  date  y  dgsigD^s, 
6te  declaiie  par  MonBieur  Samuel  Ward  le  testateur,  StM 
son  testament  Fexpression  de  ses  dernieres  volontes,  eu 
foi  de  qiioi  il  y  a  appos6  sa  signature  eu  notre  presence. 
Sur  sa  requdte  nous  avons  signe  le  present  document  en 
qualite  de  tSmoins. 

Paris,  le  19  Septembre,  1866. 
Temoin,  T.  Mobeau,  F.  SCHAUSS, 

Rue  MondoYi  4,  Paris.       Place  de  la  Madeleine 

If .  33. 
Temoin,  SuzETtB  Gbymes,  en  ce  moment  i  Paiis,  Nice, 

Promenade  des  Anglais  No.  9  demeure. 
T6moin,  Dominique  Joukdax,  33  Placode  la  Madeleinei 
96  Paris, 

Which  being  translated  is  : 

I,  the  undersigned  Samuel  Ward,  being  in  my  full 
presence  of  mind,  declare  by  these  presents  to  bequeath 
all  my  personal  property  to  my  mother,  Medora  Ward. 

Paris,  September  19th,  1866. 

SAMUEL  WARD,  Jr. 

The  above  instrument  was,  at  the  place  and  time 
therein  designated,  declared  to  us  by  Mr.  Samuel  Ward, 
the  testator,  to  be  his  testament,  and  the  expression  of 
his  last  wishes,  in  witness  whereof  he  affixed  his  signa- 
ture in  our  presence.  At  his  request  we  have  signed  the 
present  document  as  witnesses. 

Paris,  September  19th,  1866. 

Witness,  T.  Mobeau,  F.  SCHAUSS, 

Mondovi  Street  4,  Paris.    Place  of  the  Madeleine, 
L  No.  33, 
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Witness,  Suzette  Grymes,  at  present  at  Paris,  residence 

\   at  Nice,  Promenade  des  Anglais,  No.  9. 
Witness,  Dominique    Jouedan,  96  Paiis,  33  Place  of 
the  Madeleine. 

lionis  A.  Von  Hoffman,  on  bebalf  of  proponent,  testi- 
fied: 

I  am  the  executor  named  in  one  of  the  wills  of  Medora 
Ward.  I  married  her  sister,  and  was  well  acquainted 
with  her  and  decedent.  They  went  to  Europe  in  the 
Bpring  of  1857,  decedent  being  then  about  thirteen  years 
of  age,  and  did  not  return  to  this  country.  Prom  that 
time  down  to  his  death,  I  was  acquainted  with  their 
movements,  not  to  a  day,  but  generally.  I  corresponded 
with  the  mother,  and  with  decedent  during  the  last  year 
of  his  life,  probably,  and  there  was  constant  correspond- 
ence between  the  mother  and  my  wife.  I  saw  them  in 
Europe  when  I  went  there  in  1857;  they  went  a  few 
months  later  than  I  did.  I  went  to  Europe  again  in 
1862,  and  saw  them,  and  again  in  May,  1867 ;  then  I  saw 
only  the  mother,  decedent  having  died  the  previous  fall. 
I  passed  the  winter  of  1862-3,  with  them  in  Italy.  In 
the  winter  of  1857-81  saw  them  at  Nice;  for  several 
months  in  the  spring,  they  had  hired  a  furnished  apart- 
ment there.  My  visit  with  them  in  1862-3,  at  Pisa, 
Italy,  covered  a  period  of  several  months ;  they  were 
then  established  in  a  furnished  house.  In  Nice  dece- 
dent had  a  tutor.  In  1863,  I  saw  the  mother  alone ;  he 
was  with  Professor  Mersch,  in  Luxemburg,  for  his  edu- 
cation. In  1867,  Mrs.  Ward  was  in  Paris ;  she  had  had 
an  operation  of  a  tumor  in  the  fall,  and  was  lying  at 
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the  ]x>int  of  death.  .  .  .  When  she  arrived  in 
Earope  in  1857,  she  spent,  say  about  six  months  in  tour- 
ing. I  met  her  in  1858  at  Nice,  in  1863  in  Pisa,  and  in 
1867  in  Paris.  She  went  with  her  mother  to  Sicily,  and 
she  passed  about  eight  months  before  her  death  in 
Marseilles.  Sh«  went  to  Paris  for  the  purpose  of  having 
this  operation  performed,  a  few  days  before  decedent 
died.  She  was  then  ill  and  unconscious,  and  only 
learned  of  his  death  when  he  was  buried.  She  wrote  me 
that  she  put  her  son  as  a  clerk  in  a  commercial  house  in 
Marseilles,  to  learn  business,  and  when  she  was  going 
to  Paris  before  that  operation,  feeling  nervous  about  it, 
she  wrote  me  a  letter,  a  part  of  it  is  as  follows : 

"  Marseilles,  July  11,  1866. 
**  I  bequeath  my  i)oor  Wardy  to  you.  Be  good,  be 
indulgent  to  the  child  which  I  leave  alone,  without  sup- 
port, without  guidance,  without  protection.  I  have 
trained  him  to  consider  you  as  his  sole  sustainer  and 
sole  arbiter  of  his  destiny.  One  word  from  you  will  do 
more  than  all  the  others  can  say.  His  character  may 
perhaps  not  please  you.  I  only  know  too  well  the  weak 
spots,  but  tell  yourself  that  he  is  still  a  child,  and  don  t 
become  discouraged,  in  memory  of  mine,  and  from  ^  up 
there '  I  shall  bless  you." 

She  always  told  me,  being  in  business  here,  that  she 
hoped  I  would  take  him  into  my  business.  She  told  roe 
so  several  times,  but  I  can't  state  how  often ;  in  1863  she 
spoke  about  it,  afterwards  she  must  have  written  aboat 
it.  .  .  I  recollect  that  I  corresponded  with  her  about 
him,  and  told  her  that  it  would  be  good  to  give  him  a 
commercial  European  training  before  she  sent  him  back 
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to  this  country.  She  wished  it  that  he  shoald  come  in 
my  business  here  in  New  York.  She  never  expressed 
any  other  desire  in  regard  to  her  son — ^anything  different 
from  that.  When  he  inherited  something  like  $16,0(X) 
or  $17,000  from  his  ancle,  he  wished  me  to  invest  it  in 
American  stock,  United  States  bonds.  ...  As  a 
yoang  girl,  Mrs.  Ward  traveled  with  her  mother  in 
Europe.  Then  she  married  here  in  New  York.  .  . 
Her  longest  residence  in  the  United  States  has  been  in 
the  city  of  New  York  and  Staten  Island.  Her  husband 
left  her,  and  did  not  provide  for  any  of  her  expenses. 
Her  mother  had  to  pay  the  debts,  and  her  friends,  Mr. 
Livingston  and  Mr.  Canard,  advised  her  to  go  to  Europe, 
because  she  coaldn't  live  here  ;  hadn't  the  means  to  live 
here.  They  engaged  a  German  tntor  here,  I  suppose 
six  months  before  they  left — took  him  over  to  Europe  ; 
I  had  him  for  some  time  at  Nice ;  then  the  boys  were 
sent  to  Luxembonrg,  and  later  decedent  was  put  in  a 
school  at  Heidelberg,  when  the  mother  was  in  Sicily. 

On  cross-examination  the  witness  testified  that  the 
name  of  the  uncle  from  whom  the  young  man  inherited 
this  fortune  was  Marion  Ward ;  "he  inherited  it  after- 
wards from  old  Mr.  John  Ward  ;  that  was  never  paid 
over ;  that  is  still  in  the  hands  of  Mr.  Butler."  I  don't 
think  that  Mrs.  Ward  had  any  intention  to  return  to 
this  country;  she  didn't  tell  me  anything  on  that  sub- 
ject. I  can't  tell  what  she  intended  to  do.  ...  If 
decedent  should  (have)  come  back,  she  would  probably 
have  followed  him.  She  was  in  Paris  when  she  was  ill. 
From  the  time  she  left  this  country  she  was  in  Paris 
only  on  occasional  visits,  until  she  went  there  to  have 
this  operation  performedy  and  then  she  slaid  there  sev- 
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eral  months.  I  should  think  she  lived  in  Marseilles  less 
than  a  year.  She  lived  at  Nice  the  greatest  part  of  her 
stay  in  Europe. 

Samuel  Ward,  the  contestant,  being  duly  sworn  on  his 
own  behalf,  testified : 

I  was  the  father  of  decedent ;  he  was  born  in  July,  1844, 
and  went  to  Europe  in  1859  with  his  mother  and  grand- 
mother. They  left  this  country  for  a  permanent  residence 
abroad.  Neither  he  or  his  mother,  and  I  think  his  grand- 
mother, ever  returned  to  this  country  after  that.  I  was 
in  correspondence  vrith  him  up  to  1864,  wher.  he  left 
Luxembourg  to  go  to  Paris.  I  settled  a  house  in  Bond 
street  upon  my  wife,  and  that  gave  her  an  income.  When 
my  son  became  of  age  he  inherited  money  from  my 
brother,  left  him  by  my  request;  before  that  he  was 
supported  out  of  his  mother's  fund,  and  sometimes  I 
sent  him  small  remittances.  I  have  a  letter  declining  to 
put  him  at  Annapolis  or  West  Point,  because  they  would 
not  consent  to  his  coming  to  America.  He  had  an 
opportunity  through  friends  of  mine  to  receive  an  ap- 
pointment  in  the  naval  academy.  I  made  inquiries  until 
the  March  or  April  after  his  death,  as  to  whether  there 
was  any  will  made  by  him,  of  Charles  Gr.  Butler,  counsel 
for  Mr.  Yon  Hoffman.  I  took  out  letters  of  administra- 
tion on  his  estate  in  April,  1867,  on  Saturday,  and  on 
Monday  Mr.  Butler, '  representing  Yon  Hoffman,  pro- 
duced two  wills. 

On  cross-examination  he  testified  that  a  younger  son 
went  abroad  with  decedent,  and  lived  with  him.  From 
that  time  their  mother  and  myself  exchanged  letters 
from  time  to  time;  between  eight  months  and  a  year 
previous  a  separation  occurred  between  my  wife  and  my- 
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self.  I  saw  them  the  day  before  they  sailed,  and  received 
three  or  four  letters  a  year  from  decedent.  They  went  in 
1857 ;  the  last  letter  I  received  was  from  Lnxembourg, 
in  the  last  half  of  1864. .  I  have  no  remembrance  now 
where  the  letters  were  from  prior  to  that ;  they  were 
nomadic,  in  different  parts  of  Europe  ;  they  were  domi- 
ciled I  think  somewhere.  Prior  to  1864,  the  letters  from 
decedent  were  from  Prance  and  Luxembourg,  fix)m  no 
other  countries.  He  died  in  1864, 1  think  in  May.  I  have 
no  personal  knowledge  of  their  going  from  Luxembourg 
to  Paris,  or  of  their  being  in  Paria  at  all.  My  brother, 
who  bequeathed  money  to  decedent,  resided  in  New 
Orleans.  .  .  .  The  paper  shown  me,  being  my  peH- 
tion  for  letters  of  administration  on  my  son's  estate^ 
bears  my  signature  and  was  sworn  to  by  me.  The  paper 
was  then  offered  in  evidence  and  states  that  witness  is 
the  father  of  decedent,  who  died  at  Paris,  France,  on 
September  20,  1866,  and  that  at  or  immediately  pluvious 
to  his  death  he  was  an  inhabitant  of  the  county  of  New 
York. 

On  re-direct  examination  the  witness  testified :  I  have 
no  idea  where  this  i)etition  was  filled  up ;  I  suspect  in  this 
office.  My  attention  was  not  particularly  called  to  the 
printed  words  that  he  was  an  inhabitant  of  the  State  of 
New  York,  &c.  I  did  not  look  at  these  things  much. 
I  came  up  in  a  huiry  and  signed  them  in  a  hurry. 

I  saw  decedent  in  Heidelberg  in  December,  1859.  He 
was  a  student  in  an  institute  there.  He  went  with  me 
to  Dresden,  spent  a  fortnight  there,  and  went  back  to 
Heidelberg.    When  I  first  went  abroad  his  mother  was 

living  at  Nice,  France.    I  did  not  go  to  Nice,  did  not  see 

« 

my  wife,  did  not  receive  any  letter  from  her  there,  from 
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any  part  of  Europe ;  had  no  interview  with  her.  De- 
cedent spoke  the  French  langnage  perfectly.  I  do  not 
know  of  his  having  any  friends  in  this  country  to 
whom  he  wrote.  He  was  too  young  to  form  acquaint- 
ances before  he  went  away. 

On  recross examination,  the  witness  testified  decedent 
was  a  little  rusty  in  his  English,  when  he  had  been 
abroad  so  long.  I  went  to  Heidelberg  knowing  he  was 
there,  from  a  letter  from  his  brother ;  he  was  living  in 
Mr.  Hoffman's  school.  I  told  Mr.  Hoffman  I  was  going 
to  Dresden,  and  would  like  to  take  him  along  and  give 
him  a  little  Christmas  frolic. 

This  was  the  last  personal  interview  I  had  with  de- 
cedent ;  I  had  no  other  from  the  time  of  his  sailing  from 
the  United  States  in  1857.  This  was  a  little  more  than 
two  years  after. 

The  contestant  fuither  offered  In  evidence  the  testi- 
mony of  Jules  J.  Worms,  the  doctor  who  attended  de- 
cedent in  his  last  illness,  taken  by  commission.  His 
evidence  did  not  bear  materially  upon  the  issue  involved 
in  this  contest. 

Joseph  H.  Choatb,  for  proponent 
Wm.  D.  Bs3XVES,foreon(ettant 

The  Surrogate.— The  testimony  shows  that  the  d^ 
cedent  was  above  twenty-one  years  of  age  when  he 
executed  the  instrument  propounded,  and  died.  That 
in  1867,  the  decedent's  mother,  for  some  domestic  reason 
not  disclosed,  separated  from  her  husband,  who  still 
resides  in  this  city,  and  that  she,  with  her  infant  son 
and  her  mother,  and  after  she  had  received  a  conveyance 
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from  her  husband  of  a  house  and  lot  in  this  city,  from 
which  she  derived  her  support,  went  to  Europe  for 
economy  of  living,  and  to  educate  her  son.  That  they 
sojourned  at  different  places  in  Europe,  the  mother  some- 
times living  ai)art  from  her  son,  who  was  away  at  schoo], 
and  that  she  from  time  to  time  coiTesponded  with  her 
brother-in-law,  Mr.  Von  Hoffman,  a  resident  in  this  city. 
Mr.  Yon  Hoffman  visited  Europe  several  times  and  saw 
the  mother,  upon  which  occasions  slie  uniformly  spoke 
of  sending  her  son,  when  he  was  properly  educated,  to 
Mr.  Von  Hoffman,  with  the  intention  of  his  entering 
and  continuing  in  his  employ.  A  short  time  before  the 
death  of  the  mother,  which  occurred  a  few  days  after 
tliat  of  her  son,  she  wrote  to  Mr.  Von  Hoffman  under 
date  of  July  11,  1866,  that  she  bequeathed  her  son 
to  lilm,  and  invoked  his  kind  iuterest  in  him,  stating 
that  she  left  him  without  support,  to  his  guidance  and 
protection. 

The  decadent's  father  testified,  that  his  wife,  her 
mother,  and  the  decedent,  when  they  went  to  Europe, 
went  there  with  the  intention  of  permanently  residing 
there.  But  it  also  appears,  that  after  decedent's 
demise,  and  before  it  was  discovered  that  he  had  left  a 
will,  the  father  petitioned  for  letters  of  administration 
to  the  Surrogate  of  this  county,  which  petition  alleged 
that  decedent,  at  his  death,  was  an  inhabitant  of  the 
state  of  New  York.  But  he  also  testified  that  his  atten- 
tion was  not  called  to  that  statement  in  the  petition. 

In  Graham  v.  Public  Administrator  (4  Brcidf.^  127)  it 
was  held  that  a  domicil  could  be  acquired  only  by  resi- 
dence with  the  intention  of  remaining  at  the  new  place 
of  abode,  and  that  intention  alone  was  not  sufficient^  and 

17  I 
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that  for  the  purpose  of  succession  every  person  must 
have  a  domicil  somewhere ;  and  that  the  domicil  of 
origin  was  not  lost  until  a  new  one  was  acquired.  In  the 
Matter  of  Thompson  (1  Wend.j  43),  the  court  adopted  the 
definition  of  domicil  by  Vattel,  as  a  fixed  habitation  in 
a  place  with  an  intention  of  always  staying  there.  In 
Kennedy  v.  Ryall  (67  iV.  F.,  379),  it  was  said,  at  jyage 
386,  that,  generally  speaking,  domicil  and  residence  mean 
the  same  thing,  and  that  an  inhabitant  is  defined  to  be 
one  who  has  his  domicil  in  a  place  or  a  fixed  residence 
there;  and  that  the  domicil  of  an  infant  necessarily 
is  the  same  as  that  of  his  father.  In  Dupuy  v.  Wurtz 
(53  iV^.  Z.,  656),  the  question  of  domicil  is  very  fully  dis- 
cussed, with  an  elaborate  discussion  of  the  authorities 
upon  the  subject.  In  the  case  it  was  held  that  the  domi- 
cil of  origin  would  be  presumed  to  continue  until  a  new  one 
should  be  acquired,  and  that,  to  effect  a  change  of  such 
purpose,  there  must  be  not  only  a  change  of  residence,  but 
an  intention  to  abandon  the  former  domicil.  The  facts  in 
that  case  were  as  follows:  The  testatrix,  resident  of  and 
domiciled  in  New  York,  went  abroad  with  her  husband 
in  1859,  on  account  of  her  health,  and  spent  a  winter  at 
Nice,  occupying  rooms  at  a  hotel,  and  hired  a  room  here 
to  store  her  property  by  the  year,  spending  her  summers 
in  traveling.  She  made  her  will  at  Nice  in  1868,  exe- 
cuted in  accordance  with  the  laws  of  this  state,  but  not 
according  to  the  requirements  of  the  French  law.  Up 
to  that  time  she  kept  her  house  in  New  York  city  unoc- 
cupied, intending  and  expecting  to  return  as  soon  as  her 
health  would  permit.  But  at  that  time  she  began  to 
abandon  the  hope  of  restored  health  and  of  a  return, 
Btill  claiming,  however,  in  her  letters  and  in  her  will, 
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her  residence  in  New  York.  Afterwards  she  rented  her 
house  in  New  York,  retaining  one  room  to  store  some  of 
her  effects,  and  declared,  in  letters  and  orally,  that  she 
did  not  expect  to  return  to  her  home  in  New  York,  In 
other  respects  she  intended  to  live  as  before.  She  re- 
tained her  investments  in  this  state,  and  made  nohe 
abroad.  It  was  held,  after  full  consideration,  that  the 
evidence  failed  to  establish  an  intention  to  adopt  a 
foreign  domicil,  and  it  not  appearing  that  the  testatrix 
had  acquired  a  new  domicil,  as  respects  her  succession, 
she  did  not  lose,  by  her  relinquishment  of  her  plan  of 
return,  her  domicil  in  New  York,  and  that  the  will  was 
valid.  That  case,  as  it  seems  to  me,  must  be  held  to 
control  this,  as  it  seems  to  be  a  stronger  case,  in  favor  of 
a  foreign  domicil. 

The  fact  of  the  continued  residence  of  decedent's 
father  in  this  country,  and  the  general  rule  that  an 
infantas  domicil  is  that  of  his  father,  seems  not  to  have 
been  overcome  by  the  mere  separation  of  the  father  and 
mother,  there  being  no  legal  dissolution  of  the  relation 
of  husband  and  wife.  And,  it  is  clear,  that  until  the 
decedent  became  of  age,  he  had  no  power  to  establish  a 
domicil  for  himself.  Moreover,  the  proof  is  abundant 
that  it  was  not  the  intention  of  the  mother  to  change  his 
domicil,  even  if  she  had  the  authority  to  make  such 
change. 

The  next  and  only  question  for  consideration  is, 
whether  the  instrument  propounded  was  executed  con- 
formably to  the  requirement  of  our  statute,  as  all  the 
authorities  seem  to  concur  in  the  doctrine  that  the 
execution  of  a  will  of  personal  property  depends  upon 
the  law  of  the  domicil  of  the  decedent,  for  its  validity. 
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The  sabstance  of  the  teslimony  npon  the  subject  of  exe- 
cution is  as  follows :  [The  Surrogate  here  states  the  sub- 
stance of  Mrs.  Grymes*  testimony  and  then  continues :] 
— ^The  attestation  clause  stat.es,  in  substance,  that  de- 
cedent declared  to  the  witnesses  that  it  was  his  testa- 
ment, an  expression  of  his  wishes,  and  that  the  witnesses 
affixed  their  signatures  at  decedent's  request,  and 
that  he  affixed  his  signature  in  their  presence,  audit 
l)urports  to  be  subscribed  by  four  witnesses. 

In  Remsen  v.  Brinkerhoif  (26  Wend.^  325)  it  was  held, 
that  where  the  attestation  clause  subscribed  by  the 
witnesses  stated  that  the  testator  declared  the  instru- 
ment to  be  his  last  will  and  testament,  the  mere  failure 
to  recollect  by  the  witnesses  such  a  declaration,  or  other 
indication  that  the  instrument  was  his  will,  would  not 
be  evidence,  per  se^  of  a  non-complianco  with  the  re- 
quirements of  the  statute,  and  that  in  such  a  case,  to 
prevent  it  from  having  the  effect  of  a  will,  there  must 
be  affirmative  proof  of  the  want  of  publication.  In 
Burk's  Will  (2  Hed/.y  239),  on  an  examination  of  the 
authorities  it  was  held  that  publication  on  the  part  of 
the  testator  need  not  be  in  express  words,  but  that  it  was 
sufficiently  /shown  by  evidence,  that  in  the  hearing  of 
both  witnesses,  a  testatrix  asked  the  witnesses  to  draw 
her  will,  and  after  hearing  it  read,  approved  and  signed 
it.  In  Coffin  v.  Coffin  (23  JV.  T.,  9),  it  was  held  that, 
where  one  of  the  witnesses,  in  the  presence  and  hearing 
of  the  other,  whose  attendance  had  been  procured  by 
the  testator,  asked  the  testator,  ^^Do  you  request  me  to 
sign  this  as  your  will  as  a  witness,"  and  testator  said 
yt^s,  this  was  sufficient  as  a  request  to  both  of  the  wit- 
nesses, and  a  publication  of  the  wilL    In  Thompson  o. 
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Stevens  (62  JV.  F.,  634),  it  appeared  that  the  will  was 
drawn  at  the  request  of  tlie  testator,  by  one  of  the  wit- 
nesses, nnder  his  instructions,  and  decedent  went  out 
for  one  of  the  witnesses.  Tlie  will  was  read  to  decedent 
by  the  draughtsman  in  the  presence  of  that  witness, 
when  decedent  took  it,  and  read  it  and  said  it  was  '^  all ' 
right ;"  that  they  went  to  an  adjoining  room,  where  the 
other  witness  was,  who  read  the  will  aloud,  and  the 
testator  i>ronounced  it  correct ;  it  was  then  signed  in  the 
presence  of  all,  and  handed  to  the  witness  who  drew  it, 
with  a  request  to  witness  it ;  the  testator  then  asked  the 
witness  that  was  brought  in  to  do  so,  and  the  other  wit- 
ness was  told  in  the  presence  of  decedent  that  he  was 
needed  as  a  witness.  It  was  held  that  the  evidence  showed 
sufficient  declaration  and  request,  and  a  substantial  com- 
pliance with  the  statute.  In  Gilbert  v.  Knox  (52  N.  T.^ 
125),  the  attestation  clause,  subscribed  by  the  witnesses, 
was  a  full  one.  The  witness  testified  that  he  was  pres- 
ent at  the  execution,  and  that  the  testator  signed  in  the 
presence  of  the  witnesses  ;  and  the  witness  stated  to  the 
decedent  that  it  was  necessary  that  he  should  request 
the  witnesses  to  sign  his  will,  as  such,  and  slated  that 
that  was  decedent's  will,  that  he  wished  them  to  sign  as 
witnesses ;  that  this  occurred  after  the  signing,  and 
before  the  witness  subscribed,  in  the  presence  of  the 
witness  and  decedent,  but  that  the  decedent  made  no 
reply,  made  no  inquiry,  but  that  he  had  no  doubt  the 
decedent  heard  what  he  said.  The  court  held  that  this 
showed  the  intention  of  the  testator  to  make  a  valid 
execntion  of  the  will,  and  reversed  the  decree  of  the 
Surrogate,  refusing  probate,  and  directed  the  Surrogate 
to  admit  it.    (See  also  Peck  v.  Cary,  27  N.  T.^  9.) 
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In  Bemseu  v.  Briokerhoff  {ntpra).  Judge  Nelsok, 
in  speaking  of  the  declaration  reqoired  by  the  stat- 
ute, said:  '^Any  communication  of  this  idea,  or  to 
this  effect,  will  meet  the  object  ol  the  statute."  And  in 
the  same  case  (8  Paige^  496),  the  Chancellor  said :  ''I 
think,  therefore,  there  can  be  no  reasonable  doubt  that 
if  this  will  and  this  attestation  clause,  or  this  attestation 
clause  alone,  had  been  read  over,  in  the  presence  and 
hearing  of  the  testatrix,  so  that  the  witness  should  be 
fully  satisfied  that  she  knew  and  understood  its  mean- 
ing, a  request  to  them  to  attest  it  as  witnesses  woald 
have  been  such  a  recognition  of  the  instrument  as  her 
will  as  to  make  a  good  execution  thereof,  according  to 
the  intent  and  spirit  of  the  statute/' 

I  entertain  no  doubt  that  the  proof,  in  this  case,  estab- 
lishes a  sufficient  publication  of  the  instrument  in  ques- 
tion. The  attestation  clause,  which  was  read  to  and  by 
the  decedent,  states  that  it  is  decedents  will.  Hb 
declaration,  that  he  gives  all  to  liis  mother,  indicates  not 
only  that  he  clearly  understood  that  he  was  disposing  of 
his  property  by  will,  but  that  he  so  informed  the  sub- 
scribing witnesses,  who  witnessed  the  same. 

The  will  should  be  admitted  to  probate. 

Ordered  accordingly. 


■  J,  «  ^  ■ »  a 
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Nkw  Yobk  Corarr.— HON.  D.   O.   CALVIN,  Suebogatk.— 

April,  1880. 

Babbas  v.  Babbagl 

In  the  matter  of  the  estate  of  Chables  M.  Babbas, 

deceased. 

The  Surrogate  has  juripdiction  under  g  44, 3 12.  ^. ,  98  (6  ed.),  to  pass  upon  tbe 
claim  of  an  executor  or  administrator  against  the  estate,  either  in  pro- 
ceedings taken  to  establish  the  claim,  or  upon  the  lioal  accounting  of 
the  executor  or  administrator,  although  such  claim  is  contested  by  the 
next-of-kin.* 

Bach  a  claim,  being  disputed  on  the  final  accounting,  is  not  analogous  to 
a  claim  disputed  under  the  statute  by  the  representatives  of  the  estfite. 

This  was  a  petition  of  Alfred  M.  Barras  and  William 
Barras,  two  of  the  next-of-kin  of  decedent,  for  an  order 
vacating  the  decree  in  this  matter,  for  want  of  jurisdic- 
tion of  the  Surrogate  to  decree  the  validity  and  payment 
of  claims  and  demands  in  favor  of  Hiram  D.  Barras,  the 
administrator,  and  to  require  him,  said  administrator,  to 
account  to  the  next-of-kin  for  the  sum  so  allowed  by  the 
Surrogate. 

The  petition  sets  forth  the  iiling  by  said  administra- 
tor of  his  account,  objections  thereto,  and  a  reference  to 
an  auditor,  and  a  decree  entered  thereon  December  21, 
1877 ;  that  in  said  account,  tlie  administrator  claimed  the 
amount  of  certain  demands  or  obligations  alleged  by  him 
to  be  due  to  him  as  a  creditor  of  the  estate,  which  were 
disputed  and  contested  by  the  next  of  kin;  that  the 
auditor  reported  adversely  to  said  claims,  but  they  were 
alloiK^d  by  the  decree  and  adjudicated  upon  by  the  Sur- 

•  See  g  278d  Code  of  Ui  vU  Froeedure. 
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rogate,  and  that  snch  adjudication  was  withoat  jurisdic- 
tion and  void.  That  on  September  20,  1879,  the  said 
administrator  filed  his  final  acconnt,  to  which  petitioners 
filed  objections,  and  the  matter  was  referred  to  an 
auditor,  and  proceedings  are  still  pending  before  such 
auditor,  and  jirays  that  such  decree,  so  far  as  it  adjudges 
the  validity  of  such  disputed  claims,  be  vacated. 

Henbt  Bibchoff,  forpetUum^. 
David  Milliken,  for  adtninutrcUor, 

The  Surrogate. — ^The  brief  of  the  petitioners'  counsel 
submitted,  states  the  numerous  authorities  holding  that 
this  court  is  one  of  limited  jurisdiction,  and  that  if 
claims  are  contested  or  disputed,  the  Surrogate  is  ousted 
of  jurisdiction  to  hear  and  pass  upon  them.  Section  43, 
8  -R.  S.J  96  (6  ed,),  provides  that  no  part  of  the  property 
of  the  deceased  shall  be  retained  by  an  executor  or 
administrator  to  satisfy  his  own  debt  or  claim  until  ap- 
proved and  allowed  by  the  Surrogate,  and  section  44 
provides  that  such  claim  may  be  proved  on  the  service 
and  return  of  a  citation  for  that  purpose,  or  on  the  final 
account.    (Williams  v.  Purdy,  6  Paige^  166.) 

It  is  clear,  therefore,  that  proceedings  may  be  taken 
for  the  purpose  of  establishing  the  claim  in  behalf  of  the 
administrator,  or  that  he  may  wait  untU  his  final  ac- 
counting, when  he  may  prove  the  same.  This  provision 
of  itself  is  sufficient  to  warrant  the  conclusion,  that, 
being  objected  to  on  the  final  accounting,  the  Surrogate 
has  full  power  aijd  authority  to  hear  the  proof,  and  j)ass 
upon  the  question.  For  it  is  to  be  done,  in  the  language 
of  the  statute,  on  the  final  accounting,  and  it  would  be 
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absurd  to  hold  that  such  final  accounting  must  be  sus- 
pended until  a  reference  of  the  claim  shall  be  made,  or 
an  action  commenced  for  its  recovery.  Such  a  claim, 
being  disputed  on  the  final  accounting,  is  not  analogous 
to  a  claim  disputed  under  the  statute  by  the  representa- 
tives of  the  estate ;  for  there  is  no  such  dispute.  It  is 
the  representative  who  makes  the  claim,  and  the  statute 
clearly  contemplates,  on  its  being  disputed,  a  trial  of  the 
question  before  the  auditor  or  Surrogate.  The  proceed- 
ing seems  to  me  to  be  analogous  to  that  of  determining 
a  disputed  claim,  on  an  application  for  the  sale  of  real 
estate  to  pay  debts.  (See  Hopkins  v.  Van  Valkenburgh, 
16  Hun,  3.) 
The  motion  must  be  denied. 


Ordered  accordingly. 


r.  1 


«  ^•»  1 
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May,  1880. 

Valentine  v.  Valentine. 

In  the  matter  of  the  estate  of  Mart  J.  Valentine, 

deceased. 

Ab  against  decedent's  next-of-kin,  an  expenditure  of  $351  for  a  burial  lot 
is  not  unreasonable,  where  the  estate  amounts  to  $18,000;  especially 
when  most  of  tlie  next-of-kin  consent  thereto. 

it  uetM,  tliat  OS  against  creditors,  the  expenditure  would  not  have  been  al- 
lowed. 

Where  a  daughter,  residing  with  her  mother,  has  during  her  lifetime 
promised  to  pay  Inmrd,  and  it  uppearB  that  otiier  members  of  the  family 
were  charged  and  paid  bourd,  a  claim  against  the  estate  of  the  daughter 
for  unpaid  board  will  l)e  allowed. 
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There  b  do  presumption  that  profesaioiud  serricea^  rendered  bj  a  doctor  lo 

Ida  wife's  sister,  are  gratuitous 
Tlie  verified  accouut  of  an  administrator,  and  the  duly  vouched  claim  of  a 

claimant,  prima  faeie  establish  the  validity  of  the  claim,  and  throw 

the  burden  of  proof  on  those  contesting  it.  although  the  claimant  U  a 

relative  of  the  decedent,  and  of  the  administrator. 
The  claim  of  a  relative  of  decedent  against  his  cstale  requires  so  stiOQger 

verification  than  that  of  any  other  creditor. 

Motion  to  conftrm  auditor's  report  on  final  accounting 
of  administratrices.  Exceptions  were  filed  thereto  in 
behalf  of  the  next-of-kin  of  decedent. 

The  first  exception  relates  to  the  finding  of  the  auditor 
^*  that  the  purchase  of  a  burial  lot  for  decedent  was  nec- 
essary and  proper;  that  the  amount  paid  therefor  was 
$351 ;  that  the  administratrices  used  due  diligence  and 
economy  in  the  selection,  and  that  said  item  should  be 
allowed."  The  exception  states  that  diligence  and 
economy  were  not  used,  and  that  it  was  improper  to  pur- 
chase a  whole  family  plot. 

The  facts  in  relation  to  the  purchase  appear  through 
the  testimony  of  Abraham  B.  Valentine,  a  brother  of 
decedents,  who  testified  that  he  purchased  it  for  her ; 
that  it  was  the  nearest  lot  to  that  of  another  deceased 
sister,  that  he  could  purchase ;  that  it  was  the  most 
economical  and  the  smallest  lot  that  he  could  purchase 
in  that  vicinity ;  that  the  authorities  of  Woodlawn  Cem- 
etery would  not  consent  to  divide  or  make  it  of  less  size; 
that  he  made  inquiry  for  other  lots  in  the  vicinity,  and 
that  only  more  expensive  ones  were  offered ;  he  would 
not  say  of  the  same  size. 

The  second  exception  is  to  the  finding  that  ^^  Jane 
Valentine,  one  of  the  administratrices,  furnished  board 
to  the  decedent  in  her  lifetime  at  No.  10  East  Forty* 
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first  street,  iu  the  city  of  New  York,  together  with 
a  large  front  room  upon  the  third  floor,  for  the 
period  of  two  hundred  and  twenty-six  weeks ;  that 
$3^164,  being  at  the  rate  of  $14  per  week  for  said  time,  is 
a  reasonable  price  for  said  board  and  room  ;  that  no  part 
of  said  amount  was  paid  during  the  life-time  of  said  de- 
ceased, and  that  said  item  should  be  allowed.'*  The  ex- 
ception stated,  that  as  the  board  was  furnished  decedent 
by  her  mother,  as  a  member  of  her  family,  and  as  no 
specific  sum  was  ever  charged  or  paid  during  decedent's 
life,  the  mother  was  entitled  to  no  sum  for  board. 

The  testimony  in  relation  to  it  was  substantially  as 
follows :  Jane  Valentine,  the  claimant,  testified  that  de- 
cedent lived  with  her  daring  her  whole  life ;  that  she 
occupied  the  third  story  front  room  of  10  East  Porty- 
lirst  street ;  that  witness  paid  all  the  running  expenses 
of  the  house,  supplying  all  the  servants  ;  that  decedent 
boarded  at  her  table ;  that  her  health  was  very  poor ; 
never  confined  to  her  bed,  but  confined  to  the  house  the 
last  four  or  five  years,  moro  or  less,  and  to  her  room  the 
last  four  or  five  months.  She  had  a  nurse  the  last  two 
months  only.  She  previously  required  much  attendance, 
furnished  by  witness's  servants.  That  a  son  and  another 
daughter  lived  with  her,  and  paid  board. 

That  she  had  demanded  board  from  decedent,  but  that 
none  was  paid  during  the  last  five  or  six  years ;  that  the 
two  hundred  and  twenty-six  weeks  are  part  of  the  five 
years ;  that  she  had  deducted  the  portion  of  the  time  she 
was  out  of  town ;  that  such  board  and  accommodation 
were  reasonably  worth  $35  a  week ;  that  decedent  had  a 
separate  and  independent  estate  of  her  own,  and  was  not 
dependent  upon  witness  for  support. 


268        CASES  IN  THE  SURROGATES*  COURTS. 


TALBNTINB  9.  VALENTINB. 


Edna  V.  Minor,  decedent's  sister,  testified  that  she  re- 
sided at  10  East  Forty-first  street  with  her  mother,  Jane 
Valentine ;  that  decedent  resided  there,  a  part  of  the 
time  occupying  the  second  story  front  room,  and  for  the 
last  five  years  the  third  story  front  room,  having  closets 
and  other  appurtenances  fully  furnished  ;  that  the  table 
was  first-class  ;  that  the  accommodation  and  board  sup- 
plied to  her  (decedent)  was  worth  $25  a  week.  Her  wash- 
ing was  included  in  this  bill.  Have  heard  mother  ask 
her  for  her  board  ;  she  would  reply  that  she  would  pay 
it  later.  She  would  say  "You  know  I  can't  live  long, 
can't  you  wait  till  then."  That  she  made  these  re- 
marks once  within  three  weeks  of  her  death,  and  once  four 
or  five  years  before  her  death,  and  at  times  between :  that 
she  did  not  recollect  that  the  amount  was  ever  stated. 
That  witness  had  never  seen  decedent  pay  any  board 
during  the  last  five  years  of  her  life;  don't  know  of  her 
speaking  of  having  paid  any  board  during  that  period ; 
knew  nothing  of  her  business  habits,  and  don't  remem- 
ber that  she  stated  that  it  was  her  habit  to  pay  her  biUs 
at  the  close  of  each  year. 

Abraham  B.  Valentine  testified  that  he  lived  in  the 
house  with  decedent,  ever  since  it  was  purchased  ;  that 
she  occupied  the  large  front  room  on  the  third  floor,  ever 
since  Mra.  Purdy's  (the  deceased's  sister)  death,  about  ten 
years  ;  that  she  was  not  prompt  in  paying  her  debts  as 
they  were  contracted,  but  was  in  the  habit  of  procrasti- 
nating. It  was  a  portion  of  her  religious  belief  to  use  a 
tenth  or  tithe  of  her  income  for  charitable  objects.  She 
has,  from  time  to  time,  borrowed  money  of  witness,  but 
did  not  state  for  what  purpose  she  borrowed  it ;  that 
witness   did   not   know  sufficiently  well   of   his   own 
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knowledge  to  answer,  that  she  had  a  habit  at  the  end  of 
the  year  of  paying  all  the  debts  that  had  accrued  during 
the  year.  She  did  not  borrow  at  the  end  of  the  year 
specially.  We  all  boarded  together,  and  occupied  the 
same  table.  She  did  not,  at  the  table,  habitually  say, 
that  she  paid  all  her  debts  at  the  end  of  the  year ;  that 
he  had  never  seen  her  pay  his  mother  for  "rent,  board, 
or  otherwise." 

The  third  exception  relates  to  the  bill  of  John  C. 
Minor  agninst  this  estate,  for  * '  prof essional  services  ren- 
dered, and  medicines  furnished  from  January  1,  1874,  to 
February  22, 1877,"  amounting  to  $836,  and  included  in 
the  account  in  the  schedule  of  "debts  paid;"  as 
to  which  the  auditor's  report  is:  "It  was  claimed 
that  as  the  medical  services  were  rendered  by  John  C. 
Minor,  who  is  the  husband  of  one  of  the  administratrices, 
and  the  son-in-law  of  the  other  administratrix,  the  bur- 
den was  upon  said  administratrices  to  support  said  claim 
by  proof  other  than  the  voucher  herein.  The  proctor  for 
the  administratrices  claimed  that  having  presented  and 
filed  a  duly  verilied  voucher,  the  burden  was  upon  the 
objector  to  impeach  said  item. 

"After  due  deliberation,  I  held  that  the  burden  was 
upon  the  contestant  to  impeach  said  item,  and  duly  noti- 
fied the  counsel  for  the  resi)ective  parties  to  this  eflfect, 
and  no  testimony  having  been  offered  in  regard  to  said 
item,  I  report  that  said  item  should  be  allowed." 

Exceptants  claimed  that  the  voucher  did  not  furnish 
prima  facie  evidence  of  such  services,  or  their  value. 

Wm.  M.  Martin,  proctor  for  admimstrairiee», 
John  A.  'J^Q9tESL,ipeciaiguardiai^, 
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The  Surrooate.— As  to  the  first  exception,  wMch. 
relates  to  the  price  of  the  burial  plot,  while  I  should 
regard  it  unreasonable  if  creditors  of  the  decedent  had 
intervened,  yet,  as  the  matter  relates  only  to  the  rights 
of  next-of-kin,  under  the  proof,  I  am  of  the  opinion  that 
the  evidence  does  not  show  an  unreasonable  expenditure. 
In  the  first  place,  the  estate,  after  the  payment  of  debts, 
amoants  to  about  $13,000,  and  the  expenditure  was  made 
by  two  of  the  next-of-kin,  acting  through  a  third,  three 
others  not  objecting,  and  presumably  consenting.  There 
is  no  evidence  that  a  suitable  lot  could  have  been  pro- 
cured at  a  less  sum.  Hence  the  auditor  was  compelled  to 
allow  the  sum  expended,  or  disallow  it  altogether.  I  am 
of  the  opinion  that  while  the  law  is  well  settled  that  the 
funeral  and  burial  expenses  should  be  according  to  the 
decedent's  condition  and  rank  in  life,  and  the  amount  of 
the  estate,  yet  the  concurrence  of  most  of  the  next-of-kin 
is  strong  evidence  of  the  suitableness  of  such  expendi- 
ture. The  exception  should  be  overruled.  The  second 
exception  should  be  overruled,  for  the  reason  that  when 
the  decedent  was  asked  to  pay  board  she  did  not  deny 
her  liability  or  refuse  to  pay,  but  recognized  the  liability, 
and  promised  to  pay.  It  is  well  settled,  by  well-con- 
sidered and  numerous  authorities,  that  where  services  are 
rendered  between  members  of  the  same  family,  no  pre- 
sumption of  a  promise  to  pay  results.  But  that  is  in 
case  there  is  no  evidence  of  an  intention  to  charge,  and 
pay.  (See  Bowen  v.  Bo  wen,  2  Bradf.^  336,  and  cases 
there  cited.) 

In  this  case  there  is  also  evidence  that  other  members 
of  the  family  were  charged  for  and  paid  board,  and 
I  am  of  the  opinion  that  under  the  proofs  the  claim 


NEW  YORK,  MAT,  1880.  271 


-WOOD  V.  SEWARD. 


of  the  mother,  one  of  the  administratrices,  was  sufficiently 
proved  and  properly  allowed,  and  that  the  exception 
should  be  overruled. 

The  third  exception  should  also  be  overruled,  for  the 
reason  that  the  duly  verified  account  of  the  adminis- 
tratrices, together  with  the  duly  vouched  claim  of  the 
claimant,  was  at  least  pr  ima  facie  eyidenoe  of  its  genuine- 
ness, and  required  proof  on  the  part  of  the  contestant, 
tending  to  show  that  the  claim  was  not  genuine,  or  was 
improperly  paid  by  the  representatives  of  the  estate. 

I  know  of  no  rule  which  demands  stronger  verification 
of  a  claim  against  an  estate  because  a  relative  happens 
to  present  it,  and  I  am  entirely  clear,  that  the  law  raises 
no  presumption  that  the  husband  is  liable  for  the  sup- 
port, maintenance  or  cure  of  his  wife's  sister. 

The  report  must  be  confirmed. 

Ordered  accordingly. 


!•»■       I' 


Nbw  Tokk  County.— HON.  D.  C.  CAiVIN,  Surbogatb.— 

May,   1880. 

Wood  v.  Sewakd. 

In  the  matter  of  the  estate  of  John  D.    Maxwell, 

deceased. 

Praeatory  words  in  a  will  do  not  create  a  trust,  where,  either  by  a  consid* 
eration  of  nil  the  provisions  of  the  will,  or  by  the  express  words  of  the 
tcstAtor.  it  appears  that  the  recommendation  was  not  intended  to  be 
obligatory  npon  the  executors. 

By  the  lirst  clause  of  his  will  the  testator  provided  that  his  mother  and  four 
sisters  should  remain  and  continue  to  live  together  as  one  family,  and 
should  continue  to  occupy  the  house  now  occupied  by  them,  and  make 
it  a  home  for  themselves,  and  added,  **  But  this  clause  in  my  will  is 
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DOt  to  be  considered  or  treated  as  u  direction  or  instniction,  bat  simplj 
as  a  suggestion  of  m}'  wish  and  desire.*'  By  the  second  clause,  tbe 
mother  and  sisters  were  charged  to  continue  to  support  and  afford  tes- 
tator's aunt  *'thc  Ban>c  home  which  I  have  always  assured  for  her." 
By  the  third  clause,  the  testator  gave  all  his  estate  to  the  cxecutots  ia 
trust  (with  power  of  sale),  to  collect  the  rents,  income  and  profits 
thereof,  and  to  dispose  of  the  same;  first,  to  pay  debts,  &c,  and  then 
to  pay  the  residue  to  a  trustee  named  (also  with  power  of  sale). 
Jleld,  that  the  precatory  words  of  the  first  clause  were  not  to  be  taken  as 
obligatory  and  as  creating  a  trust. 

Tius  was  a  motion  to  confirm  tho  report  of  the  auditor 
on  the  final  accounting  of  tho  executor  and  executrix  of 
decedent's  will.  Tlie  account  was  contested  by  one  of 
the  sisters  of  decedent,  Mrs.  Wood,  the  only  married 
sister,  on  the  ground  that  the  executor  and  executrix  had 
not  charged  themselves  with  the  rental  value  of  the 
premises  occupied  by  the  decedent,  his  mother,  and  four 
unmarried  sisters  at  the  time  of  his  death,  and  which 
premises  they  have  since  continued  to  occupy. 

The  testator  was  a  wealthy  bachelor,  and  had  been  the 
support  of  his  mother  and  sisters,  including  Mrs.  Wood, 
as  long  as  she  remained  unmarried.  He  occupied  during 
his  life  the  house  in  which  he  died,  his  mother  and  four 
sisters  living  with  him,  his  mother  being  the  nominal 
head  of  the  house,  but  he  supj^lying  the  necessary  house- 
hold expenses  for  their  support.  For  many  years  pre- 
ceding his  death,  the  testator  and  his  mother  and  sisters 
had  so  lived  together  as  one  household. 

By  the  first  clause  of  the  will,  the  testator  provided 
that  his  mother  and  sisters  ^'  shall  remain  and  continue 
to  live  together  as  one  family,  of  which  my  mother  shall 
be  the  head ;  and  that  my  said  mother  and  my  said  four 
sisters  shall  continue  to  occupy  the  house  now  occupied 
by  them,  and  make  it  a  home  for  herself  and  my  said 
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sisters.  But  this  clause  of  my  will  is  not  to  be  con- 
sidered or  treated  as  a  direction  or  instruction ;  but, 
simply  as  a  suggestion  of  my  wish  and  desire." 

The  second  clause  of  the  will  charges  his  mother  and 
sisters  **  to  extend,  afford  and  continue  to  my  aunt,  Jane 
Dunlap,  the  same  home,  support  and  maintenance  which 
I  have  always  assured  for  her." 

By  the  third  clause  he  devises  to  his  executors  all  his  real 
and  personal  property  of  which  he  should  die  possessed, 
in  trust,  with  power  to  sell,  &c.,  for  the  best  interests  of 
the  estate,  and  collect  rents,  income  and  profits  thereof, 
and  dispose  of  the  same  and  of  such  portions  of  his  es- 
tate as  they  should  not  convert ;  firsts  to  pay  his  debts, 
and  f aneral  expenses ;  second^  to  pay,  transfer  and  con- 
vey the  residue,  after  such  payments  as  were  theretofore 
provided  for,  to  Clarence  A.  Seward,  as  sole  trustee,  with 
power  to  sell  and  convert  the  same  into  money,  and  re- 
invest the  same,  so  as  not  to  diminish  the  principal ;  and 
to  i>ay  the  rents,  income  and  profits  thereof  to  his 
morher  and  sisters  for  life,  each  one-sixth  part ;  thirds 
on  the  death  of  the  mother  to  pay  her  sixth  part  of  the 
income  equally  to  his  .five  sisters ;  and/bi^r<A,  he  gave  to 
each  of  his  said  sisters  power  to  devise  and  bequeath  a 
fifth  i)art  of  the  principal  of  said  estate  so  held  by  the 
trustee,  to  whom  they  might  elect. 

By  the  fourth  clause  of  his  will  he  states  the  object 
of  the  disposition  of  his  property  to  be  that  it  shall  re- 
main invested  as  it  then  was,  so  long  as'  it  should  be 
prudent,  so  as  to  keep  it  a  unit,  ^^so  that  the  income 
thereof  may  be  sufficient  to  provide  my  said  mother  and 
sisters  with  a  permanent  and  comfortable  home  and 
income."  And  because  his  mother  and  sisters  were  not 
18 
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iamiliar  with  the  management  of  affairs,  he  appointed  a 
trustee,  with  the  powers  named,  and  he  expressed  his 
wish  and  direction  that  the  trastee,  if  he  should  so  elect, 
should  keep  and  preserve  the  same  investments  that  he 
should  find  at  his  decease ;  and  if  any  loss  should  accme. 
his  executors  and  trustee  shoold  not  be  liable. 

The  auditor  overruled  the  objection,  and  held  that  the 
mother  and  sisters  were  not  chargeable,  under  the  will, 
with  the  rent  of  the  house  occupied  by  them.  Excep- 
tions were  filed  by  Mrs.  Wood. 

Charles  M.  Da  Comx^  far  the  axeuian. 
TowKSEND  &  Weed,  /or  ths  cf^feeton, 

TliE  Surrogate. — ^The  question  involved  is  whether 
the  decedent's  expression  of  a  wish  and  desire  that  his 
mother  and  four  sisters  should  live  together  and  continue 
to  occupy  the  homestead,  accompanied  by  the  statement, 
at  the  close  of  the  first  clause  of  his  will,  that  such  ex- 
pression should  not  l^e  considered  or  treated  as  a  direc- 
tion or  instruction,  has  any  binding  force  upon  the 
axecutor,  executrix  and  trustee. 

Such  precatory  words  as  are  first  used  as  above  would 
constitute  a  trust,  by  declaring  the  first  taker  to  be  a 
trustee  for  those  whom  the  donor  intended  to  benefit. 
So  that,  but  for  the  subsequent  words  which  conclude 
the  clause,  I  am  of  the  opinion  that  the  estate  taken  by 
the  executors  and  trustee  would  have  been  subject  to 
that  trust  in  behalf  of  the  mother  and  the  four  sisters, 
although  the  third  clause,  by  which  the  whole  property 
is  given  and  devised,  makes  no  reference  thereto. 
(1  Ferrj/  on  Trusts^  113 ;  see  also  2  Btory  Eq.^  %  1068 ; 
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2  lioper  on  Legacies^  §  1417  ;  2  Medfleld  on  WiUSy  410, 
pi.  6  ;  Tiffany  &  BuUard  an  TruHs,  47,  223.) 

But  it  seems  to  me  equally  clear  that  the  concluding 
ivords  of  the  clause,  that  the  expression  of  his  wish  and 
desire  should  not  be  regarded  as  a  direction  or  instruc- 
tion, forbids  the  implication  of  any  such  trust.  Perry, 
in  his  first  volume  on  Trusts  (§  115),  says :  **  However 
strong  the  language  of  recommendation  or  request  may 
be,  a  trust  will  not  be  implied  if  the  testator  declare 
that  such  is  not  his  intention.'*  (And  see  2  Story  Eq.^ 
§  1009.) 

Hedfleld  on  Wills  (vol.  2,  p.  416),  in  quoting  the 
language  of  Lord  Cbam worth,  Y.  C,  in  Williams  v. 
Williams  (1  Sim.^  N.  S.  358),  says  that  "  the  real  question 
in  these  cases  always  is,  whether  the  wish  or  desire  or 
recommendation  that  is  expressed  by  the  testator,  is 
meant  to  govern  the  conduct  of  the  party  to  whom  it  ia 
addressed,  or  whether  it  is  merely  an  indication  of  that 
which  he  thinly  would  be  a  reasonable  exercise  of  the 
discretion  of  the  party,  leaving  it,  however,  to  the  party 
to  exercise  his  own  disci'etion."  To  the  same  effect  are 
the  cases,  Grilbert  v.  Chapin  (19  Conn.y  342),  Pennock's 
Estate  (20  Penn.y  268).  In  the  hist  case,  it  was  held, 
that  expressions  of  desire,  &c.,  in  a  will  were  not  prima 
facie  sufficient  to  convert  a  devise  or  bequest  into  a  trust, 
and  that  the  Roman  and  English  rule  on  the  subject  did 
not  prevail  in  that  state,  and  only  amounts  to  a  declara- 
tion of  trust,  where  it  appeared  from  other  parts  of  the 
will,  that  the  testator  did  not  intend  to  commit  the  estate 
to  Che  devisee  or  legatee,  or  its  ultimate  disposal  to  his 
discretion. 

These  authorities,  and  numerous  others  that  might  be 
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cited,  establish  the  doctrine  that  precatorj'^  words  will 
not  create  a  trust,  where,  either  by  a  consideration  of  all 
of  the  provisions  of  the  will,  or  by  the  express  words  of 
the  testator,  it  appears  that  the  recommendation  was  not 
intended  to  be  obligatory.  The  langnage  of  the  first 
clause  of  the  will  in  question,  if  inserted  in  or  engrafted 
upon  the  third  clause,  would  not  in  this  case  create  a 
trust  for  the  benefit  of  the  mother  and  four  sisters,  in 
the  use  and  enjoyment  of  the  homestead  in  question. 

It  will  be  observed  that  by  the  third  clause  all  the 
real  and  personal  property  is  given  and  devised  to  the 
executors,  with  power  to  sell  and  receive  the  income, 
with  directions  for  its  disposition,  with  power  on  the 
part  of  the  sisters  to  give  and  devise  the  whole  body 
of  the  estate,  with  no  reference  whatever  to  the 
wish  and  desire  of  the  testator  contained  in  the  first 
clause. 

It  is  claimed,  however,  that  the  second  clause,  charg- 
ing his  mother  and  sisters  to  continue  to  their  aunt  Jane 
Dunlap  the  same  home,  &c.,  as  he  had  always  assured, 
is  an  indication  that  the  mother  and  sisters  would  be  in  a 
condition  to  afford  such  home,  which  affirms  the  obliga- 
tory trust  created  by  the  first  clause. 

But  I  am  not  willing  to  hold  that  that  is  a  sufficient 
indication  of  its  obligatory  character,  to  overcome  the 
positive  language  of  the  testator,  that  it  should  not  be  so 
regarded. 

It  is  also  claimed,  that  the  statement  by  the  testator 
in  the  fourth  clause  of  the  will,  of  the  reasons  for  making 
his  will  as  he  did,  that  the  income  might  be  sufficient  to 
l)rovide  his  said  mother  and  sisters  with  a  permanent  and 
comfortable  home  and  income,  affords  another  indication 
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that  the  precatory  words  contained  in  the  first  clause 
were  to  be  regarded  obligatory,  and  that  the  *' comfor- 
table home  "  so  mentioned  was  that  referred  to  in  the  first 
clause ;  and  that  the  term,  comfortable  home,  meant  a 
home  without  liability  for  rent.  But  it  will  be  observed, 
that  by  this  clause  the  home  and  income  are  to  be.* 
afforded  from  the  income  of  decedent's  property,  and 
hence  the  cases  of  Willett  t.  Carroll  (13  Md.^  469),  and 
Lyon  V.  Lyon  (65  iV.  J".,  339),  cited  by  the  learned 
counsel  for  the  executors,  have  no  application  to  this 
case. 

Entertaining  this  view  of  the  will,  it  is  not  necessary 
to  consider  the  question  whether  it  was  the  intention  of 
the  decedent  to  charge  his  mother  and  sisters  rent  for  the 
use  and  occupancy  of  the  house. 

'  It  is  suggested  that  the  latter  portion  of  the  first  clause 
of  the  will  was  added  by  the  testator  for  the  purpose  of 
escaping  the  force  of  the  statute  against  the  unlawful 
suspension  of  the  power  of  alienation  of  real  estate,  upon 
the  assumption  that  the  mother  and  four  sisters  being 
entitled  to  occupy  the.  premises,  would  unlawfully  sus- 
l>end  the  power  of  alienation.  But  how  the  force  of  the 
statute  could  thus  be  avoided,  if  there  was  any  obligatory 
force  in  the  request,  is  not  apparent.  For  the  rule  is 
well  established,  that  if  by  the  terms  of  the  instrument 
there  may  be  such  suspension  the  future  estate  is  void 
in  its  creation.  I  cannot  suppose  that  the  precatory 
words  referred  to  were  used  for  that  purpose,  as  the 
ti*u8tee,  the  mother  and  the  sisters  were  adults,  and 
hence  able  to  convey  an  absolute  fee  in  possession. 

The  question  raised  by  the  learned  counsel  for  the 
executors,    that  by  the   correspondence  between  Mrs. 
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Wood  and  himself  the  former  is  e6loi)ped  from  claiming 
rent  for  the  period  past,  is  not  tenable  for  two  reasons : 
first,  beconse  there  is  no  exception  to  the  finding  of  the 
auditor  npon  that  sabject ;  and,  second,  because  the 
transaction  lacks  the  important  features  of  an  estoppel. 
It  does  not  appear  that  the  executors  have  so  acted  oa 
the  faith  of  Mrs.  Wood^s  statement,  that  any  loss  would 
accrue  to  them  by  her  present  claim  of  her  share  of  the 
rent  of  the  homestead,  for  the  liability  of  the  mother 
and  sisters  to  pay  rent  subsists,  as  well  as  the  authority 
of  the  executors  to  enforce  it.  If  there  is  any  question 
as  to  the  responsibility  of  the  mother  and  sisters,  the 
executors  and  trustee  have  the  means  of  reimbursiog 
themselves  for  any  over-payments  made  to  them,  and 
the  authority  to  do  so  should  be  contained  in  the  decree. 
The  exception  to  the  report  of  the  audit<»*,  disallowing 
the  claim  for  rent  of  the  premises  in  question,  should 
be  sustained,  and  the  report,  so  modified,  should  be  ooa- 
firmed. 


^•^  ■ 


Knros    Coxtntt.— HON.  A.    H.  DAILEY,   Subbogats.— Sep- 
tember, 1879. 

Lawbekcs  9.  JiAWBraros. 

In  the  maUer  of  the  final  accounting  of  the  execiUarSf 
<£c.,  o/' Henry  Lawkenck,  deceased. 


Tbe  win  of  the  testator  |Hrovidcd  ttwt  rbj  aAVaacements  aiad«  to  uy 
child,  and  evidenced  by  entries  in  tbe  testajtor's  books  of  account, 
should  be  deducted  from  such  child's  share.  The  testator  kept  no 
private  books.  Upon  the  books  of  his  ftnn  appeared  entries,  ebu^ging 
several  of  Jus  cliildreu  wkk  h»rge  amoimta.    Latcjr  entries  im  tho  ondk 
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Me  of  the  same  accounts  balanced  these  charges.  It  appeared  by 
evidence  aUundo  the  books,  that  the  original  entries  on  the  debit  ndt 
were  made  by  the  testator  with  the  intention  of  having  them  charged 
against  his  children  as  advances.  It  also  appeared  that  the  subsequent 
credit  entries  were  made  by  the  testator  in  view  of  the  provisions  of 
bis  will,  and  with  the  intention  of  avoiding  the  effect  of  the  debit 
entries  as  advancements,  and  with  the  purpose  of  canceling  them. 
BMt  that  the  books  of  the  firm  were  the  books  referred  to  by  the  testator 
in  Ills  will,  as  his  books,  and  tliot  the  debit  entries  therein  against  his 
children,  taken  with  the  evidence  aXiunde  the  liooks,  constituted  a'i- 
vancemcnts  according  to  the  provisions  of  the  will.  But,  held  further, 
that  the  subsequent  credit  entries,  taken  in  connection  with  evidence 
aliunde  the  books,  destroyed  the  effect  of  the  debit  entries  as  evidence 
of  advances  as  contemplated  by  the  will,  and  changed  them  into 


Piis^AL  accounting  of  executors  of  the  will  of  Henry 
Lawrence,  deceased,  which  was  admitted  to  probate 
April  1,  1872,  by  the  Surrogate  of  Kings  Connty.  The 
will  contained  the  following  provisions,  viz.  : 

"  Third,  I  give  and  bequeath  to  my  daughter  Eliza, 
wife  of  David  Lindsay,  if  living  at  my  death,  the  sum  of 
ten  thousand  dollars. 

^^  Fourth.  I  give  and  bequeath  to  my  son  Samuel,  if 
living  at  my  death,  the  sum  of  fifteen  thousand  dollars. 

^^  Fifth.  I  give  and  bequeath  to  my  son  Frank,  if 
living  at  the  time  of  my  death,  the  sum  of  ten  thousand 
dollars. 

^^  Ninth.  All  the  rest,  residue  and  remainder  of  mv 
estate,  real  and  i)ersonaI,  whatsoever  and  wheresoever,  I 
give,  devise,  and  bequeath  to  my  sons,  Samael  and 
Franl^,  and  to  my  daughters,  Eliza  and  Annie,  to  be 
divided  equally  between  them. 

**  TentJi.  It  is  my  will,  and  I  hereby  direct  that  any 
advancements  hereafter  made  by  me,  to  or  for  account 
of  my  said  children  or  either  of  them,  and  evidenced  by 
either  entries  in  my  books  of  account,  or  by  any  written 
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memorandum  of  acknowledgment  signed  by  suck  child 
or  children,  shaJl  be  deducted  from  the  amount,  or  be 
charged  upon  the  share  or  portion,  as  the  case  may  be,  to 
which  such  child  or  children  respectively  would  be 
entitled  under  the  provisions  of  this,  my  will,  if  no  such 
advancement  had  been  made." 

The  executors  made  and  filed  their  account  in  June, 
1875,  and  on  the  1st  day  of  July  Eliza  Lindsa}%  wife 
of  David  Lindsay,  one  of  the  legatees  and  heirs  of  the 
deceased,  liled  objections  to  the  account,  that  the  execu- 
tors had  not  charged,  the  legatees  with  advances  made  to 
them  by  the  testator,  and  directed  to  be  charged  by  the 
will  to  the  legatees  named  therein,  to  wit,  Samuel  Law- 
rence, about  §12,287,  and  Frank  Lawrence,  about  $10,551. 

The  objections  and  testimony  were  first  heard  before 
Surrogate  Yeedeb,  and  under  his  decision,  the  objec- 
tions were  sustained. 

The  General  Term  of  the  Supreme  Coai*t  aflSrmed  the 
decree,  but  the  Court  of  Appeals  reversed  it  upon  the 
ground,  as  stated  in  the  opinion  of  the  court,  that  the 
books  of  account,  which  contained  certain  entries  which 
the  court  admitted  in  evidence  upon  the  hearing,  and 
upon  which  alone  the  court  deemed  it  sufficient  to 
charge  these  legatees  with  advancements,  were  not  to  be 
taken  as  true  in  the  absence  of  evidence  aliunde,  in 
connection  with  the  books.  Accordingly  a  rehearing 
was  had  before  Surrogate  Veeder,  and  evidence  taken, 
but  no  decision  rendered*  Further  facts  appear  in  the 
,  opinion. 

The  Surrogate. — It  appears  from  the  testimony  that 
^the  testator  kept  no  individual  books  of  account,  but 
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the  firm  of  Henry  Lawrence  and  Sons,  of  which  he  was 
a  leading  member,  kept  books  of  account,  and  these 
books  contained,  under  date  of  December  SO,  1871,  the 
following  charges  against  Henry  Lawrence,  the  deceased 
testator. 

1871. 

Dec.  30.  Henry  Lawrence,  Dr.     .     •     .  $13,871.89 


n 
li 

44 


To  Samuel  Lawrence,  for  amount 

charged, $2,287.00 

Prank  Lawrence,  ....    10,651.57 
Mrs.  Lindsay,  .....      1,033.33 

$13,871.89 

Under  the  same  date  and  in  the  same  books,  Samuel 
Lawrence  is  credited  as  follows  : 

1871. 
Deo.  30.    By  Henry  Lawrence,     .     .    $2,287.00 

Also,  under  same  date,  Frank  Lawrence  is  credited  as 
follows : 

By  Henry  Lawrence,      •     .     .    .    •    $10,651.67 

Also,  under  same  date,  Eliza  Lindsay  is  credited  as 
follows : 

By  Henry  Lawrence, $1,033.32 

These  books  contain  charges  against  each  of  these 
three  legatees  to  cash  received  i)rior  to  the  date  of  the 
several  amounts  placed  as  above  to  their  credit,  and  these 
amounts  were  either  afterwards  drawn  by  them,  or  they 
went  to  balance  the  chargers  ngainst  them,  so  they  un- 
questionably all  received  the  benefit  of  these  credits,  at 
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or  subsequent  to  the  30th  of  December,  1871.  Two 
other  entries  also  appear,  under  date  of  May  2,  1870,  as 
follows:  "Samuel  Lawrence,  currency  (at  the  lime  he 
got  the  check),  $50  ;  Henry  Lawrence  (chk.  for  Samnel 
Lawrence),  $10,500.*'  These  items  are  charged  to  the 
testator  on  the  journal,  under  date  of  May  31,  1870.  Are 
these  several  items  advancements  under  this  will  1  The 
Couiij  of  Appeals,  in  its  opinion,  has  relieved  me  from 
considering  some  of  the  questions  presented.  Hie  firm's 
books  of  account  are  held  to  have  been  intended  by  the 
testator  as  liis  books  of  account,  as  he  is  shown  to  have 
had  no  separate  books  containing  an  account  of  his 
transactions.  To  show  that  these  entries  were  intended 
by  the  testator  as  advancements,  the  proctor  for  Mrs. 
Lindsay,  called  as  a  witness  Mr.  Seabnry  Lawrence, 
one  of  said  fiim,  and  son  of  the  testator.  The  substance 
of  his  testimony  is,  that  the  bookkeeper  of  the  firm,  Mr. 
Foster,  made  all  the  entries  in  the  books,  and  the  "par- 
ticular  entries  in  question  of  credits  to  these  legatees 
were  made  by  the  direction  of  the  testator,  and  the 
amounts  paid  were  gifts  or  advancements.  The  sums 
were  paid  by  the  firm,  but  were  charged  to  the  individual 
account  of  the  testator,  by  his  express  directions.  By 
his  testimony,  which  is  uncontroverted,  it  appears  that 
shortly  before  his  decease  the  testator  came  into  the 
office  of  the  firm,  and  said  to  the  witness,  who  was  the 
testator's  confidential  manager,  one  day  shortly  previous 
to  his  death,  feeling  unwell,  referring  to  the  will  he  said : 
^'As  matters  stand,  Frank  and  Sam  won't  be  likely  to 
have  much,  owing  to  their  losses  in  business,"  and  he 
thought  the  charges  against  them  on  our  books  better  be 
chax^ged  to  him  to  his  individual  account,  and  the  account 
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balanced,  so  there  woold  not  be  anything  appear  againet 
the  children  on  the  booke  of  the  firm."  He  directed  this 
to  be  done,  and  tbe  bookkeeper  accordingly  was  directed 
to  cancel  the  accounts  against  these  children,  so  that 
nothing  should  appear  upon  the  books,  that  these  chil- 
dren had  received  anything  from  their  father.  He  made 
special  reference  to  the  tenth  clause  of  the  will,  showing 
clearly  that  he  was  fully  aware  that,  under  that  clause, 
the  charges  upon  the  books  of  the  firm  against  these 
children  were  advances  made  by  him  to  them,  and  if  left 
in  their  then  present  condition,  must  be  deducted  from 
their  resi)ective  shares.  Aside  from  this,  it  is  quite  con- 
clusively shown  that  these  several  charges,  the  subject 
of  this  controversy,  were  for  money  paid  by  the  testator*  s 
order  to  them,  and  that  he  was  fully  aware  of  the  nature 
and  extent  of  their  several  accounts,  and  what  would  be 
the  result,  if  left  at  his  decease  as  they  then  stood.  I 
am  therefore  forced  to  find,  that  at  the  time  the  entries 
were  made,  and  money  received  by  these  children  from 
their  father  at  the  hands  of  the  firm,  they  were  intended 
as  advancements,  and  these  entries,  together  with  what 
has  now  been  proved  by  the  witness,  Mr.  Seabury  Law- 
rence, to  my  raind  conclusively  shows  the  entries  to 
haVe  been  intended  by  the  testator  at  the  time,  as  evi- 
dence required  by  the  will,  to  make  them  charges  against 
the  shares  of  these  children.  He  certainly  believed  such 
to  be  the  case,  else  why  direct  their  cancellation,  to  pre- 
vent the  effect  of  that  clause  of  the  wilH  But  whilst 
finding  this  as  to  the  original  entries  as  they  then  stood, 
what  has  been  the  effect  of  the  testator^  s  causing  these 
several  amounts  to  be  charged  directly  to  him,  and  his 
crediting  them  with  cash,  thus  balancing  these  accounts  1 


284       CASES  IN  THE  SURROGATES'  COITRTS. 

LAWBRNCB  e.  liAVnBHCB. 

It  was  his  undoubted  purpose  to  relieve  these  children 
from  the  effect  of  the  tenth  clause  of  the  will,  and  if  I 
can  find  a  way  to  legally  carry  out  that  intention,  it  is 
my  duty  to  do  so. 

The  testator  intended  by  his  will  to  distinguish 
between  gifts  and  advancements,  by  providing  that,  to 
constitute  an  advancement,  it  must  be  evidenced  by 
entries  on  his  books  of  account,  or  by  some  written 
memorandum  signed  by  the  legatee  to  be  charged. 
Having  thus  by  his  will  declared  what  shall  be  evidence 
of  an  advancement,  he  cannot  by  parol  or  any  instru- 
ment in  writing,  short  of  another  will,  or  a  codicil  duly 
executed  as  a  will,  relieve  these  legatees  from  the  eflfect 
of  that  provision.  To  hold  otherwise  would  be  adverse 
to  one  of  the  best-settled  principles  of  law,  adverse  to  the 
statute  relating  to  wills.  The  only  relief  for  these 
legatees  to  be  found,  if  any,  must  be  in  the  etfect  of  the 
credit  given  by  the  testator,  on  these  books,  to  balance 
the  charges  in  question,  and  thus  in  effect  make  these 
advancements  gifts.  As  a  matter  of  fact  he  endeavored 
to  avoid  the  effect  of  this  evidence,  and  treat  these 
advancements  as  gifts  by  his  own  act  on  the  books, 
without  anything  being  paid  by  either  of  these  legatees 
to  entitle  them  to  the  credits  given.  If  these  childrea 
had  repaid  the  advancements  made,  they  would  have 
been  canceled,  for  it  would,  in  effect,  have  converted 
them  into  debts,  in  fact,  as  they  apparently  were  on  the 
books,  and  the  acceptance  of  the  amount  by  the  testator 
would  have  had  the  effect  of  canceling  them.  But  may 
he  not  do  the  same  thing  in  effect,  without  anything 
passing  from  them  to  him?  Without  the  evidence  of 
Mr.   Seabury  Lawrence,    the   entries  tended    to  show 
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advances ;  with  his  evidence  it  shows  that  the  charges 
against  them  were,  in  fact,  advances  at  the  time,  bat  it 
also  shows  that  the  credits  placed  to  their  account  by 
the  testator  were  with  the  express  intent  to  cancel  them, 
and  convert  them  into  gifts  or  balanced  accounts.  This 
was  his  direction  to  his  son  and  bookkeeper.  Can  it 
now  be  said  that  these  entries  and  this  testimony  estab- 
lish a  case  of  such  advances  as,  under  the  tenth  clause  of 
his  will,  are  evidenced  by  entries  in  his  books  of  account? 
As  well  might  it  be  said  that  charges  against  A.,  balanced 
by  payments  on  the  same  page,  are  evidence  of  indebted- 
ness to  B. 

These  transactions  must  be  judged  in  the  light  of  the 
entries  as  they  now  stand,  and  the  evidence  before  us. 
I  am  inclined  to  the  opinion,  that  if  the  testator's 
directions  had  been  entirely  disobeyed,  and  no  changes 
been  made,  and  he  had  died  believing  the  accounts  had 
been  canceled,  the  eflPect  would  be  the  same  as  if  the 
accounts  had  been  erased  from  the  books.  His  direc- 
tions and  efforts  were  not  to  change  his  will,  but  destroy 
what  might  be  evidence  of  his  own  acts,  to  favor  his 
sons,  who  had  been  unfortunate  in  business. 

A  gift  in  view  of  death  is  revocable  at  the  arbitrary 
will  of  the  donor,  and  this,  notwithstanding  the  donee 
has  been  put  in  full  possession  of  the  subject  of  the  gift. 
(Merchant  v.  Merchant,  2  Bradf,^  432.)  If  he  can 
revoke  a  gift,  can  he  not  also  revoke,  before  his  death, 
these  advances,  and  make  them  gifts?  In  the  case  of 
Langdon  9  Astor  (16  N.  F.,  52),  the  court  says:  "A 
man  cannot,  by  wilk<y:A>y  auy  o1»her  instrument  in  what- 
ever form,  or  with  whatever  solemnity  executed,  either 
limit  or  control  his  power  of  subsequently,  in  his  life- 
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time,  disposing  of  his  own  property,  or  pieecribing  the 
forme  by  which  it  mast  be  done  to  be  effectacd." 

I  therefore  decide  that  these  entries  as  they  now 
stand,  with  the  evidence  before  me  nncontroverted,  of 
the  intentions  of  the  testator,  in  directing  their  cancella- 
tion, are  not  such  evidence  of  advances  as  is  contem- 
plated by  the  will,  and  the  amount  so  received,  are  not 
to  be  deducted  from  the  shares  of  these  sons  of  the  testa- 
tor, Samuel  and  Frank  Lawrence,  and  another. 

Ordered  accordingly. 


KmoB  County.— HON.  WALTER  L.   LIVINGSTON,  Sde- 

BOGATB. — March,  1880. 

Mattee  of  Mabtinhoff. 

In  the  mailer  of  the  probaie  of  the  last  will  avd  tester 

ment  of  John  H.  Mabtinhoff. 

The  Surrogate  has  the  power  to  take  up  the  prohate  of  a  will  at  the  point 
where  it  was  left  by  his  predecessor  in  office,  complete  the  proofs,  and 
then  decide  the  question  at  issue  upon  the  tohole  evidence,  including 
that  taken  before  his  predecessor. 

The  provisions  of  the  Revised  Statutes  (^  R  8.,%  11,  223),  that  "upoa 
the  office  of  any  Surrogate  becoming  vacant,  bis  successor  shall  have 
power  and  authority  to  complete  any  business  that  may  have  been, 
begun  or  that  was  pending  before  such  Surrogate,"  apply  to  all  cases 
where  the  actual  incumbent  vacates  the  office  for  any  cause. 

People  f>.  Shaw,  3  Hun,  279;  8.  C,  63  H.  Y.,  30,  distmguiahed. 

Application  for  probate  of  wilL 

Henut  L.  Place,  for  praptm&fU. 
Qeo.  p.  AysBT,/(^  c(nUe$iarU9 
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The  Surrogate. — ^The  question  presented  in  this  case 
is  whether  I  have  the  power  to  take  up  the  probate  of  a 
will  at  the  point  where  it  was  left  by  my  predecessor  in 
office,  complete  the  proofs  and  then  decide  the  ques- 
tions at  issue  upon  the  whole  evidence,  including  that 
which  was  taken  before  my  predecessor. 

The  Surrogate's  Court  has  only  a  special  and  limited 
statutory  jurisdiction,  and,  in  general,  its  proceedings 
can  be  sustained  only  by  showing  a  confonnity  to  the 
statutes  on  the  subject.  Hence,  I  must  hold  that  I  have 
no  such  power,  unless  it  is  derived  from  some  statute. 
But  I  think  such  power  is  conferred  by  the  provisions  of 
3  R.  S.,  223,  §  11. 

The  object  of  the  statute  is  to  prevent  the  necessity  of 
beginning  over  again  any  business  which  may  be  pending 
nnfinished  in  the  Surrogate's  Court,  at  the  time  a  change 
of  Surrogates  occurs.  It  is  remedial  and  must  be  liber- 
ally construed,  and  is  not  to  be  limited  to  the  case  of  a 
vacancy  in  the  oflB.ce,  when  there  is  no  person  entitled  to 
fill  it.  It  may  properly  be  construed  to  embrace  all 
cases  where  the  actual  incumbent  vacates  the  ofHce  for 
any  cause,  and  I  think  I  am  sustained  in  this  construc- 
tion by  the  learned  Surrogate  of  New  York.  (Matter  of 
Espie,  2  He^f.,  446.) 

The  probate  of  this  will  was  business  that  had  been 
begun  and  was  pending  before  my  predecessor,  and 
these  provisions  of  the  Revised  Statutes  expressly  give 
me  the  power  and  authority  to  complete  it ;  that  is  to 
say,  to  take  it  up  just  where  it  had  been  left  unfinished 
by  my  predecessor,  and  to  carry  it  on  to  a  final  deter- 
mination. I  am  aware  that  the  spirit  of  our  laws  relat- 
ing to  evidence ''require,  as  a  general  thing,  that  the 
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Judge  who  is  to  decide  a  controverted  question  of  fact, 
should  have  the  advantage  of  seeing  the  witnesses,  and 
bearing  them  give  their  testimony.  -  This  is  made  mani- 
fest by  the  provisions  in  the  state  constitution,  requiring 
that  the  testimony  in  equity  cases  shall  be  taken  in  like 
manner  as  in  cases  at  law.  (Draper  v.  Day,  11  Sow. 
Pr.j  439.)  But  this  rule  only  prevails  in  the  absence  of 
statutory  provisions  to  the  contrary.  (Draper  v.  Day, 
svpra;  Code  of  Civ.  Pro.^  §  1015.)  I  have  not  over- 
looked the  case  of  People  v.  Shaw  (3  Huriy  272),  affirmed 
by  the  Conrt  of  Appeals  (63  N.  71,  36),  in  which  it  is 
held  that  one  of  several  judges  who  has  not  heard  nor 
redd  a  material  part  of  the  evidence  given  while  he  was 
absent  from  the  bench,  cannot  take  part  in  the  subse- 
quent deliberations  and  rulings  in  the  courae  of  the  trial. 
But  here  the  testimony  taken  before  my  predecessor  has 
been  reduced  to  writing,  and  signed  by  the  witness,  and 
can  be  read  by  me  before  any  further  evidence  is  taken. 

Ordered  accordingly. 


Kings  County.— HON.  W.  L.  LIVINGSTON,  SimBoaATB.— 

March,  1880. 

Matter  of  Nichols. 

In  the  Toatter  of  the  estate  of  Saba  E.  Nichols,  (fo- 

ceased. 

Upon  an  administrator's  accounting,  payments  made  by  him  cannot  be  re- 
jected merely  because  neither  the  accounts  nor  tlie  oath  to  the  aocountt 
dlscloee  to  whom  such  payments  have  been  made.    It  is  Buffident  if 
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the  testimony  of  the  administrator  sliows  to  whom  the  money  has  been 
paid. 

It  9eems,  that  in  case  of  payments  under  $20,  where  there  is  no  reason  to 
doubt  that  the  payment  has  been  made,  such  payments  will  not  be 
disallowed  in  all  cases  even  where  the  administrator  cannot  remember 
the  name  of  the  payee,  and  cannot  identify  him. 

Upon  an  application  for  leave  to  issue  execution  upon  a  Judgment  recovered 
in  an  action,  which  .the  administrator  has  unsuqcessfully  defended^ 
and  in  which  the  court  had  awai:ded  costs  against  the  estate  to  the 
plaintiff,  the  administrator  cannot  be  allowed  to  reduce  the  amount  in 
his  hands  by  a  charge  for  f^s  paid  his  own  counsel  in  the  action  in 
which  the  Judgment  was  recovered. 

Application  for  leave  to  issue  execution  upon  a 
judgment  against  the  estate,  in  an  action  which  the 
administrator  had  defended,  and  in  which  costs  against 
the  estate  had  been  awarded,  to  the  plaintiflp. 

The  administrator's  account  was  referred  to  an 
auditor,  and  the  matter  came  up  on  exceptions  taken  by 
both  parties  to  the  auditor's  report.  Further  facts  ap- 
pear in  the  opinion. 

« 

The  Surrogate. — The  auditor  has  disallowed  a 
number  of  items  of  debts  paid,  on  the  gi-ound  that 
neither  the  account  nor  the  oath  to  the  account  discloses 
to  whom  they  had  been  paid.  This  construction  of  2  if. 
51,  92,  §  55,  is  too  narrow.  It  is  sufficient  if  the  testi- 
mony of  the  administrator  shows  to  whom  the  money 
was  paid,  and  where  the  amount  is  under  $20,  and  there 
is  no  reason  to  doubt  that  it  was  actually  paid,  I  am  not 
l)repared  to  say  that  it  will  be  disallowed  in  all  cases 
where  the  aclministrator  finds  it  imi)ossible  to  give  the 
name  of  the  person  to  whom  it  was  paid,  or  to  describe 
him  so  that  he  can  be  identified. 

For  instance,  an  executor  or  an  administrator  is  en- 

titled  to  his  necessary  expenses  incurred  in  traveling 
19 
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upoa  the  business  of  the  estate,  bat  notwithstanding 
that,  it  must  be  impracticable,  if  not  impossible,  for  him 
on  his  final  accounting  to  give  the  names  or  an  accarate 
description  of  all  the  car-conductors,  ticket-agents  and 
hack-drivers  to  whom  he  may  have  paid  fares.  Under 
this  more  liberal  construction  of  the  statute,  the  adminis- 
trator in  this  case  should  be  allowed  several  items  re- 
jected by  the  auditor  on  the  ground  above  mentioned. 

The  administrator  should  also  be  allowed  his  necessary 
traveling  expenses  incurred  in  attending  to  the  business 

< 

of  the  estate,  including  his  attendance  upon  the  trial  of 
the  suit  brought  against  him  as  administrator  by  Mr. 
Underbill,  and  also  the  expenses  of  the  witnesses  in  that 
suit. 

The  counsel  fee  of  $250  paid  to  Prince,  Gibson  & 
Harsell,  and  the  costs  of  motion  $10,  paid  to  Thomas 
Wilder  by  the  administrator  on  behalf  of  the  estate, 
wei-e  disallowed  by  the  auditor  on  the  ground  that  the 
judgment  of  the  Supreme  Court  in  that  action  imposed 
the  costs  upon  the  administrator  personally^  and  th;U 
he  could  not,  therefore,  charge  the  estate  with  the  ex- 
penses of  the  suit  {Red/.  Surr.  Pr.y  394),  but  the 
auditor  was  mistaken;  the  judgment  of  the  Supreme 
Court  did  not  charge  the  costs  of  the  action  on  the  ad- 
miniBtrator  personalli/ ;  on  the  contrary,  it  ordered  that 
they  should  be  paid  out  of  the  assets  of  the  estate.  The 
counsel  fee  of  $250  must  be  disallowed,  because,  on  an 
application  of  this  kind,  the  amount  for  which  execu- 
tion is  to  issue  cannot  be  permitted  to  be  reduced  by 
the  allowance  of  counsel  fees  for  professional  services 
rendered  in  the  very  action  which  resulted  in  the  judg- 
ment sought  to  be  collected|  where  the  court  in  thsit 
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action  had  awarded  costs  to  the  jadgment  creditor ; 
otherwise,  where,  as  in  this  case,  the  amount  in  the 
hands  of  the  administrator  is  insufficient  to  pay  the 
said  counsel  fees  and  the  claim  of  the  judgment  creditor 
in  f nil,  the  latter  would  be  made  to  contribute  toward 
paying  the  charges  of  his  adversary  in  resisting  the 
claim,  notwithstanding  that  the  court,  by  awarding  the 
costs  of  the  action  to  the  creditor,  had  declared  that  the 
payment  of  the  said  claim  had  been  unreasonably  re- 
sisted. (Field  V.  Field,  2  Hedf.,  160 ;  2  i?.  S.,  90,  §  41). 
This  would  be  manifestly  unjnst. 

Ordered  accordingly. 


KnrGS  CotJNTT.— HON.  W.  L.  LIVINGSTON,  Subbogatb,— 

March,  1880. 

RORKE  V.  McCONVILLE. 

In  the  matter  of  the  final  accounting  of  the  executors  qf 

John  McConville,  deceased. 

Where  one  of  two  executors,  who  is  also  the  residuary  legatee  under  the 
will,  takes  possession  of  all  the  assets  of  the  estate,  and  mingles  them 
with  his  own  property,  and  fails  to  pay  a  legacy  to  an  infant,  or  to  set 
apart  the  amount  of  the  some, — upon  the  death  of  such  exeeutor,  his 
estate  becomes  liable  to  the  person  injured  by  such  devcuiaoit,  and  the 
amount  of  the  legacy  will  be  directed  to  be  paid  to  the  general  guard- 
ian of  the  infant,  and  not  to  the  surviving  executor. 

PiKAL  accounting  by  the  executors  of  John  McCon- 
Tille,  who  was  one  of  the  executors  of,  and  the  residnary 
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legatee  under,  the  will  of  his  brother,  William  McCon- 
WUe. 

John*  McConville,  ai§  such  residtiary  legatee,  took  pos- 
session of  all  the  assets  of  the  estate  of  Willianl  McCon- 
ville, mingled  them  wirti  his*  owri^  property,  and  died 
possessed  of  thfem,  btit  without  paying  a  legacy  of  $2,000 
bequeathed  by  William  McGdnville  to  his  nephew,  John 
McConville,  Jr.,  although  thiB*  assets  were  more  than 
suflBcient  to  jpay  all  the  legatiies  and  debts.  After  the 
death  of  John  McConville,  His^  executors,  admitting  that 
his  estate  was  liable  for  the  payment  of  the  said  legacy, 
gave  to  Edward  Rorke,  the  surviving  executor  of  the 
will  of  William  McConville,  a  written  promise  to  jiay 
him  the  amount  of  the  legacy  in  question,  but  did  not 
do  so. 

In  their  accounts  they  credited  themselves  with  items 
amounting  to  about  $2,900,  expended  by  them  for  John 
McConville,  Jr.,  who  was  an  infant,  but  had  no  general 
guardian;  and  claimed  that  the  amount  so  expended 
should  be  allowed  in  payment  of  the  said  legacy,  and 
interest  thereon.     These  items  were  disallowed. 

Edward  Rorke  had  a  final  accounting  as  the  surviving 
executor  of  the  will  of  William  McConville,  and  was  not 
made  liable  for  the  said  legacy.  On  the  present  account^ 
ing,  he  asked  that  the  decree  should  direct  the  payment 
to  him,  as  such  surviving  executor,  of  the  amount  of  the 
said  legacy,  with  interest,  while  the  executors  of  John 
McConville  insisted  that  if  the  decree  made  any  provis- 
ion on  the  subject,  it  should  require  the  said  legacy  to 
be  paid  to  the  general'  guardian  of'  the  infant,  John  Mc- 
Convillt*,  Jr.,  when  he  shall  have  been  appointed: 
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Kaatin  &  Smith,  fpr  the  esBeeut^s. 

R  £.  BoBDfffiOH,  Dkboxib  ^vuax,  A.  C.  Fsaksioli,  guardiani  ad 
Utem, 

J.  WooLSBT  8HBPABD,  foT  EdfUMrd  Rotke, 

The  Subrogate. — If  JqUh  McConville  had  set  aparrt 
assets  of  the  estate  of  William  McConville,  from  which 
to  raise  the  legacy  given  to  John  McConville,  Jr.,  or  if, 
from  the  money  belonging  to  the  estate  of  William 
McConville,  he  had  kept  by  itself  9i  sufficient  amount  to 
jyay  this  legacy,  on  his  death  those  assets  or  that  fund 
would  have  rested  exclijisively  in  Edward  Rorke,  as  sole 
surviving  executor  of  William  McConville,  and  he  would 
be  entitled  to  follow  the  assets  or  the  fund  in  the  band^ 
of  the  executors  of  John  McConville.  (Shook  v.  Shook, 
19  Barb.,  653  ;  Walton  v.  Walton,  4  Abb.  Ot.  App.  Dec, 
612.)  But  when  John  McConville  mingled  the  assets  of 
the  estate  of  William  McCoiLville  with  his  own  property, 
so  that  they  no  longer  could  be  distinguished,  the  prop- 
erty in  those  assets  was  of  necessity  altered,  and  vested 
in  him  individually ;  they  became  converted,  or,  tech- 
nically speaking,  "administered,"  and  John  McConville 
remained  accountable  for  their  vaiue.  (^Williams  on 
Executors,  646,  915,  note  e,  .916,  918.)  On  his  death, 
such  liability  extendeid  to  his  estate.  (2  R,  &,  114,  §  6.) 
But  this  liability  is  directly  to  the  persons  beneficially 
intrusted  in  the  estate,  who  have  been  injured  by  his 
devastavit,  and  not  to  the  surviving  executor  of  the  will 
of  William  McConville  for  their  benefit.  (Beall  v.  New 
Mexico,  16  Wall.,  635,  640,  641,  642;  Goodyear  v.  Blood- 
good,  1  Barb.  Ch.,  617 ;  Auburn  Theological  Seminary 
V.  Kellogg,  16  N.   T.,  83 ;  Bartlett  v.  Hatch,  17  Abb. 
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461).  If  the  amount  of  this  legacy  were  ordered  to  be 
paid  to  Edward  Rorke,  he  would  have  to  pay  it  right 
over  to  the  general  guardian  of  the  infant,  John  McCon- 
ville,  when  appointed ;  there  is  no  reason  for  this  circuity 
of  action,  which  the  law  seeks  to  avoid.  (Graham  e?. 
De  Witt,  3  Bradf,,  186  ;  Gray  t?.  Harris,  43  Miss.,  429.) 
The  promise  made  by  the  executors  of  John  McCon- 
ville  to  Edward  Rorke,  to  pay  him  the  amount  of  the 
said  legacy,  is  without  consideration  so  far  as  it  appears, 
and  therefore  not  binding. 

The  infant  may  have  a  provision  in  the  decree,  that 
the  amount  due  him  shall  be  paid  to  his  general  guardian 
when  appointed,  or  deposited  in  the  Brooklyn  Trust 
Company,  to  abide  the  further  order  of  this  court. 

Ordered  accordingly. 


« i»»^  > 


Kmos  CoxmTT.—HON.  W.  L  LIVINGSTON,  SuKaoGATK.— 

March,  1880. 

KKX.Li:R  i>.  Stuck. 

In  the  matter  of  the  final  accounting  of  Cathari:te 
Stuck,  administratrix^  <6c.,  of  Magbalena  Kel- 
ler. 

A  claim  of  the  admiDistratriz.  a  sister  of  the  intestate,  for  nursing  the  de- 
ceased, cannot  be  allowed  unices  established  by  legal  proof,  even  as 
against  parties  not  appearing  in  answer  to  the  citation.  Bnch  noo- 
appetirance  only  enables  the  administratrix  to  proceed  with  her  proof 
ex  parte. 

The  testimony  of  the  administratrix  is  inadmissible  to  prove  her  chiim,  and 
he»-  affidavit  under  the  Revised  Htatutes  (§  85,  2  R.  8.,  p.  88),  will  oot 
establish  it 

Pxoof  by  other  witnesses  that  the  serriceB  were  rendered,  and  were  worth 
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tbe  nmooAt  claimed,  win  not  etifflce.  Either  an  express  or  an  implied 
.promise  to  pay  for  the  services  must  he  shown. 

Where  the  services  are  rendered  between  members  of  the  same  family  liv- 
ing together,  t^e  law  will  not  imply  a  promise  to  pay  for  them. 

Where  the  other  next-of-kin,  who  are  entitled  to  share  in  the  estate  with 
the  administratrix,  were,  while  very  young,  removed  from  this  state, 
for  the  purpose  of  acquiring  a  residence  in  some  western  state,  moro 
than  fourteen  3'ear8  prior  to  the  application  of  the  administratrix  fob 
an  accounting,  and  twelve  years  prior  to  the  death  of  the  intestate, 
since  which  time  the  administratrix  had  not  heard  anything  of  them^ 
and  the  citation  was  served  oH  them  by  publication,  HM,  that 
no  presumption  of  the  death  of  such  next-of-kin  arose,  or  of  their 
death  prior  to  that  of  the  intestate,  and  that  the  administratrix  was 
not  entitled  to  the  whole  estate,  as  sole  next-of-kin. 

Ko  presumption  Of  a  person's  death  arises  from  the  fact  that  such  person, 
having  abandoned  bis  original  place  of  residence  in  this  state,  for  the 
purpose  of  acquiring  a  new  residence  in  some  other  state,  has  not  been 
heard  of  for  more  than  seven  years  (U  hi*  original  place  of  residsnee. 
The  absence,  without  being  heard  from  for  seven  years,  which  will 
warrant  the  presumption  that  a  person  Is  dead,  means  absence  f'-oni 
that  person's  place  of  residence,  his  home,  with  which  place  he  would 
most  certainly  keep  up  some  kind  of  communication,  or  to  which  he 
would  return,  if  alive. 

Application  on  the  part  of  the  administratrix  for  a 
final  ac<'X)anting,  and  also  to  prove  a  claim  which  she 
makes  against  the  estate  of  the  intestate. 

The  petition  showed  that  the  next-of-kin  of  the  intes- 
tate are  her  sister,  the  petitioner,  and  a  nepk|w  and  a 
niece,  both  of  ftiU  age,  w^hose  residences  are  unknown  to 
the  i)etitioner,  and  have  been  for  over  fourteen  years. 
The  citation  to  attend  on  the  final  accounting,  and  also 
on  the  proving  of  the  claim  of  the  edministrsitrix,  was 
sei-ved  on  the  said  nephew  and  niece  by  publication ; 
neither  appeared. 

The  claim  was  for  attending  and  nursing  the  intestate, 
and  was  verified  by  the  oath  of  the  creditor  mentioned 
in2A  &,-88,  §36. 

The  administrati'ix  testified  that  the  nephew  and  tha 
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niece  were  the  children  of  the  stepbrother  of  the  deceased, 
and  that  their  place  of  residence  was  changed  from  this 
state  to  some  of  the  western  states,  while  they  were  still 
very  young  children,  more  than  fourteen  years  prior  to 
this  application,  since  which  time  she  has  never  heard 
anything  of  them.  She  testified  to  the  services  rendered 
hy  her  to  the  intestate,  and  to  their  value. 

Other  witnesses  also  testified  to  the  services  rendered 
and  to  their  value,  but  no  agreement  to  i)ay  for  the  said 
services  was  proved. 

Wjluam  Sullitan,  for  adminuCratrisc. 

The  Surrogate. — Before  the  claim  of  the  administra- 
trix can  be  paid,  it  must  be  proved  to  and  allowed  by 
the  Surrogate.  (2  Ji,  fl^.,  88,  §  83.)  That  means  that  it 
must  be  established  by  leffal  proof.  It  cannot,  therefore, 
be  proved  by  the  testimony  of  the  administratrix  her- 
self. {Code,  §  829 ;  Jacques  v.  Elmore,  7  Hun,  075 ; 
Matter  of  Kelly,  1  7\u^ker,  28.)  Much  less  can  it  be 
proved  by  her  affidavit,  taken  under  the  provisions  of 
2  B.  8,,  88,  §  35.  (Williams  v.  Purdy,  6  Pafffe,  166 ; 
Clarke  v.  Clarke,  8  Id.,  152.)  And  I  can  see  no  room 
for  claiming  that  no  proof  need  be  offered  as  against  par- 
ties not  appearing  in  answer  to  the  citation. 

The  statute  is  explicit,  and  makes  no  such  exception. 
The  fact  that  the  parties  cited  do  not  appear  does  not 
dispense  with  the  proof ;  it  only  enables  the  executor  or 
administrator  to  proceed  with  his  proof  ex  parte.  (K^I- 
lett  V.  Rithbun,  4  Paiffe,  102.) 

Now;  assuming  that  the  testimony  of  the  other  wit- 
nesses, besides  the  administratrix,  proves  that  the 
fiervlces  in  question  were  rendered',  and  that  they  were 
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worth  the  amount  claimed,  that  jus  not  enough  ;  before 
she  can  recover,  the  administratrix  ranst  prove  either  an 
express  or  an  implied  promise  to  pay  her  for  her  ser- 
vices. (Maltby  v.  Harwood,  12  Barp.y  473 ;  Cropsey  v. 
Sweeney,  27  Id,,  310).  There  is  no  proof  of  any  express 
contract,  and  in  cases  of  this  kind,  where  the  services 
were  rendered  between  members  of  the  same  family 
living  together,  the  law  will  not  imply  a  promise  to  pay 
for  them.  (Matter  of  Kelly,  1  Tticker,  28;  Bowen  v. 
Bowen,  2  Bradf,,  380  ;  Robinson  v,  Cushman,  2  Den,^ 
149  ;  Weir  v.  Weir,  3  Z?.  Mon.y  645  ;  Williams  v,  Hutch- 
inson, 3  N.  r.,  317,  318.) 

In  this  last  case,  the  Court  of  Appeals  lays  down  the 
law  on  this  subject  as  follows  :  "A  contract  or  promise 
to  pay,  as  a  matter  of  fact,  requires  affirmative  proof  to 
establivsh  it.  Under  certain  circumstances,  livhere  one 
man  labors  for  another,  a  presumption  of  fact  will  arise 
that  the  i)e2*son  for  whom  he  labors  is  to  i)ay  him  the 
value  of  his  services.  It  is  a  conclusion  to  which  the 
mind  readily  cc»mes,  from  a  knowledge  of  the  circum- 
stances of  the  particular  case,  and  tlie  ordinary  dealings 
between  man  and  man.  But  when  the  services  are  ren- 
dered between  members  of  the  same  family,  no  such  pre- 
Bumptiou  will  arise.  We  fmd  other  motives  than  the 
desire  of  gain,  which  may  i)rompt  the  exchange  of 
mutual  benefits  between  them,  and  hence  no  right  of 
action  will  accrue  to  either  party,  although  the  services 
or  benefits  received  may  be  very  valuable,  and  this  does 
not  so  much  dei>end  upon  an  implied  contract  that  the 
services  are  to  be  gratuitous,  as  upon  the  absence  of  any 
contract  or  promise  that  a  reward  should  be  paid.'^ 
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The  claim  of  the  administratrix  cannot,  therefore,  be 
allowed. 

The  administratrix  insists  that  the  nephew  and  the 
niece  of  the  intestate  mast  be  presumed  to  be  dead,  be- 
cause they  have  not  been  heard  from  at  their  original 
place  of  residence  in  this  state  for  more  then  fourteen 
years ;  that  they  must  be  presumed  to  have  died  before  the 
intestate,  who  departed  this  life  in  July,  1878,  and  that 
therefore  the  administratrix  is  entitled  to  the  whole  estate 
of  the  intestate,  after  deducting  all  proper  payments  and 
allowances  therefrom,  as  the  sole  next-of-kin  of  the  in- 
testate. It  is  unnecessar}'^  to  inquire  what  would  be  the 
result  if  the  evidence  raised  the  presumption  that  the 
nephew  and  the  niece  were  both  dead,  because  I  have 
come  to  the  conclusion  that  no  such  presumption  is 
warranted  by  the  proofs.  The  evidence  only  shows  that 
these  two  children,  while  still  very  young,  were  re- 
moved from  this  state  for  the  purpose  of  settling  and 
acquiring  a  new  residence  in  some  western  state,  since 
which  time  the  administratrix  has  not  heard  anything  of 
them.  No  presumption  of  a  person's  death  arises  from 
the  fact  that  such  person,  having  abandoned  his  ori^- 
nal  i)lace  of  residence  in  this  state  for  the  purpose  of  ac- 
quiring a  new  residence  in  some  other  state,  has  not  bee& 
heard  of  for  more  than  seven  years  at  his  or ininal  place 
of  residence.  The  absence,  without  being  heaid  from 
for  seven  years,  which  will  warrant  the  presumption  thai; 
a  pers<m  is  dead,  means  absence  from  that  person's  place 
of  residence — his  home— with  which  place  he  would  most 
certainlj'  keep  up  some  kind  of  communication,  or  to 
which  he  would  return  were  he  alive  ;  hence,  if  he  has 
^been  absent  therefrom  for  seven  years  without  having 
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been  heard  of,  it  may  naturally  enough  be  presumed 
that  he  is  dead,  but  no  such  inference  can  be  drawn  from 
the  fact  that  he  has  been  absent  from,  and  has  not  been 
heard  of  at,  a  place  which  was  not  or  had  ceased  to  be 
his  home  or  place  of  residence.  The  reasons  on  which 
the  presumption  is  founded  in  the  former  do  not  exist  in 
the  latter  case,  and  consequently  the  presumption  itself 
does  not  exist  in  such  a  case.  (McCartee  v.  Camel,  1  Barb. 
C?t.,  463.)  It  seems  to  me  that  when  courts  are  called 
iiiwn  to  dispose  of  a  person^s  property,  because  such 
person  has  not  been  heard  of  for  seven  years,  they 
should  be  careful  not  to  extend  the  application  of  the 
rule  of  law  which  permits  them  to  do  so. 

The  property  of  the  intestate  must  therefore  be  dis- 
tributed in  the  proportions  fixed  by  law  l^etween  the 
administratrix  and  the  children  of  the  deceased  step- 
brother of  the  intestate. 

Ordered  accordingly. 


KiKGS  County.— HON.  W.  L.  LIVINGSTON,  Suebooatb.— 

April,  1880. 

Matt£R  of  de  Marcellin. 

In  tJie  matter  of  the  guardianship  of  Marv  Louise  de 

Marcellin. 

In  a  contest  between  Ibe  stepmother  and  the  aunt  of  on  infant  for  letters 
of  guard ians^hip,  where  the  infant  has  no  property  and  the  steptnoth«r 
has  nothing  except  what  she  can  earn,  but  the  aunt  has  an  income  for 
life  of  $l,uOO.  the  guardiansiiip  will  be  awarded  to  the  stepmother  to 
avoid  the  separation  of  the  infant  from  a  brother  in  the  cbarge  of  tlio 
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Stepmother,  and  to  cany  out   the  i^ish  of   the   infanVs  deccaaed 
father. 

Application  for  letters  of  gnardianship.  The  facts 
appear  in  the  opinion. 

Thb  Susbooate. — ^In  this  case  the  stepmother  and  the 
annt  of  the  infant  separately  ^pply  to  be  appointed  her 
guardian. 

The  infant  is  nine  years  of  age,  and  has  no  property,  and 
the  stepmother  has  nothing  except  what  she  can  earn. 

Slie  is,  however,  accustomed  to  work,  having  assisted 
her  husband  in  supporting  the  family.  She  has  friends 
vv*ho  are  willing  to  assist  her  in  finding  employment,  and 
she  seems  to  be  confident  that  she  will  be  able  by  her 
exertions  to  support  herself  and  family,  whicl.,  as  I  un* 
derstand  from  the  evidence,  includes  another  child  be- 
sides the  infant  above  mentioned;  whether  That  other 
child  is  her  own  or  a  stepchild  does  not  clearly  appear. 
The  aunt,  on  the  other  hand,  has  an  income  for  life 
amounting  to  a  little  over  $1,300  a  year,  from  which, 
however,  she  is  expected  to  assist  her  brother  to  some 
extent. 

If  the  decision  of  this  application  were  to  de^^end  ex- 
clusively on  the  relative  means  of  the  two  applicants,  th0 
aunt  would,  unquestionably,  be  entitled  to  the  prefer- 
ence; but  there  are  other  considerations  of  great  im- 
portance. 

In  the  first  place,  the  infant  wou^d  be  separated,  and  tp 
some  extent  estranged,  from  her  brother  or  sister,  as  the 
case  may  be,  by  confiding  to  the  aunt  the  care  of  bring- 
ing her  up.  That  such  a  result  should  be  avoided  if  pos- 
sible must  be  apparent  without  argument.  (Cozine  t. 
Hone,  1  Bradf.^  145.) 
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Then  again,  the  father  seems  to  have  had  some  anxiety 
on  this  subject,  and  repeatedly  expressed  the  desire  not 
only  that  his  children  shoald  remain  nnder  the  care  and 
tnition  of  his  wife,  but  that  they  should  not  be  brought 
up  by  the  aunt,  and  this  wish  was  so  upi)ermost  in  his 
mind  thalj  he  gdve  expression  to  it  even  on  his  death- 
bed. The  law  shows  86  mucih  regard  for  the  wish  of  the 
father  on  this  subject  that  it  gives  him  the  absolute 
jKJwer  to  appoint  the  guardian  of  his  children  by  deed 
or  last  will.    (2  jB.  S.,  150,  §  1.) 

And  all  the  authorities  agree  that  the  expressed  wish 
of  the  parents  of  a  child,  and  particularly  of  the  fatb<*r, 
should  have  great  weight  with  the  court  in  the  appoint- 
ment of  a  guardian.  (Underhill  v.  Dennis,  9  Paiffe^  208 ; 
Cozine  v.  Hone,  1  Bradf.y  14o ;  Foster  v.  Mott,  3  Btddf.^ 
412;  Bennett  v.  Byrne,  2  Barh.  Ck,,  220;  Matter  of 
Pierce,  12  How.  Pr.y  634;  Schoulefs  Domestic  Hela- 
t  ions  J  417.) 

The  infant  herself  expresses  the  desire  to  remain  with 
her  stepmother,  with  whom  she  has  lived  since  she  was 
six  years  old,  and  whom  she  no  doubt  loves  as  she  would 
her  own  mother. 

A  proper  cbnsideratioti  for  the  affections  and  attach- 
ments of  the  infant,  as  well  as  for  the  expressed  wishes 
of  the  deceased  father,  requires  that  I  should  appoint 
the  stepmother. 

The  only  objection  to  her  appointment  arises  from  her 
straitened  circumstances,  but  this  objection  is  met  to  a 
great  extent  by  what  has  been  said  before  on  the  subject, 
and  her  ability  to  support  the  infant  receives  strong 
confirmation  from  the  fact  that  the  infant's  father,  know-' 
ing  all  the  circumstances  of  the  case,  desired  that  his 
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vfiie  shoald  retain  the  care  and  cnstody  of  his  child. 
It  may  be  proper,  however,  under  the  circamstancea, 
that  the  bond  which  the  guardian  is  to  give  on  being 
appointed  should  provide  expressly  for  the  proper  sup- 
port and  maintenance  of  the  infant. 

That  question,  as  well  as  the  one  as  to  the  amoant  of 
the  bond,  can  be  disposed  of  on  the  settlement  of  the 
order  appointing  the  guardian. 

Ordered  accordingly.  I 


I 
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Kings  County.— HON.  W.  L.  LIVINGSTON,  Subrooatk.— 

April,   1880. 

Matter  of  Miller. 

In  the  matter  of  the  accou7iting  of  BlE^ry  J.  Cullen,  Jr., 
as  administrator^  &c.^  of  Susan  B.  Miller,  deceased. 


An  administrator  will  be  allowed  upon  his  accounting,  the  amount 

for  funeriil  expenses,  in  the  absence  of  proof  that  they  were  unreaso*!- 
ably  large,  even  though  they  were  first  paid  by  the  son  of  the  deceaaed, 
to  whom  the  administrator  subsequently  repaid  the  amount. 

The  law  implies  a  promise  on  the  part  of  the  administrator,  having  a^eti 
in  his  hands,  to  reimburse  the  person  who  pa}'^  the  funeral  expenses. 

Where  tbe  administrator,  in  good  faith,  institutes  legal  proceedings  for 
the  benefit  of  the  estate,  a  result  favorable  to  the  administrator  in  the 
first  instance,  though  reversed  on  appeal,  proves  that  the  proceedings 
were  not  altogether  groundless. 

The  awarding  of  costs  on  appeal  against  the  estate  is  no  evidence  that  the 
court  considered  the  proceedings  unjustifiable. 

Nor  docs  5^uch  a  conclusion  follow  from  the  fact  that  costs  are  awarded 
against  the  estate  in  a  case  where  the  administrator  is  plaintiff. 

It  is  different  where  the  administrator  is  defemdant.  If  costs  are  awarded 
agtdnst  him  in  such  an  action,  it  is  evidence  that  the  daim  has  been 
unreasonably  litigated. 
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Hcnne,  whcra  nn  administrator  proceeds  against  an  individual  for  tlic  col- 
lection of  an  n!loc:cd  claim,  and  obtains  a  favorable  decision  in  the 
first  instance,  which  is  reversed  on  appeal  to  the  General  Term,  with 
costs  to  be  paid  out  of  the  cstjite;  and  upon  appeal  by  the  administrator 
to  the  Court  of  Appeals  the  order  of  the  General  Term  is  affirmed, 
with  costs  to  be  paid  out  of  the  estate,  Held,  upon  an  accounting  by 
the  administrator,  had  at  the  instance  of  the  party  so  sued,  showing  no 
assets  in  the  hands  of  the  administrator,  that  the  administrator  must 
be  allowed  the  proper  expenses  and  disbursements  incurred  by  him  in 
carrying  on  those  proceedings. 

AppLiCATiow  by  a  creditor,  to  compel  the  adminis- 
trator, Henry  J.  Cullen,  Jr.,  to  account  and  pay  the 
creditor  s  claim. 

The  administrator  instituted  certain  proceedings  against 
the  creditor  to  collect  an  alleged  claim  against  him,  which 
proceedings  resulted  in  an  order  in  favor  of  the  adminis- 
trator. 

An  appeal  from  that.i>rder  was  taken  by  the  creditor 
to  the  General  Term  and  the  judgment  was  reversed,  with 
costs  to  be  paid  out  of  the  estate. 

On  appeal  to  the  court  of  appeals  by  the  administrator, 
the  order  of  the  general  term  was  affirmed,  with  costs, 
also  payable  out  of  the  estate.  The  administrator  ac- 
counted, showing  that  there  were  no  assets  in  his  hands. 
In  the  accounts  the  administrator  credited  himself  with 
$274.58  for  funeral  expenses  paid  by  him  to  the  son  of 
the  deceased,  who  had  originally  paid  the  same ;  and  also 
with  various  sums,  amounting  to  $214.22,  for  referee's 
fees,  counsel  fees,  stenographer's  fees,  and  other  dis- 
bursements connected  with  the  said  legal  proceedings. 

The  creditor  objected  to  these  two  amounts  and  in- 
sisted that  his  claim,  which  consisted  of  the  costs  of 
appeal  above  mentioned,  should  be  paid. 
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Sahuxl  B.  HiOEiTBOTOM,  foT  peUUoner. 
Georgb  B.  Abbott,  for  adminUtraior 

TuE  SuRUOOATE.— The  objection  to  the  paymeiit  of 
the  faneral  expenses  must  be  overruled.  They  were 
paid  long  before  the  creditor's  claim  arose,  and  there 
is  no  evidence  to  show  that  they  were  unreason- 
ably krge.  It  makes  no  difference  that  they  were  first 
paid  by  the  son  of  the  deceased;  the  law  implies  a 
promise  on  the  part  of  the  administrator  having  assets' 
in  his  hands  to  reimburse  him.  {Dayton  on  Surrogate^ 
285 ;  McCue  «.  Garvey,  14  HuTi,  562.) 

The  objection  to  the  expenses  incurred  in  the  legal  pro- 
ceedings against  the  creditor  must  also  be  overruled. 
These  proceedings  were  brought  in  good  faith  for  the  bene- 
fit of  the  estate,  and  the  fact  that  they  resulted  in  the  first 
instance  in  an  order  in  favor  of  the  administrator  proves 
that  they  were  not  altogether  groundless.  That  the  costs 
on  appeal  were  awarded  to  the  creditor  is  no  evidence 
that  the  court  considered  that  the  proceedings  were  un- 
justifiable. (Hunt  V.  Connor,  17  Ahb.  Pr.^  466.)  Nor  will 
such  a  conclusion  follow  from  the  fact  that  costs  were 
awarded  against  the  administrator  in  a  case  likie-this  one, 
where  he  is  the  plaintifiF  or  prosecutihg  party.  (Fox  o. 
Pox,  22  How.  Pr.,  453  ;  Howe  7).  Lloyd,  9  Abb.  Pr.,  N.  S., 
267.)  In  this  respect  this  case  differs  from  Matter  of 
Nichols,  recently  decided  by  this  court,  where  costs  had 
been  given  by  the  court  against  the  executor,  in  an  action 
brought  against  him,  which  was  considered  evidence  that 
the  claim  had  been  unreasonably  litigated  by  the  admin- 
istrator.    (2  R.  51,  90,  §  4l.) 

The  administrator  must  therefore  be  allowed  in  his  ac- 
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ooaut  for  the  proper  expenses  and  disbursements  incur* 
red  by  him  in  carrying  on  the  proceedings  referred  tQ# 
(fie^.  Su/rr,  Pr.y  304.) 

Ordered  accordingly. 


*  w 


Kings  CoimTY.— HON.  W.  L,  LIVINGSTON,  Subbogatb.— 

April,  1880. 

Calyer  v.  Calyer. 
Tn  the  matte?'  qf  the  estate  of  John  Calyer,  deceased. 

The  Surrogate  has  no  jarisdiction  to  compel  an  administrator  with  the  will 
annexed  to  pay  oyer  to  the  devisee  rents  from  real  estate  devised  to 
the  latter  for  life,  or  to  restrain  the  further  collection  of  such  rents  by 
the  administrator. 

The  power  of  tho  Surrogate  to  control  the  conduct  of  execators  and  adinfai* 
istrators  (3  i2L  8.,  220,  §  1.  subd.  3)  does  not  extend  to  property  which, 
as  exeeuton  or  admirMraiton,  they  had  no  right  to  talce  possession  of. 

Application,  on  the  part  of  the  devisee  under  the 
will  of  John  Calyer,  deceased,  for  an  order  requiring  the 
administrator  with  the  will  annexed  of  the  said  John 
Oalyer,  to  pay  over  to  her  certain  rents  from  real  estate, 
which  she  claimed  were  devised  to  her  for  life  bjr  said 
will,  and  also  restraining  the  administrator  from  further 
collecting  the  rents  from  said  real  astate« 

It  was  objected  on  the  part  of  the  administrator  that 
the  court  had  no  jurisdiction  to  make  such  an  order. 

Thus  Surrogate.— The  foundation  of  this  application 
is  the  claim  of  the  devisee  that  the  rents  in  question  have 
been  devised  to  her  individually,  for  life,  and  that  the 
20 
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said  administrator  with  the  will  annexed  has  nothing  to 
do  with  them. 

I  agree  with  her  ;  bat  this  court  has  no  jurisdiction  to 
control  the  conduct  of  an  administrator  with  or  without 
the  will  annexed,  in  relation  to  property  wrongfully  taken 
possession  of  by  him  under  color  of  his  letters  of  admin- 
istration. (Marston  v.  Paulding,  10  Paige,  40;  Sham- 
way  V.  Cooper,  16  Barb.j  556.) 

The  provision  of  the  Revised  Statates,  giving  the  Sur- 
rogate power  to  direct  and  control  the  conduct  of  exec- 
utors and  administrators  (3  H.  S.y  220,  §  1,  subd.  3),  does 
not  extend  to  property  which  as  executors  or  admin- 
istrators they  had  no  right  to  take  possession  of ;  in  the 
eye  of  the  law  such  property  must  be  deemed  to  be  held 
by  them  in  some  other  capacity,  and  the  remedy  of  the 
injured  party  to  compel  a  delivery  of  it  or  to  restrain 
farther  interference  with  it  must  be  sought  in  some  other 
court.    (Shumway  v.  Cooper,  supra.) 

Ordered  accordingly. 


i^  •  ^  t 


Kings  County.— HON.  W.  L.  LIVINGSTON,  Subbogatk.— 

April,  1880. 

Matter  or  Feely. 

In  the  matter  of^  the  guardianship  of  Maggie  Feely, 
Mary  Feely,  Annie  Feely  and  William  Feelt. 

Where  application  for  the  guardianship  of  infants  is  made  by  their  maternal 
grandmother,  and  the  petition  docs  not  disclose  the  fact  that  the 
paternal  gi*andfather  is,  at  the  time,  living  and  residing  in  the  county, 
and  letters  are  issued  to  the  petitioner  without  notice  to  the  grand- 
father, such  letters  will  be  revoked  upon  the  application  of  the  latter, 
and  an  opportunity  be  afforded  him  to  be  heard  in  the  matter. 
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While  the  Revised  Statutes  (^R.  S.,  151,  §  5)  leave  it  to  the  discretion  of 
the  Surrogate  to  decide  which  relatives  of  the  infant  shall  be  notified 
of  the  application  for  letters  of  guardianship,  this  is  not  an  arbitrary 
discretion.  If  the  nearest  relativeappliesor  consents  to  the  applica- 
tion, the  Surrogate  may  dispense  with  further  notice  to  the  other  rela- 
tives. Where  the  nearest  relatives  do  not  join  in  the  application  or 
consent  thereto,  or  where  there  are  other  relatives  of  the  same  degree 
as  the  applicant,  residing  in  the  county,  the  Surrogate  should  direct 
reasonable  notice  of  the  hearing  to  be  given  to  such  of  the  relatives  as 
he  may  deem  proper. 

The  petition  for  the  appointment  of  a  guardian  should  show  which  of 
the  relatives  reside  in  the  county.  The  Surrogate  has  the  power  to 
revoke  the  appointment  of  a  guardian,  based  on  a  petition  which  omits 
these  particulars. 

Application  on  the  part  of  the  paternal  grandfather 
of  Maggie  Feely,  Mary  Feely,  Annie  Peely  and  William 
Feely,  infants  under  fourteen  years  of  age,  asking*  that 
the  letters  of  guardianship  of  the  persons  and  estates  of 
the  said  infants  heretofore  issued  to  their  maternal  grand- 
mother should  be  revoked  as  to  the  guardianship  of  the 
infants,  Maggie  Feely  and  William  Feely  only,  and  that 
he  may  be  appointed  their  guardian,  on  the  ground  that 
no  notice  was  given  to  him  of  the  hearing  of  the  maternal 
grandmother^ s  application  to  be  appointed  the  guardian 
of  the  said  infants. 

The  Surrogate. — ^The  Revised  Statutes  require  that 
when  an  application  is  made  to  the  Surrogate  for  the 
appointment  of  a  guardian  for  a  minor  under  fourteen 
years  of  age,  the  Surrogate  shall  assign  a  day  for  the 
hearing  thereof,  and  shall  direct  such  notice  of  the  hear- 
ing as  he  shall,  on  due  inquiry,  think  reasonable  to  be 
served  on  such  relatives  of  the  minor,  residing  in  the 
county,  as  he  shall  direct.  (2  H.  S.^  151,  §  6,  as  modi- 
fied by  §  44,  ch.  460,  L.  1837.) 

This  leaves  a  discretion  in  the  Surrogate  as  to  which 
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relatives  he  will  direct  the  notice  to  be  served  on ;  but  it 
is  not  an  arbitrary  discretion.  (White  v.  Pomeroy,  7 
Barh.^  642;  HoUey  v.  Chamberia^A,  1  Redf,^  886.) 

I  leave  out  of  consideration  the  act  of  1871  (£.  1871, 
ch.  706),  which  requires  that  a  notice  of  ten  days  shall  be 
given  to  the  father  of  an  infant,  before  any  other  person 
is  appointed  goardian  of  sncb  infant,  as  it  has  no  beariog 
on  tbe  question  to  be  decided. 

Where  the  i)erson  applying  to  be  appointed  guardian 
is  the  nearest  relative  of  the  infant,  or  the  nearest  rela- 
tives join  in  the  application  or  give  their  consent  thereto, 
the  Surrogate  may,  in  his  discretion,  dispense  with 
directing  notice  of  tbe  hearing  to  be  given  to  the  other 
relatives,  if  any,  residing  in  the  county,  and  may  assign 
the  same  day  for  the  hearing  of  the  application  as  the 
one  en  which  it  is  presented  (People  9.  Wilcox,  ^ 
Barh,,  178;  Underhill  %.  Dennis,  9  Paige^  207);  but  if 
the  nearest  relatives  do  7wt  join  in  the  application  or  give 
their  consent  thereto,  the  Surrogate  should  direct  reason- 
able notice  of  the  hearing  to  be  given  to  such  and  so 
many  of  them  residing  in  tbe  county,  as  he  may  deem 
necessary  to  protect  the  interests  of  the  infant ;  and  so, 
where  there  are  other  relatives  residing  in  the  county, 
related  to  the  infant  in  the  same  d^ree  as  the  (me  ask^ 
ing  to  be  appointed  guardian,  the  Surrogate  should  also 
direct  notice  of  the  hearing  to  be  given  to  such  of  thenn 
as  he  may  deem  proper.  (Underbill  ?>.  Dennis,  White  9* 
Pomeroy,  supra!) 

In  order  that  the  Surrogate  may  properly  exercise  his 
discretion  in  regard  to  the  matter  of  giving  the  notice 
above  mentioned,  it  is  necessary,  of  course,  that  the 
petition  for  the  appointment  of  the  guardian  should 
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show  wliich  relatives  of  the  infant  reside  in  the  ooanty. 
(Dayton  on  Surrogates^  625.) 

In  this  6ade  the  petition  on  which  the  maternal  grand- 
mother of  these  infants  was  appointed  their  guardian 
did  not  disclose  the  fact  that  the  paternal  grandfather  of 
the  said  infants  was  living  and  residing  in  this  ooanty,  I 
and  she  was  appointed  guardian  withoat  any  notice  to 
him. 

For  these  reasons  I  should  grant  the  application  to 
revoke  the  said  appointment  as  to  the  infants,  Maggie 
Feely  and  William  Pecly,  unless  I  have  no  power  to  do 
so.  But  I  am  satisfied  that  I  have  the  power  under  the 
decisions  on  the  subject.  In  Matter  of  Pierce  (12  How. 
Pr.^  634),  the  court  seemed  to  think  that  where  it  was 
claimed  that  a  guardian  had  not  been  duly  appointed  by 
the  Surrogate,  it  was  proper  to  apply  to  him  to  revoke 
the  api)ointment,  and  a  suggestion  to  the  same  effect  was 
made  by  the  court  in  Lei«?is  o.  Dutton  (8  How.  Pr.^  102). 
In  Bailey  ©.  Hilton  (6  Weekly  Dig.^  254),  the  court  say  : 
"  It  cannot  be  doubted  that  a  Surrogate  has  the  authority 
to  open  or  vacate  a  decree  which  has  been  procured 
through  mistake,  accident  or  fraud." 

In  this  case  there  was  an  imi)ortaut  mistake  in  the  pro- 
ceedingSf  which  resulted  in  the  order  appointing  the 
guardian — a  mistake  which,  as  we  have  seen,  would 
justify  the  conrt,  on  appeal,  in  reversing  the  said  order. 
(Underbill  9.  Dennis,  supra.)  It  is  proper,  therefore,  that 
it  be  opened  and  vacated  to  the  extent  asked  for ;  that 
is,  so  far  as  it  relates  to  the  appointment  of  the  guardian 
of  the  i>ersons  and  estates  of  the  infants  Maggie  Feely 
and  William  Feely.  A  day  must  then  be  assigned  for 
the  hearing  of  the  application  of  Ann  McGorm,  their 
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maternal  grandmother,  to  be  appointed  their  gaardian, 
and  notice  of  the  hearing  of  said  application  must  be 
'served  on  Martin  Feely,  the  paternal  grandfather  of  the 
j  said  infants,  when  his  counter-application  to  be  ap- 
pointed their  guardian  can  be  considered. 

Ordered  accordingly. 


Kings  Countt.— HON.  W.  L.  LIVINGSTON,  Sitreogatk.— 

April,  1880. 

Downing  v.  Smith. 

In  the  matter  of  the  accomding  of  John  C.  Smihi, 
guardian  of  Theodore  J.  Downing. 

Where  the  guardian,  after  the  ward  attained  his  xnajoritj,  had  a  settlement 
with  him,  and  assigned  a  mortgage  to  the  ward  for  the  amount  found 
due,  and  the  ward  gave  a  receipt  that  he  had  i-eceived  the  assignmcDt 
of  the  mortgage  "  as  equivalent "  to  the  amount  found  due,  Hdd^  that 
upon  the  accounting  of  the  guardian,  the  Surrogate  had  no  jurisdiction 
to  tiy  the  question  of  the  validity  of  the  settlement,  and  that  upon  the 
question  of  the  acceptance  of  the  mortgage  by  the  ward  in  satisfaciion 
of  the  amount  due  him,  the  receipt  was  conclusive,  and  could  not  be 
contradicted  by  parol  evidence. 

Application  on  behalf  of  the  ward,  after  coming  of 
age,  to  compel  his  general  guardian  to  account  and 
to  pay  over  the  balance  which  may  be  found  due  to 
him. 

The  guardian  filed  his  account,  showing  that  on  the 
11  tk  day  of  March,  1878,  the  estate  of  the  ward  in  his 
hands  should  hare  been  $17,143. 
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He  claimed  that  on  that  day,  and  shortly  after  the 
ward  had  become  of  age,  he  had  a  settlement  with  his 
ward,  and  assigned  to  him  a  mortgage  (without  any 
bond)  for  $18,000  on  certain  lands  in  New  Jersey,  which 
the  ward  accepted  as  an  equivalent  for  the  said  amount 
dae  to  him,  and  which  mortgage  was  credited  to  the 
guardian  in  his  account,  so  that  it  appeared  by  said  ac« 
count  that  nothing  was  due  from  the  guardian. 

In  support  of  this  claim  the  guardian  produced  a  re- 
ceipt signed  by  the  ward,  and  dated  March  11,  1878,  in 
which  it  is  stated  that  the  ward  has  received  on  that  day, 
as  equivalent  to  $17,143,  an  assignment  of  the  said 
mortgage. 

The  ward  filed  objections  to  the  account,  in  which  he 
denied  that  the  said  mortgage  was  assigned  to  him  with 
his  knowledge  or  consent,  and  claims  that  the  mortgaged 
premises  are  of  no  value  whatever. 

The  guardian  insisted  that  the  limit  of  the  inquiry  in 
this  court  must  be  whether  or  not  the  said  mortgage 
*  was  accepted  by  the  ward  ;  that  the  receipt  cannot,  as 
respects  the  purpose  or  object  for  which  the  mortgage 
was  received,  be  contradicted  by  parol  evidence  or  im- 
])eached  for  fraud,  imposition  or  inadequate  considera- 
tion.    He  claimed,  further,  that  more  than  a  year  having 

» 

elapsed  since  the  said  settlement,  the  ward  is  now  pre- 
cluded from  seeking  to  open  it. 

The  Surrogate. — ^The  authorities  seem  to  hold  that 
this  court  has  no  jurisdiction  to  set  aside  or  try  the 
validity  of  any  settlement  or  agreement.  (Bevan  v. 
Cooper,  72  iV:  T.,  329 ;  Sampson  v.  Wood,  10  Abb.y  N.  8. 
223y  notes ;  Decker  v.  Morton,  1  Redf.^  477,  484.) 
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The  only  question,  therefore,  is  whether  the  mortgage 
tor  $18,000  was  delivered  to  the  wiard  and  accepted  by  him 
in  satisfaction  of  the  sum  of  $17,143. 

The  evidence  shows  that  the  mortgage  was  delivered  to 
the  ward,  and  the  receipt  is  cottcltisive  evidence  of  the 
feet  that  it  was  accepted  by  him  us  equivaleni  to  that 
amount — that  means  in  Mtisfaotion  of  that  amount.  I 
say  conclusive  evidence,  because  it  has  been  decided  by 
the  C!oart  of  Appeals  that  although  a  receipt  can  be  con- 
tradicted by  parol  evidence  as  to  the  consideration  part 
of  it,  yet  if  it  contains  words  showing  that  the  sntn  was 
received  in  settlement  or  compromise  of  a  claim  it  can- 
not be  contradicted  by  parol  evidence  as  to  that  part  of 
it  (Coon  V.  Knap,  8  iT.  F.,  402),  although  it  may  be 
shown  by  parol  evidence  that  the  sum  received  in  settle- 
ment is  less  than  the  whole  amount  actually  due.  (Ryan 
V.  Ward,  48  If.  F.,  204 ;  Miller  v,  Coates,  60  if.  F,  609.) 

If  a  receipt  cannot  be  contradicted  by  parol  evidence 
as  to  that  part  of  it  which  expresses  that  the  sum  was 
received  in  settlement  or  compromise  of  a  claim,  on  the 
same  principle  parol  evidence  cannot  be  offered  to  con- 
tradict that  part  of  the  receipt  in  this  case  which  de- 
ielares  that  the  mortgage  was  received  as  the  equivalent 
of  the  sum  of  $17,143. 
'    The  other  objections  are  disallowed. 

Ordered  accordingly. 


«^ 
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Kixas  CoTOTT.— HON.  W.  L.  LIVINGSTON,  SuBBoaATB.— 

April,  1880. 

Brooks  v.  Brooks. 

In  the  matter  of  tlie  final  accoxcrUing  qf  Charlotte 
S.  Brooks,  adininistratrix^  <fcc.,  (^/'William  Brooks^ 
deceased. 

Whcro  it  appears  from  the  husband's  own  memoranda  that  he  rcccired  his 
wife's  separate  property,  and  invested  uod  re-inrested  the  same,  and 
deposited  Ihe  securities,  together  with  his  own,  in  the  joint  names  of 
himself  and  wi  f e,  and  l)c  subiicqudntly  converted  the  socuritics  to  his  own 
use,  and  upon  the  death  of  the  husband  the  wife  presents  a  claim  for 
the  siime  against  tbe  estale.  Held,  that  in  the  absenec  of  any  direct  evi- 
dence OS  to  the  nature  of  tbe  n/^reement  under  whicli  the  husband  re- 
ceived the  securities,  these  f:icts  would  wan-ant  the  presumption  that 
the  husband  liold  the  sccuriiicH  for  safe-keeping,  and  that  the  statute 
of  Hmi;aiions  did  not  begin  to  run  until  a  demand  and  refusal,  or  untfl 
after  the  conversion  of  tbe  securities. 

The  interest  on  securities  left  with  a  person  for  Siife-kccping  being  payable 
as  soon  as  collected,  without  demand,  the  statute  of  limitation  as  to 
mch  interest  collected  and  not  paid  over  run$  from  the  time  of  the  rt- 
cciptof  the  interest  by  t'je  bailee. 

il  9ce!ni  that  where  the  husband,  living  together  v»'ith  his  wife,  has  the 
BiaDagement  of  her  property  withotit  compensation,  and  the  wife  has 
reason  to  exi>oet  that  it  is  yielding  an  income,  but  allows  her  husband 
for  several  years  to  keep  tbo  interest,  never  objecting  or  taking  any 
Steps  to  compel  payment  of  such  inte!x?st  to  her.  it  will  1)6  presumed,  in 
proceedings  instituted  aft«r  his  death  to  i-ecover  such  interest,  that  it 
was  part  of  the  origimd  agreement  for  the  management  of  her  prop- 
erty, that  he  might  keep  the  income. 

■ 

The  facts  appear  in  the  Surrogate's  opinion. 

13.  P.  Bellamy,  fbr  tJic  admiru^ratrix, 

BMTrn  &  WoonwAiiD,  for  JIdcn  and  Maria  B.  Brooki, 

Obobgb  C.  HAiiWAnD,  gaardit^n  ai  llUitnfor  ir\fant8, 

lUE   SuRROGATi:. — ^Tiie   administratrix,   who   is    tUe 
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widow  of  the  intestate,  makes  a  claim  against  his  estate, 
amounting  to  $4,000  and  interest  thereon,  for  money 
loaned  and  advanced  by  her  to  him. 

Some  of  the  next-of-kin  dispute  the  claim  and  set  up 
the  statute  of  limitations  ;  they  allege,  also,  that  an  ac- 
tion is  now  pending  in  the  supreme  court  for  that  same 
cause  of  action  and  between  the  same  parties. 

The  administratrix  testified  that  she  had  received  be- 
tween $8,000  and  $9,000  from  her  father's  estate,  and  had 
never  expended  any  of  it 

Being  precluded  by  section  829  of  the  Code  from  testi- 
fying as  to  any  personal  transaction  or  communication  be- 
tween herself  and  her  husband  relating  to  her  claim,  she 
introduced  in  evidence  memoranda  made  by  her  husband, 
in  his  own  handwriting,  in  his  pocket  diaries.  [After  re- 
citing the  memoranda,  the  Surrogate  proceeded  :] 

This  evidence  is  sufficient,  in  the  absence  of  anything 
to  counteract  the  admissions  of  the  intestate  made  in  his 
own  handwriting,  to  establish  the  fact  that  he  had  in  his 
possession  and  under  his  control  certain  securities  belong- 
ing to  his  wife,  which  he  sold  on  February  9,  1872,  for 
$4,080.    (Millspaugh  v.  Putnam,  16  Abb.  Pr.,  380.) 

No  part  of  this  sum  ever  was  repaid  to  Mrs.  Brooks. 
The  contestants  insist,  however,  that  the  claim  is  barred 
by  the  statute  of  limitations.  Tbis  depends  upon  the 
terms  of  the  agreement  under  which  the  intestate  came 
into  the  possession  of  his  wife's  property. 

It  is  claimed  by  the  counsel  for  the  administratrix,  in 
his  brief,  that  she  testified,  on  cross-examination,  that 
she  gave  her  proi)erty  to  her  husband  for  safe-keepinff ; 
but  I  find  no  such  testimony  in  the  stenographer's  min- 
utes. 
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In  her  written  application  for  a  final  acconnting,  which 
is  swoun  to,  her  claim  is  stated  to  be  for  "  money  loaned 
and  advanced  to  the  deceased  in  his  lifetime,  and  used  by 
the  deceased  in  the  course  of  his  business  and  otherwise," 
while,  on  the  other  hand,  the  answer  and  objections  to 
the  account  of  the  administratrix,  filed  by  Helen  and 
Maria  D.  Brooks,  speak  of  the  claim  as  being  made  ^'  for 
the  proceeds  of  bonds  and  property  belonging  to  her 
(Charlotte  S.  Brooks),  left  with  William  Brooks  for 
keep  in  ff.^^ 

There  is  no  direct  evidence  of  the  terms  on  which  Mrs. 
Brooks  delivered  her  property  to  her  husband,  but  the 
evidence  heretofore  referred  to  warrants  the  inference 
that  she  did  what  most  wives  who  have  confidence  in 
their  husbands  naturally  would  do,  and  that  is  that  she 
turned  over  her  Froj)erty  to  him  to  be  safely  kept  and 
managed  by  him  as  her  agent,  without  compensation. 

The  testimony  shows  that  for  several  years  he  actually 
did  invest  and  manage  her  property  for  her,  and  the 
proof  is  far  more  consistent  with  the  theory  that  she  gave 
it  to  him  for  that  purpose  than  with  the  idea  that  she 
loaned  it  to  him. 

The  statute  of  limitations  would  not,  therefore,  begin 
to  run  against  Mrs.  Brooks's  claim  until  after  a  demand 
and  refusal,  or  i)erhaps  not  until  after  a  conversion  of  the 
property  to  the  use  of  the  deceased,  which  dispenses 
with  the  necessity  of  a  demand.  {Code^  §  410 ;  Boughton 
V.  Flint,  74  N.  T.,  476,  482  ;  Davison  v.  Donadi,  2  E.  D. 
Smith,  121 ;  Payne  v.  Gardiner,  29  N.  Z,  146,  168.) 

There  is  no  proof  that  Mrs.  Brooks  ever  demanded  her 
property  from  her  husband  or  ever  attempted,  in  any 
way,  to  withdraw  the  management  of  it  from  him. 


316        CASES  IN  THE  SURROGATES'  CX)TJRTS. 

BBOOKS  V.  BIIOOK8. 

It  does  not  appear  what  became  of  the  $4,080  for  which 
the  deceased  sold  his  wife's  secori ties,  in  Febmary,  1873 ; 
bnt  I  have  examined  the  inventory  of  his  estate  on  file 
in  the  surrogate's  office,  and  it  shows  that  he  left  an  es- 
tate valaed  at  about  $1,600,  consisting  principally  of 
cash  on  deposit  with  his  bankers.  Tfo  securities  are 
retnrned. 

It  is  clear,  therefore,  that  the  deceased  had  actually 
converted  to  his  own  use  the  greater  part  of  his  wife's 
projHirty,  intrusted  to  his  care  and  management. 

This  conversion  took  place  after  February  9,  1872, 
though  precisely  when  is  left  uncertain  by  the  evidence, 
bat  at  any  rate  it  was  within  six  years  prior  to  the  death 
of  the  intestate,  which  occurred  in  July,  1876 ;  so  that 
even  if  the  statute  of  limitations  began  to  run  from  the 
time  of  the  conversion,  it  is  not  available  as  a  defense  in 
this  proceeding ;  as  the  claim  was  not  barred  thereby  at 
the  time  of  the  death  of  the  intestate,  and  it  is  not  pre- 
.  tended  that  this  is  not  the  first  accounting  of  the  admin- 
istratrix.   {L.  1868,  ch.  694.) 

The  deceased  collected  the  coupons  attached  to  the 
securities  which  he  held  for  his  wife,  as  they  became 
due.  This  interest  was  payable  to  Mrs.  Brooks,  if  at  all, 
as  soon  as  it  was  collected,  and  without  a  demand. 
(Stacy  V.  Graham,  14  N.  T.,  492 ;  Power  v,  Hathaway, 
43  Barb.y  214,  219.)  The  statute  of  limitations  therefore 
began  to  run  against  her  claim  to  it  from  the  time  it  was 
received  by  the  deceased  ;  the  result  is  that  the  statute 
cuts  off  all  the  interest  not  collected  by  him  within  six 
years  prior  to  his  death. 

But  independently  of  that,  where,  as  in  this  case,  the 
husband  and  wife  were  living  together,  and  the  wife's 
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property  was  under  the  care  and  management  of  the 
husband,  without  comi>ensation  to  him,  and  she  had  the 
right  to  exi)ect  that  it  was  yielding  an  income,  yet  allowed 
him  to  go  on  for  several  years,  keeping  all  the  interest, 
without  complaining  or  objecting,  and  for  aught  that 
appears,  without  taking  any  steps  to  make  him  pay  it 
to  her,  or  to  prevent  him  from  continuing  to  collect  it, 
it  may  well  be  inferi*ed,  in  i>roceedings  instituted  after 
his  death  to  recover  (he  amount,  that  it  was  part  of  the 
agreement  under  which  he  had  the  care  and  manage- 
ment of  her  property,  that  he  might  keep  the  income. 
{HiU  on  Trustees,  425,  and  note  1 ;  Clancy  on  Husband 
and  Wife,  852,  354,  355 ;  Powell  v.  Hanl^ey,  2  P.  TT., 
82.) 

It  has  been  well  suggested  that  it  might  indeed  prove 
a  great  hardship  upon  a  husband  who  had  probably 
depended  on  his  wife's  permitting  him  to  receive  her 
income  as  a  gift,  and  on  such  a  presumption  might  have 
lived  in  a  more  plentiful  manner,  the  comfort  whereof 
the  wife  must  have  shared  in,  if  she  afterwards  should 
be  allowed  to  mnke  him  a  debtor  for  all  this  money. 
(Powell  V.  Ilankey,  2  P.  TT.,  82.) 

The  deceased  was  not  therefore  chargeable  with  interest 
for  not  keeping  the  fund  invested,  or  for  merely  mixing 
it  with  his  own  money ;  the  administratrix  is  entitled, 
however,  to  interest  on  the  amount  actually  converted 
by  him  to  his  own  use,  from  the  time  of  such  conversion. 
But  as  the  evidence  does  not  disclose  when  the  said  con- 
version took  place,  except  as  to  the  sum  of  $1,500,  inter- 
est can  only  be  allowed  on  the  balance  of  the  said  prin- 
cipal sum  from  the  time  of  the  death  of  the  testator. 

It  is  unnecessary  to  express  any  opinion  in  regard  to 
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the  defense  of  another  action  pending,  as  there  is  no 
proof  before  me  on  the  subject. 

Ordered  accordingly. 


♦^  » 


EiKGB  Coranf.— HON,  W.  L.  LIVINGSTON,  SuBaoGAnt— 

October,  1880. 

XJkderhill  v.  Nichols. 

In  the  Tnatter  of  the  petition  of  Joseph  G.  UNDESHnj;. 
to  punish  James  H.  Nichols  for  contempt. 

Section  2555  of  the  Code  of  Civil  Procedure,  regulating  the  proceedings 
to  be  taken  to  enforce  a  decree  of  a  Surrogate's  court,  does  not  app^/ 
to  the  eoforcement  of  a  decree  rendered  prior  to  September  1,  1880. 

Application  to  enforce,  in  the  manner  provided  by 
section  2555  of  the  Code,  a  decree  of  this  conrt  which 
was  rendered  before  September  1,  1880. 

The  application  is  opposed  on  the  ground  that  the  pro- 
yisions  of  that  section  do  not  apply  to  a  decree  ob- 
tained before  that  time. 

Abneb  C.  TaouhAf  fir  the  appUcaUon. 
Wa<LiAH  H.  QiBsoK,  cpp<md. 

Tub  Surrogate. — Subdivision  11  of  section  334  of 
the  Code  provides,  among  other .  things,  that  so  mnch 
of  chapter  18  as  regulates  the  proceedings  to  be  taken 
in  a  special  proceeding,  and  the  effect  thereof,  applies 
only  to  a  special  proceeding  commenced  on  or  after 
September  1,  1880,  &c.     Section  2555,  above  referred 
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Co,  is  contained  in  chapter  18,  and  regulates  the 
proceedings  to  be  taken  to  enforce  a  decree  of  a  Sur- 
rogate's conrt,  directing  the  payment  of  money  or 
requiring  the  performance  of  any  other  act.  All  pro- 
ceedings regulated  by  the  Code  are  to  be  taken  either  in 
an  action  or  in  a  special  proceeding.  (Code,  §§  3333, 
3334.)  If  in  a  Surrogate's  court,  they  are  to  be  taken  in  a 
special  proceeding.  (Code,  §§3333,  3334,  2516,  2560.) 
Hence,  section  2555  regulates  the  proceedings  to  be  taken 
in  a  special  proceeding. 

The  special  proceeding  to  which  that  section  applies 
in  this  cai^e  is  the  final  accounting  in  which  the  decree 
was  rendered.  It  regulates  the  proceedings  to  be  taken 
in  tJuU  special  proceeding  to  enforce  that  decree. 
(President,  &c.,  of  the  Bank  of  Genesee  v.  Spencer,  15 
JBbw.f  415  ;  Pitt  v.  Davison,  Ct.  of  Appeals^  34  How,^ 
355 ;  §eeley  n.  Black,  35  How.^  371.)  That  special  pro- 
ceeding  was  not  only  commenced,  but  it  was  ended 
before  September  1,  1880.  Consequently,  section  2555 
does  not  apply  to  it.    (Code,  §  3347,  subd.  ll.) 

This  view  is  confirmed  by  the  provisions  of  the  sec- 
tion of  the  Code  last  quoted,  which  expressly  subjects 
judgments  rendered  prior  to  September,  1,  1880,  to 
the  oi>eration  of  sections  1670  to  1685,  both  inclusive. 
Under  the  rule  *'  expressio  unitis  est  exclusio  aZterius  " 
this  must  be  considered  equivalent  to  a  declaration 
that  the  other  sections  do  not  apply  to  such  judgments. 

Ordered  accordingly. 
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Euros  CousTT.— HON.  W.  L.   LIVINGSTON,  Svuooa^ 

Oatober^  1880. 

McKeOWK  O.  PAOAlf . 

In  the  matter  qfthe  application  of  Ank  McKbowit, 
a  creditor  of  John  Faoan,  deceased^  for  the  payment 
of  her  claim. 

A  creditor,  who  desires  to  obtain  a  proportional  part  of  his  debt,  where  the 
estate  of  decedent  is  icsotvent,  most  compel  a  Judicial  settlement  of  the 
account  of  the  executor  or  administrator,  under  the  provisions  of  article 
2,  title  4  of  chapter  18  of  the  Code  of  Ciyil  Procedure,  in  which  proceed- 
ing all  the  parties  interested  will  be  brought  before  the  courl 

Applications  under  section  2717  of  the  Code,  by 
diff*^rent  creditors,  for  the  payment  of  their  respective 
debts. 

0.  J.  CiJSATiET, /i?r  |w<i9ttiim0rf . 

The  Surrogate. —It  appears  by  the  petitions,  that 
the  assets  of  the  estate  are  insufficient  to  pay  all  the 
debts  in  fall,  thereby  rendering  it  necessary  to  settle  and 
adjust  the  accounts  of  the  administratrix,  in  order  to 
ascertain  what  proportion  of  the  fund  in  her  hands  is 
applicable  to  the  payment  of  these  debts.  (Campbell  v. 
Broen,  1  Bradf.y  224,  236  ;  Dayton  on  Surr.,  2  ed.,  463.) 
Formerly  that  could  be  done  without  citing  all  the  parties 
in  interest  to  attend  the  settlement  of  the  account  {Id.)  J 

bat  the  Code  has  made  a  very  material  change  in  that 
respect.  The  account  of  an  executor  or  administrator  can 
only  be  settled  and  adjusted  now,  under  the  provisions  of 
aiticle  2  of  title  4  of  chapter  18  of  the  Code,  which  pro- 
vide for  the  settlement  of  such  an  account  on  the  ai>- 
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plioation  of  a  creditor,  but  require,  in  such  cases,  if  there 
is  a  surplus  to  be  distributed,  that  the  creditor  or  per- 
sons claiming  to  be  creditors  of  the  decedent,  and  the 
decedent's  husband  or  wife,  next-of-kin  and  legatees,  if 
any,  or  if  either  of  those  persons  has  died,  his  executor 
or  administrator,  if  any,  may  be  cited  to  attend  the 
settlement.     (§§  2729,  2729.) 

.  The  proper  proceeding  therefore  by  a  creditor  to  ob- 
tain payment  of  a  proportional  part  of  his  debt,  where 
the  estate  is  insolvent,  is  to  compel  a  judicial  settlement 
of  the  account  of  the  executor  or  administrator,  as  the 
case  may  be  ;  all  the  parties  interested  will  then  be  before 
the  court,  and  will  be  bound  by  the  proceedings  taken  to 
ascertain  the  proportional  share  of  the  surplus,  which 
will  be  directed  by  the  decree  to  be  paid  to  each.  {Code^ 
§  2514,  subd.  8,  §  2743  ;  see  also  note  to  Throqp^s  Code^ 
§  2718.) 

The  proceedings  in  both  cases  must  be  dismissed, 
without  prejudice  to  an  accounting  in  behalf  of  the 
petitioners.    (Cbefe,  §  2718.) 

Ordered  accordingly. 


Kings  Couott.— HON.  W.  L.  LIVINGSTON,  Siterogate.— 

October,  1880. 

Matter  of  Macdonald. 

Tn  the  matter  of  tJie  final  accmmting  of  the  executors  of 
Alexander  Macdonald,  deceased. 

Whore  executors,  -vrho  are  ordered  by  the  Surrogate  to  havo  certain  securi- 
ties of  the  estate  registered  in  their  Joint  name,  repeatedly  request  their 

21  I 
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co-executor  to  have  them  so  registered,  but  on  hU  failure  to  do  eoi, 
nc^^lect  to  enforce,  by  legal  proceedings,  obseryancc  of  the  order,  or  to 
bring  the  matter  to  the  notice  of  the  surrogate,  such  executors  will  be 
liable  for  such  co-executor's  misappropriation  of  the  securities. 
Sxocutors  were  ordered  by  the  Surrogate  to  sell  certain  niilroad  bonds,  and 
to  have  certain  United  States  bonds  registered  in  tiieir  joint  names.  The 
railroad  bonds  weve  not  sold.  No  steps  were  taken  to  comply  with  the 
order  as  to  the  United  States  bonds,  except  that  thesurvivhig  executors 
repeatedly  requested  their  deceased  co-executor  to  have  them  so  regis- 
tered. The  deceased  executor  failed  to  do  so,  but  loaned  them  to  an 
association  to  enable  it  to  borrow  money  on  them.  The  bonds  were 
never  returned,  and  a  judgment  for  their  value  was  obtained  against 
the  association,  which  judgment  remains  unpaid.  Jleid,  that  th«  sui^ 
viving  executors  should  be  charged  with  an^'  loss  that  may  accrue  to 
the  estate  on  the  investment  in  the  railroad  bonds,  and  should  be 
charged  with  the  value  of  the  United  States  bonds. 

Motion  to  confirm  the  report  of  the  auditor  to  whom 
the  accounts  of  the  executors  were  referred.  The  Jbcts 
appear  sufficiently  in  the  opinion. 

Demas  STTtoixQfforexeeutan, 
Alfred  E.  Mudqe,  for  infanU. 

The  Subrogate. — The  present  executors  and  another 
one,  who  has  since  died,  had  an .  accounting  before  the 
Surrogate,  in  1875,  which  resulted  in  a  decree,  whereby 
they  were  ordered  to  sell  and  dispose  of  certain  city  rail- 
road bonds,  and  invest  the  proceeds  in  other  securities  as 
provided  by  law ;  and  also,  to  forthwith  cause  certain 
United  States  5  20  bonds  of  the  par  value  of  $4,000  to  be 
converted  into  United  States  registered  bonds,  of  equal 
value,  the  same  to  be  registered  In. the  name  of  all  the  ex- 
ecutors. 

Neither  direction  has  been  complied  with. 

The  city  railroad  bonds  are  still  on  hand,  and  the  au- 
ditor reports  "  that  they  are  held  by  the  said  executors 
as  an  investment  of  a  part  of  the  estate,  but  it  does  aot 
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appear  that  there  has  been  any  depreciation  in  the  price 
or  value  of  said  bonds,  or  that  any  loss  has  been  or  is 
likely  to  be  sustained  by  said  estate  by  reason  of  the 
continuance  of  said  investment." 

The  United  States  bonds  never  were  converted  into  reg- 
istei*cd  bonds,  and  it  seems  that  they  were  loaned  by  the 
deceased  executor  to  an  association  with  which  he  was 
connected,  to  enable  that  association  to  borrow  money  on 
them  ;  they  have  n^ver  been  returned  to  the  estate,  and 
in  their  place  the  surviving  executors  hold  a  judgment 
for  their  value,  obtained  by  them  against  that  association  ; 
it  is  doubtful  on  the  evidence  whether  the  judgment  w\\l 
ever  be  i)aid  in  full.  The  auditor  reports  that,  in  his 
opinion,  the  surviving  executors  are  not  responsible  for 
any  loss  which  may  be  sustained  by  the  estate  on  ac- 
count of  these  bonds.  The  infants,  by  their  special 
j^rdian,  ask  that  the  executors  should  be  charged  with 
the  value  of  the  United  States  bonds,  and  with  any  loss 
that  may  accrue  to  the  estate  on  the  investment  in  the 
city  railroad  bonds. 

That  investment  was  disapproved  by  this  court  when 
the  executors  passed  their  account  in  1875,  and  they 
were  ordered  to  change  it. 

It  would  require  very  satisfactory  evidence  of  the  se- 
cnrity  of  the  funds  invested  in  those  city  railroad  bonds 
to  induce  me  to  come  to  a  different  conclusion,  under 
these  circumstances,  and  there  is  no  such  evidence  before 
me.  (King  v.  Talbot,  40  iV.  T.,  76,  90 ;  Adair  v.  Brim- 
mer, 74  if.  F.,  639,  C61.)  The  executors  must,  therefore, 
be  held  liable  for  any  loss  which  may  accrue  to  the  es- 
tate on  the  said  investment. 


824        CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  M ACDONALD. 

As  to  the  United  States  bonds,  these  executors,  as  well 
as  the  one  now  deceased,  were  ordered  by  this  coart  to  have 
them  registered,  in  the  names  of  all  the  executors ;  had 
this  been  done,  the  bonds  would  not  have  been  lost  to 
the  efftate. 

The  present  executors  made  no  effort  to  carry  out  the 
decree  of  the  court  in  this  respect  beyond  repeatedly 
asking  their  co-executor  to  have  the  bonds  so  registered. 
They  were  bound  to  go  further,  andf  upon  their  co-exec- 
utor* s  refusal  to  comply  with  their  request,  to  take  pro- 
ceedings to  compel  him  to  obey  the  decree  of  the  coart, 
or  at  least  to  bring  the  matter  to  the  notice  of  the  Surro- 
gate. They  are  in  the  position  of  having  permitted  their 
co-executor  to  retain  and  waste  part  of  the  estate  when 
they  had  it  in  their  power  to  prevent  it  and  were  ordered 
by  the  court  to  do  so.  That  is  enough  to  make  them 
liable.  (Adair  v.  Brimmer,  74  N.  Z.,  539,  566.)  More- 
over, they  knew  that  their  co-executor  had  made  an 
improper  use  of  those  bonds,  and  they  took  no  steps  to 
recover  them  until  after  his  death,  and  two  years  after 
the  decree  of  this  court,  requiring  them  to  have  them 
registered,  so  that  they  could  not  be  disposed  of  without 
their  knowledge  or  consent. 

Although,  as  a  general  rule,  an  executor  is  not  liable 
for  the  devastavil  of  his  co-executor  in  which  he  did  not 
participate,  yet,  if  he  can,  he  is  bound  to  prevent  it,  and 
to  do  what  is  in  his  power  to  protect  the  estate  as  much 
as  possible  against  the  consequences  of  it.  ( Williams 
on  Executors^  1807,  1827,  1828 ;  Adair  v.  Brimmer,  74 
N.  F.,  539,  666 ;  Clark  v.  Clark,  8  Paige,  153.)  In  this 
case,  these  executors,  knowing  what  they  did  concerning 
those  bonds,  and  with  full  knowledge  of  the  decree  of 
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this  court,  ordering  them  to  have  the  bonds  brought 
within  their  control,  were  bound  to  take,  without  delay, 
proper  legal  proceedings  to  protect  the  estate  against  the 
breach  of  trust  committed  by  their  co-executor.  Not 
having  done  so  they  must  be  held  liable  for  the  loss 
which  the  estate  has  suffered.  I 

Ordered  accordingly. 


Kings  Couimr.— HON.  W.  L.  LIVINGSTON,  Scbbogatk.— 

October,  1880. 

Matter  of  Mace. 

In  the  matter  of  the  last  will  and  testament  of  Nanct 

Maoe,  deceased. 

Goets  in  a  proceeding  begun  before  September  1,  1880.  but  not  settled  bf 
decree  until  atter  that  date,  are  regulated  by  sections  2557,  2602  of  the 
Code  of  CIyII  Procedure. 

Section  8347,  restricting  tbe  effect  of  chapter  18  to  special  proceedings 
began  on  or  after  September  1,  1880,  rafers  to  only  so  much  of  said 
chapter  as  regulates  the  ** proceedings"  to  be  taken  in  an  action  or 
special  proceeding.  An  application  for  costs  is  not  a  ** proceeding** 
within  the  meaning  of  this  section,  and  hence  the  restriction  does  not 
apply  to  such  an  application.  , 

Motion  for  settlement  of  decree  in  final  accoanting. 
The  facts  appear  snlficiently  in  tiie  opinion* 

J.  OhOTXtfor  the  toiU, 

T.  C.  Campbell,  for  eonteetanU. 

The  Surrogate. — ^This  proceeding  was  commenced 
before  September  1,  but  it  was  not  decided  until  after 
that  date,  and  tbe  decree  has  not  yet  been  rendered ;  it 
is  now  before  me  for  settlement,  and  the  question  arises 
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whether  costs  should  be  awarded  under  the  proyisions 
of  the  Bevised  Statutes  {2  B.  8.,  223,  §  10),  and  section 
70  of  chapter  480  of  the  Laws  cf  1837  (Western  ». 
Romaine,  1  Bradf,^  37),  or  under  sections  ^OT  to  2502 
of  the  Code  of  Civil  Procedure. 

It  is  well  settled  that  there  can  be  no  tested  ri^ht  in 
the  costs  during  the  pendejicy  of  a  suit,  and  that  both 
the  right  to  recover  them  and  the  amount  to  be  recov- 
ered must  dei)end  upon  the  legal  provisions  which  are  in 
force  at  the  time  of  the  determination  of  the  suit.  (Rich 
V,  Hnsson,  1  Diiery  617,  619 ;  Brooklyn  Bank  n.  Wil- 
loughby,  1  Sandf.^  609;  Cray  v.  Norwood,  5  Abb.  Pr.y 
219 ;  Cook  v.  N.  Y.  Floating  Dry  Dock  Co.,  1  Hill., 
656 ;  Ackley  v.  Tarbox,  19  Abb.  Pr.,  119.) 

In  this  case  the  allowance  of  costs  being  discretionary 
with  the  Surrogate,  either  under  the  Revised  Statutes  or 
the  Code,  no  right  to  costs  will  have  accrued  until  they 
shall  have  been  awarded  by  the  Surrogate.  (2  JR.  S.^  223, 
§  10 ;  Code  of  Civ.  Pro.,  §§  2658,  2561.) 

On  September  1,  the  provisions  of  the  Revised  Statutes 
and  of  the  act  of  1837,  above  referred  to,  were  repealed 
by  section  1  of  chapter  245  of  the  Laios  qf  1880,  and  the 
provisions  of  the  Code  of  Civil  Procedure  on  the  subject 
of  costs  in  Surrogates'  courts  took  effect,  {pode  qf  Civ. 
Pro.,  §  3336.) 

It  is  clear,  therefore,  that  the  costs  in  this  proceeding 
must  be  awarded  under  those  provisions  of  the  Code, 
unless  it  is  fouQd  that  they  do  not  apply  to  proceedings 
Commenced  before  September  1. 

The  restriction  in  that  respect  M  to  the  eff^t  that 
BO  much  of  chapter  18  (which  contains  the  pro- 
visions in  question)  as  regulates  the  proceedings  td  be 
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taken  in  an  action  or  special  proceeding,  and  the  effect 
thereof,  applies  only  to  an  action  or  a  special  jiroceediag 
cofdnienoed  on  or  after  September  1,.  1880,  &c«,  &c. 
(§  3347,  subd.  11.) 

It  will  be  obsenred  tbat  it  is  not  the  uihoU  of  chapter 
18  which  does  not  apply,  but  ovAy  so  much  of  it  as 
regnlates  the  praeeediTbgs  to  be  taken  in  an  action  w 
8i>ecial  proceeding. 

It  is  only  those  pTotriaions  which  prescribe  the  ifbcts 
necessary  to  be  done,  the  form,  BKinner  and  order  ol 
doing  them,  which  do  not  apply,  not  those  which  give  a 
right  to  costs  or  their  amount. 

In  Rich  t).  Husson  (1  Duer^  617),  the  court  gives  the 
following  clear  and  forcible  exposition  of  the  word  *' pro- 
ceeding." "The  word  *  proceeding,'  both  in  its  popular 
use  and  in  Its  technical  application,  has  a  definite 
meaning,  which  we  cannot  alter  or  enlarge.  It  means, 
in  aU  cases,  the  performance  of  an  act,  and  is  wholly 
distinct  from  any  consideration  of  an  abstract  right. 
A  proceeding  in  a  civil  action  is  on  act  necessary  to  be 
done  in  order  to  attain  a  given  end.  It  is  a  pre- 
scribed mode  of  action  for  carrying  into  effect  a  legal 
right,  and  so  far  from  involving  any  consideration  or 
determination  of  the  right,  presupposes  its  existence ; 
the  proceeding  follows  the  right.  The  rules  by  which 
proceedings  are  governed  are  rules  of  procedure ;  those 
by  which  rights  are  established  and  defined,  rules  of  law. 
It  is  the  law  which  gives  a  right  to  costs  and  fixes  their 
amount.  It  is  procedure  which  declares  when  and  by 
whom  the  costs,  to  which  a  party  has  a  previous  title, 
shall'  be  adjusted  or  taxed,  and  when,  and  by  whose 
directions,  a  judgment  in  his  favor  shall  be  entered."  . 
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These  views  are  approved  in  McMasters  v.  Yemon  (4 
DueTj  625),  Fielden  v.  Lahens  (9  Bosw.,  436),  Theriot  v.  i 
Prince  (12  Bow.  Pr.,  461),  and  Traver  v.  Kip  (4  Abb.- 
Ft.,  358). 

There  is  nothing,  therefore,  in  the  provisions  of  section 
8847  which  restricts  the  application  and  effect  of  those 
of  the  Code  relating  to  costa  in  the  Surrogates'  courts  to 
proceedings  commenced  on  or  after  September  1. 

It  follows  that  the  costs  in  this  proceeding  most  be 
awarded  under  those  sections. 

Ordered  accordingly.  « 


EnrGS  CouisTT.— HON.  W.  L.  LIVINGSTON,  Subboo^tb.— 

July,  1880. 

Neiheisel  r>.  Toeboe. 

In  the  matter  of  the  probate  qf  the  wiU  qf  Elizabsih 

Stabk. 

Where  tbe  witnesses  to  a  will  differ  in  their  testimony  as  to  the  mode  of 
its  execution,  and  one  of  the  witnesses  is  the  lawyer  who  drew  tbe 
will  and  attended  to  its  execution,  his  evidence  will  have  greater  w^ght 
than  that  of  the  other  witness,  who  is  unfamiliar  with  the  execution  of 
wills. 

The  positive  testimony  of  a  witness  to  the  occurrence  of  a  fact  is  entitled 
to  more  weight  than  the  negative  testimony  of  another  witness  to  the 
non-occurrence  of  the  fact. 

Facts  that  do  not  constitute  undue  influence,  considered. 

Application  for  the  probate  of  the  will  of  Elizabeth 
Stark.    The  facts  appear  sufficiently  in  the  opinion. 
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N.  H.  Cleksnt  and  A.  Suns,  Jr.,  fir  the  wHL 
J.  EsGHWEGB,  guardian  ad  UUm,  fir  eonUttaiU. 

The  Surbogate. — ^The  probate  of  this  will  is  opposed 
on  three  grounds.    It  is  claimed  : 

Ist.  That  it  was  not  properly  executed. 

2d.  That  it  was  procured  through  undue  influence. 

3d.  That  it  does  not  express  the  intentions  of  the 
testatrix. 

Mr.  Simis  and  Mr.  Daab  were  the  two  attesting  wit- 
nesses, and  they  differ  as  to  some  of  the  facts. 

According  to  Mr.  Daab's  version,  he  went  to  Mrs. 
Stark^s  house  for  the  purpose  of  witnessing  her  will,  and 
got  there  before  Mr.  Simis,  the  other  attesting  witness. 
When  Mr.  Simis  arrived,  he  and  Mrs.  Stark  went  into 
the  front  room,  Daab  remaining  in  the  back  room  ;  Simis 
and  Mrs.  Stark  were  in  the  front  room  some  ten  or  fifteen 
minutes  when  Daab  was  called  in.  The  will  had  been 
signed  by  Mrs.  Stark  before  Daab  went  into  the  front 
room.  When  he  came  in,'  Mrs.  Stark  said  that  she  was 
glad  to  have  him  witness  the  will.  Mrs.  Stark  was  sitting 
at  the  table,  and  the  will  was  lying  on  it ;  he  could  see 
Mrs.  Stark's  name,  which  I  understand  to  mean  her 
signature.  Mr.  Simis  asked  Mrs.  Stark  if  the  signature 
to  the  will  was  her  name,  and  she  answered  yes ;  Mrs. 
Stark  told  Daab  to  sign  his  name  as  a  witness  to  the  will, 
and  he  and  Simis  both  signed  the  will  as  witnesses  in 
the  presence  of  Mrs.  Stark  and  of  each  other. 

Mr.  Simis's  account  is  substantially  as  follows :  That 
he  went  to  Mrs.  Stark's  house  by  api)ointment,  to  attend 
to  the  execution  of  her  will ;  that  when  he  aiTived  at  the 
house,  Mrs.  Stark  took  him  into  the  front  room  ;  that  he 
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then  read  the  will  to  her  and  she  expressed  herself 
satisfied  with  it ;  that  Mr.  Daab  was  then  called  into  the 
front  room  ;  that  after  Daab  had  come  into  the  front  room 
be,  Simis,  asked  Mrs.  Stark  to  sign  the  will ;  that  she 
did  so ;  that  he  then  asked  her  in  (German  if  that  was 
her  last  testament,  that  word  in  Gterman  meaning  both 
a  will  and  testament ;  that  she  answered  yes ;  that  he  a^ 
asked  her  after  she  had  signed  the  will  if  she  acknowl- 
edged the  signature  as  her  own,  to  which  she  replied 
yes  ;  that  he  asked  her  if  she  desired  him  and  Daab  to 
sign  the  will  as  witnesses,  to  which  she  said  yes ;  tiijai 
thereupon  he  and  Daab  both  signed  the  will  in  the  pres- 
ence of  each  other^  and  that  Mrs.  Stark  thanked  M^. 
Daab  for  coming  over  and  witnessing  the  will,  which  waa 
left  in  the  possession  of  Mrs.  Stark.  Mr.  Simis  says  that 
he  is  positive  that  he  asked  Mrs.  Stark  if  that  was  her 
last  testament ;  and  also  that  he  asked  her  if  she  re* 
qnested  him  and  Daab  to  witness  the  will. 

Mr.  Simis  was  a  lawyer,  whose  business  it  was  to  see 
that  this  will  was  properly  executed;  he  was  familiar 
with  the  formalities  required,  and  he  is  far  more  likely 
to  have  remembered  accurately  what  was  said  and  doae 
on  that  occasion  than  Mr.  Daab,  who  knew  nothing  about 
the  execntion  of  wills.  (Orser  v.  Orser,  24  JV.  F.,  53 ; 
Weir  V.  Fitzgerald,  2  Bra^.^  71.)  Mdreover^  all  other 
things  being  equal,  the  testimony  of  a  witness  who 
testifies  positively  that  a  certain  fact  occurred  is,  gelier- 
ally  speaking,  entitled  to  more  weight  than  the  evidence 
of  another  vdtness  who  swears  that  the  fact  did  not  occur ; 
for  it  is  far  more  probable  that  the  latter  has  foigotleA 
the  occurrence  than  that  it  should  be  distinctly  im- 
pressed on  the  mind  of  the  former  if  it  never  took  plaoa 
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(Tarrant  t>.  Ware,  25  N.  Y.,  425.)  The  attestation  clau^ 
also  corroborated  Mr.  Simis  in  those  particulars  as  to 
TThich  he  and  Mr.  Daab  differ.  I  find  that  the  will  was 
properly  executed. 

It  is  not  even  suggested  that  Mrs.  Stark  did  not  have 
fall  testamentary  capacity  at  the  time  of  executing  the 
will,  in  May,  1879. 

Dr.  Stub,  who  had  attended  her  professionally  for 
several  years,  says  that  she  had  fixed  purposes  and  a  will 
of  her  own ;  that  he  considered  her  a  good  business 
woman.  And  Mrs.  Roth,  who  had  known  her  twenty- 
five  years,  says  that  she  went  to  see  her  in  November, 
1879,  to  ask  her  advice  about  some  business  matters, 
because  she  was  a  very  smart  woman.  Bat,  it  is  claimed, 
on  behalf  of  John  Neiheisel,  who  is  Mrs.  Stark^s  son 
by  her  first  marriage,  that  the  will  was  procured  through 
the  undue  influence  of  Mr.  Toerge  and  of  his  wife,  who 
is  the  daughter  of  Mrs.  Stark  by  her  second  marriage. 

There  is  no  evidence  of  any  request  or  suggestion 
made,  or  of  any  deception,  fraud  or  other  improper 
means  practiced  by  either  Toerge  or  his  wife  to  induce 
the  testatrix  to  dispose  of  her  property  as  she  has.  In 
fact,  no  evidence  of  anything  said  or  done  by  either, 
from  which  anything  like  undue  influence  could  be  in- 
ferred, except  the  declarations  of  the  testatrix  on  one 
or  two  occasions,  when,  for  instance,  in  December,  1876 
or  1877,  she  told  Mrs.  Bayer  "that  she  would  do  a  great 
deal  for  Mrs.  Neiheisel,  but  she  never  dared  to  do  it ; 
that  she  wds  aftaid  of  the  others  ;  but  the  very  moment 
that  she  could  come  to  the  point  that  she  should  mak^ 
her  last  vtrill  and  tedtament  she  would  take  care  of  her 
just  as  well  as  of  any  other  of  her  children."     And 
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again,  when  in  April,  1879,  she  said  to  Mrs.  NeiheiseL 
that  she  had  trouble  with  her  son-in-htw  Nick  ;  that  he 
did  not  wish  her  to  leave  her  husband  half,  bat  she 
could  not  help  it,  because  John  was  her  child  as  well 
as  Lena. 

But  these  declarations  alone  are  not  competent  evidence 
to  prove  any  acts  on  the  part  of  either  Mr.  Toerge  or  his 
wife  amoanting  to  undue  influence,  although,  if  any  such 
acts  had  been  proved,  the  declarations  would  be  evidence 
to  show  the  oi>eration  they  had  on  Mrs.  Stark' ^  mind. 
(Cudcey  v.  Cndney,  68  iV.  T!,  148, 152 ;  Horn  v.  Pullman^ 
72  N.  r.,  269,  278.)  Together  with  other  declarations 
of  the  testatrix,  they  were  also  admissible  to  prove  the 
condition  of  her  mind.  (Waterman  v.  Whitney,  11 
N.  F.,  157.) 

This  declaration  on  the  part  of  Mrs.  Stark,  that  she 
would  do  a  great  deal  for  Mrs.  Neiheisel,  but  she  never 
dared  to,  is  inconsistent  with  other  declarations  made  by 
her  in  regard  to  what  she  intended  to  do  for  Mrs.  Nei- 
heisel, and  with  what  she  actually  did  for  her.  For  in- 
stance, shortly  before  she  made  the  declaration  to  Mrs. 
Bayer,  she  said  to  Mrs.  Neiheisel,  in  the  presence  of 
Mrs.  Bayer,  that  she  would  rent  a  house  for  her  where 
she  could  take  care  of  her  husband,  who  was  a  lunatic, 
and  would  put  everything  in  the  house  that  they  needed  ; 
and  after  Mrs.  Neiheisel  had  left  she  avowed  to  Mrs. 
Bayer  her  intention  to  do  all  in  her  power  for  Mrs.  Nei- 
heisel, because  she  was  such  a  good  little  woman,  &a 
And  she  did  after  that  give  her  $800  a  year,  and  paid 
the  taxes  and  premiums  of  insurance  on  Mr.  Neiheisel's 
house  in  Bergen  street.  She  also  said  to  Mrs.  Scheiler 
that  she  was  going  to  buy  a  nice  place  in  Jersey,  and 


KINGS  COUNTY,  JULY,  1880.  833 

MElllEISCL  V,  TOBROB. 


they  wonld  all  live  together.  Mr.  and  Mrs.  Neiheisel, 
arid  Mr.  and  Mrs.  Toerge  and  herself,  they  wonld  all  live 
together ;  and  there  is  no  evidence  of  anything  said  or 
done  by  either  Toerge  or  his  wife  that  would  justify  Mrs* 
Stark^s  remark  to  Mrs.  Bayer. 

Before  making  her  will  she  told  Mrs.  Both,  an  old 
friend  of  hers,  that  as  there  were  no  children  on  the 
other  side,  her  daughter  would  get  all,  and  that 
she  wonld  give  her  son  $100  a  month  as  long  as  he 
lived.  Mr.  Simis  called  upon  her  in  May,  1879,  to 
get  her  instructions  in  relation  to  drawing  her  will.  He 
saw  her  alone,  and  she  showed  him  a  will  which  had 
been  executed  by  her.  She  said  that  she  desired  to 
change  it ;  that  she  wanted  to  give  her  son  three  houses 
a»  soon  as  he  was  healthy  again,  but  as  long  as  he  re- 
mained sick  she  would  give  him  §100  per  month,  the 
same  as  in  the  last  three  or  four  years,  and  she  would 
give  her  daughter  the  other  houses. 

He  made  the  draft  of  a  will,  and  called  on  her  with  it ; 
be  saw  her  again  alone ;  she  desired  to  make  some  alter- 
ations in  the  draft  will,  and  said  to  him  :  *'  I  have  several 
friends  to  whom  I  want  to  make  a  trifling  present  which 
I  have  forgotten,"  and  gave  him  the  names  of  those 
friends.  He  made  another  draft,  and  called  upon  her 
again  with  this  second  draft.  They  were  alone,  and  she 
said  to  him  that  she  did  not  think  she  would  leave  Mrs. 
Neiheisel  anything,  because  Mr.  Neiheisel,  her  son  John, 
owned  a  house  on  Bergen  street,  or  his  wife  did,  on 
which  she,  Mrs.  Stark,  was  paying  the  taxes,  and  she 
thought,  on  John's  death,  that  would  be  his  wife's  prop- 
erty, and  would  be  sufficient,  as  it  was  bought  with  Mr. 
and  Mrs.  Stark's  money.    Another  reasou  was  that  she 
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had  had  some  trouble  with  Mrs.  Neiheisel  in  her  own 
house,  aboat  a  servant  girl,  and  that  Mrs.  Neiheisel  said 
that  either  she  or  Mrs.  Stark  must  get  out  of  the  house, 
and  that  ever  since  then  she  did  not  think  as  much  of 
Mrs.  Neiheisel  as  before ;  but  she  had  thought  the  mat* 
ter  over,  and  she  thoaght  she  ought  to  leave  Mrs. 
Neiheisel  something,  and  therefoi^  she  wanted  to  leave 
her  $4,000,  in  the  event  of  John  Neiheisel' s  death,  that 
she  should  then  receive  the  $4,000  in  cash ;  that  she  had 
paid  to  Mrs.  Neiheisel  $100  a  month  for  the  support  of 
herself  and  hasband,  and  had  paid  the  taxes  and  insur- 
ance on  the  Bergen  street  property,  and  the  doctor's 
bills,  and  she  thought  she  was  doing  quite  well  for  the 
Neiheisels  at  that  time.  At  this  interview  she  repeated 
that  if  her  son  John  got  well,  he  was  to  have  those  three 
houses,  and  until  he  got  well  he  was  to  have  this  $100  a 
month.  She  said  that  the  children  of  Mr.  and  Mrs. 
Toerge  should  liave  the  benefit  of  the  property.  She 
wanted  Mr.  Simis  to  fix  it  in  this  way  ;  that  they  should 
have  the  interest  of  the  property  as  long  as  they  lived  ; 
she  wanted  to  keep  the  property  intact  among  the  two 
children,  and  when  they  died,  then  the  children  of  her 
children  should  have  the  benefit  of  it ;  that  her  son  John, 
if  he  ever  got  well,  was  to  have  those  three  houses  for 
life,  and  in  the  event  of  his  death,  she  wanted  the  prop- 
erty to  go  over  to  her  daughter,  Mrs.  Toerge,  and  in  case 
John  did  not  get  well,  and  died,  she  wanted  Mrs.  Nei- 
heisel to  get  $4,000  In  money ;  she  also  said  that  she 
wanted  her  daughter  to  have  her  pictures  and  books  and 
furniture,  and  all  her  personal  property.  Nothing  was 
said  about  money  in  bank  or  on  mortgage,  only  that 
everything  else  that  she  had  she  wanted  to  go  to  her 
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daughter.  She  said  farther  that  she  had  given  money 
and  clothes  to  some  of  the  parties  to  whom  she  wanted 
to  leave  small  amoants,  besides  Mrs.  Neiheisel,  and  paid 
their  doctors'  bills.  In  connection  with  the  conversation 
about  the  Neiheisels,  she  said  that  Mr.  Neiheisel  had 
got  $4,000  in  cash  several  years  before. 

Some  time  in  the  year  1879,  after  the  execution  of  the 
will,  she  said  to  Mr.  Koch  that  there  never  was  a  will 
made  but  what  would  disappoint  somebody  ;  that  she 
did  not  tliink  that  her  son  would  live  very  long,  and  if 
she  left  a  large  sum  of  money  to  Mrs.  Neiheisol,  she 
being  young  and  handsome,  it  might  be  means  of  her 
marrying  again ;  that  her  first  care  should  be  to  the 
children ;  that  the  Neiheisels  had  no  children  to  care 
for,  and  that  Mrs.  Neiheisel's  family  were  well  off  ;  that 
if  John  Neiheisel  recovered,  the  two  houses  in  Myrtle 
avenue  would  be  his,  and  if  he  did  not  get  well,  that  his 
wife  was  to  receive  a  certain  amount  of  money. 

To  Dr.  Stub,  in  November,  1879,  after  referring  to  her 
conviction  that  she  could  not  live  long,  she  said  that  she 
had  made  her  will ;  he  expressed  the  hope  that  she  had 
not  forgotten  to  provide  for  her  son,  John  Neiheisel,  and 
she  answered  that  she  had  not  forgotten  him  ;  that  she 
had  done  as  much  for  him  as  she  thought  she  ought  to 
under  the  circumstances ;  that  she  had  left  $150,000  to 
her  daughter,  Mi-s.  Toerge,  during  her  life  ;  that  she  had 
left  nothing  to  Mr.  Toerge,  because  he  liad  enough ;  that 
he  should  not  handle  the  money  for  his  own  benefit ;  that 
she  had  armnged  it  in  such  away  that  the  money  should 
go  to  the  children  afterward ;  that,  besides  that,  she  had 
left  a  few  legacies.  Referring  to  the  Neiheisels,  she  said 
that  she  had  remembered  her  son  as  well  as  his  wife :  that 
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he,  acconling  to  her  ideas,  had  no  claim  upon  her  what 
ever ;  that  all  he  was  to  get  he  did  get  when  his  father 
died ;  and  in  consideration  of  Mrs.  Neiheisel  having  been 
snch  an  excellent  wife  to  him,  she  had  remembered  her 
in  her  will. 

Some  time  in  1879,  after  s;)eaMng  to  Mrs.  Griffin  about 
all  she  had  done  for  John,  she  said  that  Mr.  Stark  had 
given  him  all  his  fa  therms  property ;  that  he  had  done  so 
much  for  him ;  that  lillie  had  the  best  right  to  her 
father^  s  property  ;  that  it  was  her  father^  s  property,  and 
she  had  the  best  right  to  it. 

Mrs.  Bauer,  an  old  friend,  who  had  known  her  from 
childhood,  testified  that,  in  October,  1879,  she  had  a 
conversation  with  her  in  which  she  spoke  of  the  will  that 
she  had  made ;  that  she  (Mrs.  Stark)  had  lost  all  hope  of 
ever  recovering,  and  said  that  she  had  made  her  testa- 
ment; that  she  had  heard  from  medical  authorities 
that  her  sick  son  would  never  recover,  and  that  she 
had  put  down  for  him  every  month  $100  just  as 
long  as  he  would  live,  and  about  $4,000  for  her 
daughter-in-law,  Mrs.  Neiheisel ;  but  that,  if  her  son 
had  children,  she  would  have  made  her  will  in  quite 
a  different  way  ;  that  she  had  left  some  legacies  to  some 
poor  people  in  her  old  home  in  Germany,  and  she  said 
she  had  an  older  sister  than  she  was,  to  whom  she  had 
given  sotaething  every  year,  and  that  the  same  would  be 
given  to  her  by  means  of  Mr.  Toerge ;  and  the  rest  of  her 
property  she  had  given  altogether  to  her  daughter,  be- 
cause she  had  children ;  and  she  stated  further  it  would 
be  about  $150,000  ;  that  the  father  of  her  daughter  was 
the  man  who  had  made  the  money,  and  she  was  not 
.^ound  to  jgive  her  money  to  other  people.^ 


KINGS  COUNTY,  JULY,  1880.  337 

KKIinBIBEL  «.  TOBUOB. 

It  is  quite  trae,  that,  judging  from  other  declarations 
made  by  her,  it  appears  that,  up  to  within  a  short  time 
j)revious  to  making  her  last  will,  she  intended  to  divide 
lier  property  equally  between  her  son  and  daughter.  In 
1874,  when  her  son  John  was  of  sound  mind,  and  her 
daughter  Emma  was  living,  she  made  a  will  in  which 
the  three  children  were  treated  alike ;  and  ske  repeatedly 
declared  to  different  witnesses  and  at  diiferent  times, 
long  after  Mr.  Neiheisel  became  insane,  and  down  to 
April,  1879,  that  her  son  was  entitled  to  share  equally 
with  Mi's.  Toerge,  because  his  father's  property  had 
been  the  foundation  on  which  Mrs.  Toerge's  father  had 
built  his  fortune.  And  after  the  death  of  her  daughter 
Emma,  she  said  that  she  would  make  another  will,  di- 
viding her  property  equally  between  her  son  and  Mrs. 
Toerge.  The  only  witness,  so  far  as  I  recollect,  who 
testifies  to  contrary  declarations  on  the  part  of  Mrs. 
Stark,  previous  to  the  instructions  given  by  her  to  Mr. 
Simis,  in  regard  to  the  present  will,  is  Mrs.  Roth.  A 
change  of  testamentary  intention,  as  bearing  upon  the 
allegation  of  undue  influence  in  procuring  a  will,  is  some- 
times an  important  circumstance.  But  its  force  depends 
mainly  upon  its  connection  with  associated  facts.  (Horn 
V.  Pullman,  72  JV.  F.,  2C9,  276.)  In  this  case  there  is  no 
evidence  that  Mrs.  Stark's  mind  was  changed  through 
any  undue  influence  on  the  part  of  Mr.  or  Mrs.  Toerge ; 
it  may  well  be  that,  in  considering  the  matter,  the 
reasons  which  she  gave  to  Mr.  Simis,  Dr.  Stub  and 
others,  for  making  her  will  as  she  did,  presented  them^ 
selves  to  her  mind  and  controlled  the  disposition  of  her 
proi)erty ;  even  if  those  reasons  had  been  suggested  to 
lier  by  either  Mr.  Toerge  or  his  wife,  of  which  there  is 
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no  evidence,  that,  of  itself,  would  be  no  ground  for  refus- 
ing to  admit  this  will  to  probate.  (Tunison  v.  Tunison, 
4  Brad/.,  138,  149 ;  Creely  v.  Ostrander,  3  Id.,  107, 112; 
Newhouse  v.  Godwin,  17  JSarb.j  238,  259.) 

Mrs.  Neiheisel  testified  that  after  Mrs.  Stark  had  told 
her,  in  April,  1879,  that  she  had  had  trouble  with  Mr. 
Toerge  because  he  did  not  want  her  to  leave  half  of  her 
property  to  her  son,  she  seldom  had  the  opportunity 
of  being  alone  for  any  length  of  time  with  Mrs.  Stark; 
that  Mrs.  Toerge  was  constantly  present.  Considering 
that  Mrs.  Stark  was  an  invalid,  that  the  will  was  exe- 
cuted in  May,  1879,  and  that  she  died  of  consumption  in 
the  beginning  of  January,  1880,  it  was  only  natural  that 
Mrs.  Toergo  should  desire  to  be  as  much  as  possible 
with  her  mother,  not  only  for  Mrs.  Toerge's  own  gratifi- 
cation, but  to  comfort  and  cheer  Mrs.  Stark  as  much  as 
she  could  during  the  few  months  that  Mrs.  Stark  had 
to  live. 

Not  the  slightest  effort  seems  to  have  been  made  to 
prevent  Mrs.  Neiheisel  from  seeing  Mrs.  Stark  when  and 
as  often  as  she  pleased,  and  perhaps  the  best  proof  that 
Mrs.  Toerge  was  not  more  constantly  with  her  mother 
than  might  be  expected  under  the  circumstances  is  that 
Mrs.  Neiheisel  hei'self  did  not  think  so  at  the  time,  bnt 
only  "  when  she  came  to  think  back."  Whcyn  the  thought 
first  occurred  to  her  is  not  very  clear,  and  it  2^peais  that 
at  least  on  one  occasion,  in  December,  1879,  Mrs.  Toerge 
went  down  to  Pulton  street  and  left  Mrs.  Neiheisel 
substantially  alone  with  Mrs.  Stark  for  half  or  three- 
quarters  of  an  hour,  the  only  other  person  present 
being  Mrs.  Toerge' s  little  boy,  seven  years  old.  Mrs. 
Neiheisel  says  that  Mrs.  Stark  was  asleep  when  Mrs. 
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Toerge  left,  and  did  not  wake  up  nntil  she  returned. 
Bat  still,  if  Mrs.  Toerge  had  determined  never  to  leave 
Mrs.  Stark  and  Mrs.  Neiheisel  together  alone,  she 
scarcely  would  have  acted  as  she  did  on  that  occasion, 
for  Mrs.  Stark  might  have  waked  within  a  few  minutes 
after  she  had  left. 

But  it  will  be  noticed  that  all  this  occurred  after  the 
execution  of  the  will,  for  Mrs.  Neiheisel  was  alone  with 
Mrs.  Stark  in  April,  1879,  and  as  Mrs.  Neiheisel  lived 
in  New  Jersey,  and  came  up  to  see  Mrs.  Stark  about 
every  three  weeks,  Mrs.  Neiheisel  could  not  have  paid 
Mrs.  Stark  more  than  one  visit  after  April,  1879,  if  any 
at  all,  before  the  execution  of  the  will,  which  took 
place  May  15, 1879 ;  while  Mrs.  Neiheisel  does  not  pre- 
tend that  she  found  any  difficulty  in  being  alone  with 
Mrs.  Stark  at  any  time  prior  to  May,  1879,  daring  which 
time  Mr.  and  Mrs.  Toerge  would  have  had  far  more 
reason  to  dread  the  influence  of  Mrs.  Neiheisel' s  presence 
on  Mrs.  Stark,  if  they  were  trying  to  induce  her  to  dis- 
pose of  her  property  contrary  to  her  feelings  and  wishes. 

Mrs.  Neiheisel's  own  conduct  is  quite  inexplicable  upon 
the  theory  that  she  noticed  and  was  aware  that  Mr.  and 
Mrs.  Toerge  were  trying  to  influence  Mrs.  Stark  to  the 
injury  of  Mr.  Neiheisel,  for  she  does  not  seem  to  have 
made  any  effort  to  discover  what  the  will  was,  although 
she  knew  that  it  had  been  executed,  and  she  remained 
on  intimate  terms  with  the  Toerges  until  the  contest  in 
relation  to  the  will  began,  no  change  whatever  appearing 
to  tak9  place  in  the  relations  existing  between  them. 

Neither  is  the  devise  to  Mrs.  Toerge  such  as  might  be 
expected  if  it  was  procured  by  the  undue  influence  of 
either  herself  or  husband.    With  the  exception  of  the 
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personal  property,  which  is  comi^ratively  small,  Mrs. 
Toerge  only  takes  an  estate  for  life  in  the  real  estate ; 
and  if,  as  is  now  claimed  by  the  contestant,  Mrs.  Stark 
was  so  much  under  the  control  and  influence  of  Mr.  and 
Mrs.  Toerge  as  to  be  deprived  of  the  freedom  of  her  will, 
it  is  certainly  singular,  to  say  the  least,  that  the  devise 

■ 

to  Mrs.  Toerge  should  not  have  been  in  fee. 

It  is  unnecessary  to  pursue  this  subject  further ;  the 
charge  of  undue  influence  is  not  sustained  by  the  evi- 
dence. 

Assuming  that  the  legal  construction  of  the  will  does 
not  carry  out  Mrs.  Stark's  intentions  as  to  the  disposi- 
tion of  the  real  estate  after  Mrs.  Toerge' s  life  estate 
shall  have  ended,  that  is  no  reason  for  rejecting  the  will. 

1  have  not  been  referred  to  any  case  which  holds  that 
doctrine,  and  I  have  not  found  any.  It  will  be  observed 
that  the  will  does  not  dispose  of  the  real  estate  contrary  to 
Mrs.  Stark's  intentions.  So  far  as  it  goes  it  conforms  to 
her  wishes.  It  is  her  will,  but  it  simply  makes  no  disposi- 
tion at  all  of  the  fee  in  the  land,  and  it  would  indeed  be 
a  curious  result  of  omitting  from  a  will  a  part  of  the 
testator's  intentions  if  on  that  account  his  wishes  ex- 
pressed in  the  will  must  be  disregarded.  (Creely  v. 
Ostrander,  8  Brad/.,  107,  114.) 

It  is  claimed  also  that  Mrs.  Stark  did  not  intend  to 
give  all  her  personal  property  absolutely  to  Mrs.  Toei^, 
but  only  her  furniture,  jewelry  and  "personal  effects  ;" 
because,  in  giving  her  instructions  to  Mr.  Simis  in 
German  the  word  "eigenthum'*  was  used.  The  strict 
technical  meaning  of  that  word  may  be  "personal 
effects,"  but  Mr.  Simis,  who  was  born  in  Germany  and 
speaks  German  fluently,  seems  to  understand  it  as  in- 
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clading  all  kinds  of '*  personal  property."  It  appears 
by  the  stenographer's  minutes  that  it  was  so  translated 
by  the  court  interpreter  ;  and  it  is  highly  probable  from 
Mr.  Simis's  testimony  that  it  was  used  on  this  occasion 
by  Mrs.  Stark  in  its  more  enlarged  and  comprehensive , 
meaning,  just  as  Mr.  Simis  used  it,  the  inquiry  being  as  I 
to  what  disposition  Mrs.  Stark  desired  to  make  of  all  her 
other  property  besides  the  real  estate.  The  will  was  also 
read  to  her  in  English  before  it  was  executed.  It  must 
be  held  on  the  evidence  to  correctly  express  her  intention 
in  regard  to  the  disposition  of  her  personal  property. 

A  decree  admitting  the  will  to  probate  may  be  entered 
on  two  days'  notice. 


Kings  CoimTY.— HON.  W.  L.  LIVINGSTON,  SuEBOGiLTB.— 

July,  1880. 

EvERiTT  «.  Carman. 

In  the  matter  of  th^  final  accouiUing  cf  the  executors  of 

BENJAMIN  Carman,  deceased. 

Under  a  decree  or  bequest  to  heirs  or  next-of-kin,  followed  by  words  pro- 
Tiding  for  an  equal  division,  such  as  "in  eqiuU  shares/*  or  "share 
and  share  alike/*  or  "  to  be  divided  equally  between  them/'  the  heirs 
or  next  of  kin  will  take  per  capita,  and  not  per  sUrpes  by  classes. 

Where  the  other  provisions  of  the  will  aiford  even  a  slight  indication  that  it 
was  the  intention  of  the  testator  that  the  devisees  should  take  by 
classcSy  such  a  construction  will  prevail. 

But  where  the  terms  of  the  will,  directing  a  division  of  Che  property, 
clearly  and  unmistakably  express  the  intention  of  the  testator,  as  to 
the  mode  of  division,  no  reference  to  other  provisions  of  the  will  need 
be  had. 

The  testator  bequeathed  to  his  wife  $3,000  ;  to  his  son,  $5,000  ;  to  each  of 
his  daughters,  naming  them,  $2,000  ;  to  his  grandson,  $3,000,  and  to 


8«   CASES  m  THE  SURROGATES'  COURTS. 

ETEIUTT  V.  CABMAN. 

each  of  his  granddAa3hters,  naming  tbem,  $1,000.  The  residne  he 
heqaeathed  to  his  wife  and  the  persons  answering  the  description  of 
his  heirs-at-Uw,  "  to  be  divided  between  them  equally,  in  such  manner 
that  his  said  wife  and  eadi  of  his  said  heirs-at-law  shall  take  eqnal 
•hares."  Edd,  that  the  residuary  clause  clearly  expressed  the  int«i3- 
tion  of  the  testator  that  the  division  of  the  residue  shcold  be  per  eap- 
ita  ;  that  the  use  of  the  term  "  each  "  was  controlling  without  refer- 
ence to  the  prior  provisions  of  the  will,  and  that  there  was  nothing  in 
these  prior  provisions  to  indicate  that  the  testator  intended  to  leave  to 
his  grandchildren  only  as  a  class  a  share  equal  to  that  which  he  gave 
to  each  of  his  children. 

Application  for  the  constmctioa  of  a  will  upon  final 
accounting  of  the  executora.    The  facts  appear  saflS.- 
I  ciently  in  the  opinion. 

HuBBABO  &  RuBHicoBB,  foT  the  executon. 


D.  W.  NoBTHUF  and  Chablbs  H.  Bubtib,  fm^  leffoUa, 

The  Surrogate. — The  testator,  by  his  will,  gave  to 
his  wife,  besides  the  household  furniture,  &c.,  $6,000, 
in  lieu  of  dower;  to  his  son,  Benjamin  T.  Carman, 
$5,000  ;  to  each  of  his  daughters,  naming  them,  $2,000  ; 
to  his  grandson,  Samuel  Carman,  tbe  son  of  his  deceased 
son,  Samuel  Carman,  $3,000  ;  and  to  each  of  his  grand- 
daughters, Jane  Alletia  Everitt,  Mary  Smith  and  Catha- 
rine Melinda  Carman,  the  daughters  of  his  deceased  son, 
Samuel  Carman,  $1,0(K).  All  the  rest,  residue  and  lie- 
mainder  of  his  estate  he  gives,  devises  and  bequeaths  to 
his  wife,  and  the  persons  answering  the  description  of 
his  heirs-at-law,  to  be  divided  between  them  equally,  in 
such  manner  that  his  said  wife  and  each  of  his  said  heirs 
a t-law  shall  take  equal  shares.  The  question  raised  is 
whether  the  testator  intended  the  grandchildren  to  share 
in  the  residue  ^er  stirpes  or  per  capita. 

The  general  rule  of  construction  in  this  state  is  that 
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under  a  devise  or  bequest  to  "heirs  or  next-of-kin,'* 
followed  by  words  providing  for  an  equal  division,  such 
as  "in  equal  shares,"  or  "share  and  share  alike,"  or 
" to  be  divided  equally  between  them,"  the  "heirs"  or 
"next-of-kin"  will  take  per  capita  as  individuals,  and 
not  per  stirpes  by  classes.  (Collins  v.  Hoxie,  9  Paige^ 
81 ;  Lee  v,  Lee,  39  Barh.^  172 ;  Clarke  v.  Lynch,  46 
/(?•,  68,  81,  82 ;  My  res  v.  Myres,  23  How.  Pr.^  410 ; 
Brumer  v.  Storm,  1  Sandf.  Ch,,  357 ;  Murphy  v.  Har- 
vey, 4  Edw.  C7i.f  131 ;  Raymond  v.  Hillhouse,  19  Alb. 
L,  Jl,  622  ;  Ferrer  v.  Pyne,  18  Hun,  411,  affiimed  by  Ct. 
of  Appeals,  22  Alh.  L.  J".,  155.)  It  is  clear,  however, 
that  the  terms  of  such  a  devise  as  the  above-mentioned 
would  be  equally  well  satisfied  by  dividing  the  property 
80  devised  in  equal  shares,  by  classes,  among  the  devi- 
sees, so  that  each  class  of  heirs  should  share  equally  in 
it.  (Raymond  v.  Hillhouse,  19  Alb,  L.  J.,  622  ;  Risk's 
Appeal,  62  Penn.  St.y  269.)  Therefoi*e  it  has  been  said 
that  where  the  other  provisions  of  the  will  afford  a  very 
faint  glimpse  that  such  was  the  intention  of  the  testator, 
this  last  construction  must  prevail.  (2  Jariaan  on 
WiUSj  p.  Ill ;  Roper  on  Legacies^  169 ;  Clarke  v.  Lynch, 
46  Barb.,  69,  82 ;  Ferrer  v.  Pyne,  18  Hun,  411 ;  S.  C,  in 
Ct.  of  Appeals,  22  Alb.  L.  J".,  155.) 

So  it  has  been  held  that  if  the  testator,  in  one  part  of 
Ids  will,  uses  words  describing  the  objects  of  his  bounty 
as  a  class,  and  in  another  part  refers  to  them  again  by 
the  same  words  and  description,  the  presumption  is  that 
in  both  cases  he  used  the  words  in  the  same  sense,  and 
intended  them,  in  each  instance,  to  describe  the  i)ersons 
as  a  class.    (Ferrer  v.  Pyne,  supra  /  Lockhart  v.  Lock- 
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hard,  3  JoneB  Eq.  N.  (7.,  306.;  Baloom  v.  HayneSi  14 
Allen,  204.) 

Bat  these  are  only  rales  of  constraction  to  ascertain 
the  intention  of  the  testator,  for,  after  all,  that  is  the 
only  question  here.  What  did  the  testator  intend  t  He 
Jiad  a  i)erfect  right  to  divide  his  property  among  the 
persons  to  whom  he  chose  to  give  it,  in  snch  proportions 
as  he  saw  fit,  and  if  his  intentions  are  clearly  and  unmis- 
takably expressed  in  regard  to  the  disposition  of  the 
residne  of  his  estate,  there  is  no  necessity  to  refer  to  the 
other  provisions  of  his  will  in  order  to  ascertain  what  he 
meant. 

I  confess  that  I  do  not  see  what  language  the  testator 
could  have  used  to  indicate,  more  clearly  than  he  has, 
the  wish  that  the  residue  of  his  property  should  be 
divided  js>er  capita  among  his  heirs.  He  not  only  devises 
and  bequeaths  the  said  residue  to  his  wife,  Melinda,  and 
the  persons  answering  the  description  of  his  heirs-at-law, 
to  be  divided  between  them  equally,  but  he  adds,  so  that 
there  can  be  no  mistake  as  to  his  meaning,  '4n  such 
manner  that  my  said  wife  and  each  of  said  heirs-at-laW 
shall  take  eqnal  shares.' '  In  Minters'  Appeal  (40  Penn.^ 
Ill),  the  testator  had  devised  his  property,  share  and 
share  alike,  among  the  children  of  his  brother,  Adam, 
and  the  children  of  his  brother  Martin,  and  to  his 
sister.  The  court  thought  that  seemed  to  make  three 
classes,  but  it  said  :  ^'If  he  meant  his  nephews  should 
be  each  equal  to  his  sisters,  the  word  each  would  have 
made  his  meaning  clear."  In  Patterson  r>.  McMasters 
(8  Jones  Eq.^  209),  the  court  say  that  where  the  wordd, 
^^ each  an  equal  share,"  are  used,  there  cannot  beany 
doubt  but  that  it  was  the  intention  of  the  testator  that 
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the  persons  in  whose  favor  the  bequest  was  made  should 
take  per  capita.  Bnt  there  is  nothing  in  the  former 
provisions  of  the  will  to  indicate  that  the  testator  in- 
tended only  to  leave  to  his  grandchildren,  as  a  class,  a 
share  equal  to  that  which  he  gave  to  each  of  his  own  chil- 
dren. It  is  true  that  the  legacy  to  his  son  was  nearly  equal 
to  all  the  legacies  given  to  the  grandchildren.  The  same 
may  be  said  with  regard  to  the  legacy  to  his  wife  ;  but 
the  sum  given  to  each  of  the  daughters  was  but  little 
more  than  the  sum  given  to  each  of  the  granddauglitei-s, 
and  was  less  than  the  legacy  given  to  the  grandson.  All 
that  can  be  gathered  from  these  provisions  of.  the  will  is 
that  he  intended  to  leave  more  to  his  male  than  to  his 
female  heirs,  a  result  which  would  in  no  way  be  attained 
by  dividing  the  property  among  them^^  stirpes. 

Ordered  accordingly. 


WKTCflEBTEB  CoUNTY.— HON.    OWEN  T.    COFFIN,   SUBBO* 

GATB. — March,  1879. 

Wright  v.  Wkight.. 

In  the  maUer  of  the  accounting  o/^Geokoe  S.  WuighTi 
administrator^  <fea,  ^  John  T.  Wright,  deceased. 

The  administrator,  upon  his  accountin;^,  claimed  to  be  joint  owner  of  a 
Bteamcr  with  the  intestate,  his  fatlier.  and  that  the  latter  was  Indebted 
to  him  in  a  large  8um  for  h^ilf  lier  net  earnin;;;^.  The  evidence  showed 
that  tlie  <lecc:iHed  proposed  to  buy  the  ship  on  joint  account,  and 
afterward:),  by  written  and  oml  dechirations  mmle  fmm  time  to  time, 
admitted  that  his  son,  the  ailministnitor.  wiis  a  part  owner  of  the  ves- 
sel. For  nearly  two  years  prior  to  his  death  a  silence  on  the  Bubject 
prevailed.    The  sou  at  no  time,  cither  boforo  or  after  his  father's  death. 
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claimed  any  part  of  the  earnings  as  his  own,  until  he  filed  his  verified 
accounts  as  administrator.  He  frequently  admitted,  both  orally  and 
in  writing,  that  the  whole  of  these  earnings  belonged  to  the  estate,  and 
strengthened  this  admission  by  making  payments,  as  administrator,  to 
the  next-of-kin,  in  accord  therewith.  Meld,  that  the  claim  of  the  ad- 
ministrutpr  must  be  rejected. 

While  oral  admissions  constitute  a  dangerous  species  of  evidence,  still, 
when  clearly  and  unmistakably  established,  they  become  most  satis- 
factory. 

While  ownership  of  property  In  a  person  is  presumed  to  continue  until  a 
change  of  title  shall  be  proven,  such  a  change  may  be  established  as 
well  by  an  admission  by  the  owner,  as  by  a  contract. 

An  admission  or  declaration,  having  reference  to  a  precedent  condition  of 
things,  is  also  an  admission  of  all  intervening  facts  essential  to  the 
truth  of  such  admission. 

In  December,  1872,  the  administmtor  took  initiatory 
steps  for  the  rendering  and  settlement  of  his  accounts. 
The  account  was  tiled  in  January,  1873,  and  subsequently 
objections  thereto  were  filed.  Among  other  things,  the 
administrator  claimed  that  he  was  joint  owner  with  the 
intestate  of  the  steamer  Daniel  Webster^  and  that  the 
deceased  owed  him  about  $200,000  for  the  half  of  her 
net  earnings.  The  sum  so  claimed  amounted  to  or  ex- 
ceeded the  whole  assets  left  by  the  deceased.  In  July, 
1873,  the  administrator  commenced  the  introduction  of 
testimony  to  establish  his  claim,  which  became  the  chief 
subject  of  contention.  In  1877,  the  case  was  finally 
determined,  and  the  claim  disallowed.  Some  other  ques- 
tions, of  comparatively  small  importance,  were  also  dis- 
posed of.  An  appeal  was  taken  by  the  administrator 
from  the  Surrogate's  decree  to  the  Creneral  Term  of  the 
Supreme  Court,  by  which  the  decree,  so  far  as  the  Web- 
ster claim  was  concerned,  was  affirmed.  The  adminis- 
trator then  appealed  to  the  Court  of  Appeals,  where  so 
much  of  the  judgment  of  the  Supreme  Court  and  the 
decree  of  the  Surrogate,  as  charged  the  administrator 
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with  a  sum  of  several  thousands  of  dollars  for  premiums 
on  United  States  bonds,  was  reversed,  and  a  re-hearing 
was  ordered  before  the  Surrogate.  The  decision  in 
regard  to  the  Webster  claim  was  neither  a£Brmed  nor 
reversed.  On  the  re-hearing,  both  parties  presented 
additional  evidence,  chiefly  relating  to  the  administra* 
tor's  claim. 

James  Thomson,  for  adminUinUor, 
Ausx.  Telatk,  for  eonieifanti. 

The  Sureogate. — ^When  this  question  was  first  de- 
cided (16  Abb.  Pr,y  N.  S.^  429),  it  was  done  without  the 
knowledge  of  any  payments  having  been  made  by  the 
administrator  to  the  next-of-kin  on  account  of  their  dis- 
tributive shares.  On  the  case  being  reopened  in  order 
to  permit  the  administrator  to  prove  such  payments  as 
he  did,  to  the  extent  of  upwards  of  $114,000,  the  allega- 
tion and  proof  of  which  had  been  theretofore  suppressed, 
a  new  element,  strengthening  very  materially  the  justice 
of  the  conclusion  already  reached,  was  added  to  the 
case. 

The  evidence  offered  on  the  part  of  the  administrator, 
on  the  rehearing,  is  almost  entirely  of  the  same  charac- 
ter as  that  given  on  the  previous  hearing,  consisting 
chiefly  of  casual  declarations  of  the  deceased  as  to  his 
son  being  interested  in  the  vessel.  Some  evidence  was 
also  offered  with  the  view  to  weaken  the  effect  of  the  ad- 
ministrator's exhibit  "  K."  I  must  confess  my  inability 
to  discover,  under  the  circumstances,  how  its  force  as  an 
admission  is  at  all  shaken. 

Much  stress  has  been  laid,  here  and  elsewhere,  upon 
the  division  of  earnings  made  by  decedent  on  his  book 
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in  18G3.  Of  course,  that  is  relied  upon  as  an  admission 
made  by  him,  but  it  was  never  communicated  to  George 
S.  Wright,  If,  however,  it  can  be  regarded  as  a  declara- 
tion of  the  father,  then,  it  seems  to  me,  that  the  same 
book,  showing  as  it  does  that  after  that  i)eriod  he  re- 
garded the  ship  as  wholly  his,  recalls  and  neutralizes 
the  eflfect  of  the  admission.  Certainly  no  such  division 
was  ever  thereafter  made.  The  evidence,  so  far,  there- 
fore, as  the  book  is  concerned,  would  indicate  an  inten- 
tion, at  first,  to  share  the  vessel  and  its  earnings  with 
George,  which  was  subsequently  changed.  This  view  is 
confirmed  by  the  facts  that  there  is  no  evidence  of  a  claim 
made  by  George  to  any  shareof  the  earnings  during  his 
father's  life-time ;  that  he  paid  his  father  large  sums  of 
money  during  the  period,  which  he  admitted  he  owed  to 
him  ;  and  that  they  had  frequent  settlements  of  the  ac- 
counts between  them,  from  the  time  of  the  purchase  of 
the  Webster  to  decedent's  death,  in  which  no  account 
relating  to  the  earnings  was  ever  considered,  although 
the  son  was  allowed  and  paid,  by  the  deceased,  moneys 
which  he  had  disbursed  on  account  of  the  ship. 

In  so  far  as  this  claim  is  concerned,  the  facts  affecting  it 
may  be  thus  briefly  summarized.  The  deceased,  at  first, 
proposed  to  buy  the  ship  on  joint  account,  and  after- 
wards, by  written  and  oral  declarations,  made  from  time 
to  time,  admitted  that- his  son  was  a  part  owner  of  the 
vessel.  For  nearly  two  years  before  his  death  a  silence 
on  tlie  subject  prevailed.  There  is  no  evidence  that  the 
son,  at  any  time,  either  before  or  after  the  death  of  his 
father,  laid  claim  to  any  part  of  the  earnings  as  his  own^ 
nntil  he  filed  his  verified  account,  if,  under  the  circum- 
stances, even  that  can  justly  be  considered  such.    In 


WESTCHESTER  COUNTY,  MARCH,  1879.        849 

WRIGHT  V,  WBIOBT. 

1869,  and  in  each  succeeding  year  thereafter,  to  and  in- 
clnding  1873,  he,  orally  and  in  writing,  admitted  that  the 
whole  of  these  earnings  belonged  to  the  estate.  He 
strengthened  his  admission  by  making  payments  as  ad- 
ministrator, to  next-of-kin  as  such,  in  accord  therewith. 

The  proof  of  oral  admissions  is  generally  regarded  as 
a  dangerous  species  of  evidence,  to  be  received  with  grexit 
caution,  because  of  the  fallibility  of  the  faculty  of  mem- 
ory of  those  who  may.  testify  to  them  ;  but  when  they 
are  clearly  and  unmistakably  established,  they  become 
most  satisfactory.  {Coio.  &  HilVs  Notes^  210,  211 ; 
1  OreenL  Ud.^  §  200.)  Here  we  have  the  claimant's  writ- 
ten admissions,  about  which  there  can  be  no  doubt  as  to 
the  language  used. 

It  was  hardly  necessary  to  cite  authorities  to  show  that 
when  ownership  of  proj^erty  in  a  i)erson  has  been  once 
established,  it  is  presumed  to  continue  until  a  change 
shall  be  proven.  That  is  an  elementary  principle.  But 
there  is  no  fixed  rule  of  evidence  as  to  how  a  change  of 
ownership  must  be  established.  It  may  be  done  as  well 
by  proving  a  bare  admission,  as  by  proof  of  a  contract  of 
sale  or  exchange,  or  a  gift.  Thus,  if  A.  and  B.  are 
shown  to  have  been  joint  owners  of  a  horse,  and  an  ad- 
mission of  B.,  subsequently  made,  that  A.  is  the  sole 
owner,  shall  be  established,  it  will  divest  B.  of  any  in- 
terest in  the  animal,  although  it  1?  not  made  to  appear 
precisely  how  the  change  of  ownership  was  effected. 
His  admission  presupposes  everything  necessary  to  a 
chatige  of  title,  to  wit :  that  they  were  joint  owners,  that 
he  has  sold  his  interest  to  A.,  or  given  it  to  him,  or  in  some 
other  legal  manner  divested  himself  of  it,  and  conferred 
it  on  A.    This  seems  to  me  to  be  a  fit  illustration  of  this 
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case.  Payment  of  money  is  an  admission  against  the 
payer  that  the  receiver  is  the  proper  person  to  receive  it. 
{Oreenl.  JSo.y  196.)  The  indorsement  of  a  promissory 
note  is  a  conclasive  admission  of  the  genuineness  of  the 
preceding  signatures  as  well  as  of  the  authority  of  the 
agenf,  in  cases  of  procuration,  and  of  the  capacity  of  the 
parties.  (76.,  §  207.)  The  admission  of  the  correctness 
of  an  account  for  goods  sold  is  an  admission  of  the  sale 
and  delivery.  (N.  T.  Ice  Co.  t>.  Parker,  21  Bozo.  Pr.^ 
302.)  So  that  an  admission  or  declaration,  having  refer- 
ence to  a  precedent  condition  of  things,  is  also  an  admis- 
sion of  all  intervening  facts  essential  to  its  truth.  Addi- 
tional force  should  attach  to  such  a  rule,  where  the  ad- 
mission or  declaration  is  made  by  a  living  person  affect- 
ing a  transaction  with  one  who  is  dead. 

When  the  administrator,  after  the  death  of  his  father, 
spoke  at  all  of  the  earnings  of  the  steamer,  he  did  not 
speak  of  them  or  any  part  of  them  as  really  belonging  to 
him  ;  but  he  gave,  as  the  sole  reason,  and  in  the  nature 
of  an  apology  for  interposing  such  claim,  a  scheme  to 
shield  the  estate  against  the  claims  of  Mrs.  Campbell 
and  her  children,  who  asserted  themselves  to  be  the 
decedent's  widow  and  some  of  his  next-of-kin,  and  who 
were  then  endeavoring  to  establish  their  legal  rights  as 
such.  Clearly  the  announcement  of  that  scheme  in  no 
way  detracts  from  the  .force  of  his  admissions  that  all  the 
earnings  belonged  to  the  estate ;  indeed,  he  virtually 
repeated,  in  that  connection,  the  same  admission.  The 
burden  was  upon  the  administrator  to  show  that  he  miade 
no  such  admissions,  or  if  he  did,  that  they  were  errone- 
ous. This  he  has  utterly  failed  to  do.  True,  he  attempts 
to  contradict  several  witnesses  who  testified  to  his  oral 
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admissions  oa  the  subject,  bat  when  it  is  seen  that  they 
precisely  agreed  with  his  prior  uncontradicted  written 
admissions,  and  that  those  witnesses  were  entirely  dis- 
interested, while  his  interest  was  very  great,  his  testi- 
mony must  be  deemed  to  be  overborne  by  theirs.  I  have 
elsewhere  had  occasion  to  express  my  doubts  as  to  the 
credibility  of  the  claimant  as  a  witness,  in  which  I  find 
a  justification  in  the  case  of  S  til  well  v.  Carpenter.  (3 
Abb.  JSTew  Cas.,  238,  257.) 

In  view  of  the  facts  thai,  down  to  the  time  of  the  death 
of  the  intestate  the  claimant  had  never  asserted  this 
claim,  and  that  from  that  period  to  December,  1873, 
while  this  litigation  was  progressing,  so.  far  from  any 
announcement  of  it  being  made  to  any  one,  there  was  a 
continuous  and  unbroken  series  of  admissions  that  all  of 
the  assets  belonged  to  the  next-of-kin,  the  conclusion 
that  it  must  be  rejected  seems  irresistible. 

I  see  no  reasons  given  in  my  former  opinion  for  the 
rejection  of  the  claim  which  are  not,  on  a  careful  re-con- 
sideration, fully  confirmed  and  strengthened  by  subse- 
quent facts. 

In  regard  to  the  ground  of  reversal  by  the  Court  of 
Appeals  (71  If.  F.,  612),  relating  to  the  charge  for 
inci-eased  value  of  United  States  bonds,  the  question  was 
not  discussed  or  considered  by  this  court,  any  further 
than  to  direct  a  calculation  to  .be  made  of  the  same,  in 
accordance  with  a  stipulation  between  the  parties  on  the 
subject.  Simple  interest  only  should  be  allowed  against 
the  administrator,  in  accordance  with  the  rule  established 
In  the  case  of  Garniss  v.  Gardiner  (1  Miw.  CA.j  128). 

Let  a  decree  be  prepared  accordingly,  having  regard 
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to  releases  executed,  and  all  matters  in  any  way  deter* 
mined,  and  presented  for  settlement  on  notice. 

Costs  of  the  rehearing  are  granted  to  the  contestants 
against  the  administrator  personally.  The  costs  of  the 
original  hearing  to  remain  as  fixed  by  the  decree  then 
entered. 


Wb8T€hbstbb  CouKrY.--nON.  OWEN  T.   COFFIN,  Sitbbo- 

cuts. — October,  1879. 

Mead  v.  Sherwood. 

In  the  matter  of  the  application  to  sell  the  real  estate  of 
John  P.  Jenkins,  deceased^  for  the  payment  of  his 
debts. 

A  creditors  petition  for  the  sale  of  decedent's  real  estate,  to  pay  debts, 
\vkich  fails  to  state  the  value  of  the  land,  or  the  names  of  the  occupants 
thereof,  or  the  ages  of  the  heirs  of  the  dcceat^d,  is  fatally  defective, 
and  will,  on  motion,  be  dismissed. 

These  alle^tiuns  are  necessary  for  the  proper  service  of  the  order  under 
section  Gl,  3  i2.  ^.,100  (5  cd.),  according  to  the  provisions  of  section 
9.  and  the  act  of  1803  (§  0,  ch.  362). 

Such  a  creditors  petition,  under  section  59,  8  ^.  A,  196  (5  ed.)>  mvst com- 
ply with  the  requir<iments  of  a  petition  by  an  executor  under  section 
8,  except  as  to  the  statement  of  the  amount  of  the  personal  property  of 
the  deceased,  the  application  thereof,  and  the  debts  outstanding. 

Application  for  the  sale  of  real  estate  for  the  pay- 
ment of  debts. 

George  W.  Mead,  a  creditor  of  the  deceased,  filed  a 
petition  in  this  matter,  praying  that  the  administrators 
of  the  intestate,  Mary  E.  Jenkins  and  Stephen  M.  Sher- 
wood, be  directed  to  show  canse  why  they  shonld  not  be 
required  to  sell  the  real  estate  of  which  he  died  seized. 
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for  the  payment  of  his  debts.  An  order  was  accordingly 
made  and  served  upon  them,  and  on  the  return  day 
thereof  they  appeared  and  objected  that  the  petition  was 
defective,  in  not  stating  all  the  facts  required  by  the 
statute  to  confer  jurisdiction  upon  the  court ;  to  wit, 
that  it  did  not  state  the  value  of  the  lands  described 
therein,  or  the  names  of  the  occupants  thereof,  or  the 
ages  of  the  heirs  of  the  deceased. 

Geobgb  W.  Mead,  in  peratm. 

8.  8.  Mabbhall,  for  adminiitraicrs. 

The  Surrogate. — Section  59,  page  196,  3  Ji.  S.  (5  ed.), 
provides  that  if,  after  the  rendering  of  an  account  by  an 
executor  or  administrator  to  a  Surrogate,  as  is  provided 
by  chapter  6,  &c.,  it  shall  appear  that  there  are  not  suf- 
ficient assets  to  pay  the  debts  of  the  deceased,  the  Surro- 
gate, upon  the  application  of  any  creditor  of  the  de- 
ceased, shall  grant  an  order  for  the  executor  or  adminis- 
trator to  show  cause  why  he  should  not  be  ordered  to 
mortgage,  lease  or  sell  the  real  estate  of  the  deceased  for 
the  payment  of  his  debts.  By  section  61,  the  Surrogate 
is  directed,  if  no  cause  to  the  contrary  be  shown,  to  order 
notice  of  the  application  to  be  served  and  published  in 
the  same  manner  as  directed  in  case  of  a  like  application 
made  by  an  executor  or  administrator.  Section  8  directs 
that  where  the  application  is  made  by  either  of  the 
latter,  the  Surrogate  shall  make  an  order  directing  all 
persons  interested  in  the  estate  to  show  cause,  &c.  ;  and 
section  9  provides  that  such  order  shall  be  published, 
and  a  copy  thereof  served  personally  on  every  person  in 
the  occupation  of  the  premises,  and  on  the  widow  and 
heirs  and  devisees  of   the  deceased,  residing  in  the 
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county,  &0. ;  and  section  6  of  chapter  362,  Laws  of  1863 
(p.  606),  directs  that  the  said  copy  order  shall  be  served 
on  minors  in  the  same  manner  that  a  citation  to  prove  a 
ViiXL  is  directed  to  be  served  on  them,  to  wit :  personally 
on  all,  and  on  the  parent,  guardian,  &c.,  of  such  as  are 
under  fourteen  years  of  age. 

Section  3  prescribes  what  the  petition  for  an  order  to 
sell  real  estate  to  pay  debts,  when  made  by  an  executor 
or  admimstrator,  shall  state,  namely :  1st,  the  amount 
of  the  personal  property  of  the  deceased  ;  2d,  the  appli- 
cation thereof;  3d,  the  debta  outstanding ;  4th,  the  de- 
scription and  value  of  the  real  estate,  and  the  names  of 
the  occupants  thereof;  and  5th,  the  names  and  ages  of 
the  devisees,  it  any,  and  of  the  heirs  of  the  deceased. 

As  the  first  three  of  the  above  requirements  are  obvi- 
ated, in  the  case  of  the  application  being  made  by  a 
creditor,  by  the  accounting  which  shall  precede  his  right 
to  apply,  and  which  necessarily  answers  those  require- 
ments, it  is  still  incumbent  on  the  petitioning  creditor  to 
set  forth  in  his  petition,  although  not  required  by  the 
words  of  section  69,  a  description  of  the  premises  and 
their  value,  'and  the  names  of  the  occupants,  and  also  the 
names  and  ages  of  the  heirs,  to  the  end  that  the  second 
order,  jirovided  for  by  section  61,  maybe  properly  served 
according  to  the  provisions  of  section  9  and  the  act  of 
1863. 

The  petition  should  contain  all  the  facts  necessary  to 
enable  the  court  to  see,  in  case  there  is  no  appearance  on 
the  part  of  the  executor  or  administrator,  on  the  return 
of  the  first  order,  that  all  the  directions  of  the  statute 
have  been  complied  with,  so  that  the  purchaser  may 
ultimately  obtain  a  good  title. 
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As  it  failSy  in  this  case,  to  show  who  are  the  occapanta, 
and  the  value  of  the  premises  described,  and  also  the 
ages  of  the  heirs-at-Iaw,  I  regard  it  as  fatally  defective, 
and  it  must,  therefore,  be  dismissed,  without  prejudice, 
however,  to  the  right  of  the  creditor  to  renew  his  appli- 
cation on  a  prox)er  petition. 


Wbstchesteb  County.— HON.  OWEN  T.   COFFIN,  Subro- 
gate.— ^November,   1879. 

Davis  v.  Davis. 

In  the  matter  of  the  sale  of  the  real  estate  of  MABaASxrr 

Smith,  deceased^  to  pay  debts. 

Where,  after  the  sale  of  decedent's  real  estate  and  conveyance  thereof  16 
the  purchaser,  the  sheriff,  on  the  day  of  distribution  of  the  proceeds 
of  the  sale,  exhibited  to  the  Surrogate  an  execution  against  one 
who  was  entitled  to  a  share  of  such  proceeds,  and  aslied  that  such  share 
be  applied  on  the  execution,  the  judgment  not  having  been  docketed  in 
the  county  of  the  Surrogate  until  the  day  of  distribution,  and,  upon 
the  refusal  of  the  Surrogate,  an  order  was  obtained  from  the  county 
Judge  for  the  examination  of  the  Surrogate,  and  forbidding  him  to 
make  any  disposition  of  the  fund, — Hsld,  that  while  the  county  Judge 
could  order  such  examination,  he  had  no  power  to  restrain  the  dis- 
posal of  the  fund  ;  that  the  judgment  not  being  a  lien  at  the  time  of 
the  sale  of  the  premises,  pa}niicnt  of  the  share  must  be  made  to  the 
heir  or  to  such  person  as  may  be  appointed  in  supplementary  proceed- 
ings to  receive  it 

George  Benedict  Davis,  one  of  the  heirs-at-law 
of  the  deceased,  was  entitled  to  a  share  of  the  snr- 
plus  proceeds  of  the  sale  of  decedents  real  estate,  re- 
maining after  the  payment  of  the  expenses  of  the  pro- 
ceeding and  the  debts.       His  share  of  snch  snrplns 
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amounted  to  $129.32.  The  sale  of  the  premises  took  place 
on  April  28,  1879,  and  the  order  confirming  the  sale  was 
entered  on  May  12,  1873,  and  the  premises  were  there- 
after conveyed  to  the  purchaser  and  the  proceeds  paid  to 
the  Surrogate,  September  29,  1879.  On  the  day  of  dis- 
tribution, to  wit,  November  19,  1879,  the  sheriff  of  West- 
chester county  exhibited  to  the  Surrogate  an  execution 
issued  out  of  the  Supreme  Court  in  favor  of  Elizabeth 
Davis,  plaintiff,  against  said  George  B.  Davis,  defendant, 
for  $218.79,  and  asked  that  the  share  of  the  latter  in 
said  surplus  money  should  be  paid  to  him  to  apply  on 
said  execution.  This  the  Surrogate  declined  to  do. 
Whereupon  an  order  was  obtained  from  the  county 
judge  for  the  examination  of  the  Surrogate  before  him, 
touching  said  fund,  and  forbidding  the  Surrogate  to 
make  any  disposition  thereof,  &c.,  until  his  further 
order.  It  appears  that  the  judgment  was  obtained  in 
New  York  county,  in  July,  1871,  and  was  not  docketed 
in  Westchester  County,  until  said  November  19,  1879. 

WUiSON  BiiowNp  Jr.,  for  judgmefU  creditor. 

The  Surrogate. — While  the  county  judge  has  power 
to  direct  my  examination  as  to  the  property  of  the 
heir  in  my  hands,  he  clearly  has  no  power  to  interfere 
with  my  disposal  of  the  fund  as  by  the  statute  I  am 
directed.  If,  at  the  time  of  the  sale  of  the  premises,  the 
judgment  had  been  a  lien  thereon,  it  would  have  been 
my  duty  to  pay  the  money  in  question  to  the  judg- 
ment creditor.  (Clocke  v.  Igglesden,  3  Redf.y  339.)  But 
it  never  has  been  a  lien,  and  she  has  never  had  any  inter- 
est in  the  premises  sold.    (2  R.  8.^  107,  §43.) 

Whatever,  therefore,  may  be  the  result  of  my  exami- 
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nation,  I  mast,  nevertheless  pay  the  money  to  the  heir,  if 
he  present  himself,  or  to  such  person  as  may  be  appoint- 
ed, on  supplemental  proceedings,  to  receive  it. 


Wkstcubstee  County.— HON.  OWEN   T.  COFFIN,  Subeo- 

GA.TB. — November,  1879. 

Qbeen  V.  Gqeen. 
In  the  matter  of  the  estate  of  Anna  Geeen,  deceased.  ' 

A.,  B.  and  C.  were  appointed  executors  of  a  will,  and  A.  and  B.  were  also 
appointed,  therein,  trustees  of  a  fund,  to  pay  the  interest  thereof  to  D. 
for  life,  with  power  to  make  advances  to  him  out  of  the  princip»l.  A. 
alone  qualified  as  executor.  D.  objected  to  A.*s  acting  as  trustee,  and 
the  fund  was,  at  D.'s  request,  held  and  managed  by  B.,  who  paid  D« 
the  interest  and  part  of  the  principal.  Upon  B.'s  death,  A.  advanced, 
out  of  his  own  funds,  money  for  the  support  of  D.  Upon  a  motion  to 
compel  A.  to  pay  the  interest  of  the  fund  to  D.,  and  to  account, 
Hdd,  that  A.,  by  accepting  the  office  of  executor,  had  not,  under  the 
circumsUinces  of  this  case,  assumed  the  duties  of  trustee;  and  having 
never  received  or  intermeddled  with  the  trust  fund,  he  was  not  liable 
therefor  to  the  beneficiary;  that  the  payment  by  A.,  out  of  his  own 
pocket,  of  money  to  D.  for  his  support  was  immaterial. 

The  presumption  of  an  acceptance  of  a  trust,  arising  from  the  acceptance 
of  the  office  of  executor,  may  be  overcome  by  proof  that  the  trust  was 
declined. 

One  may  disclaim  a  trust  as  effectually  by  words  or  acts  without  deed,  as 
by  deed. 

A  trustee  in  a  testamentary  power  may  execute  it,  though  he  has  not  qual- 
ified as  executor. 

Motion  to  compel  trustee  to  pay  interest  of  trust  fund 
to  beneficiary. 

Anna  Green  died,  leaving  a  last  will  and  testament, 
which  was  admitted  to  probate  in  1871,  and  in  which 
Harvey  Green,  William  Turk,  and  Helen  A.  Hyatt  were 
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named  executors  and  executrix.  After  directing  the 
payment  of  her  funeral  charges  and  debts,  she  gave  and 
bequeathed  to  said  Harvey  Green  and  William  Turk, 
who  were  thereby  appointed  trustees  for  that  purpose, 
the  sum  of  $2,000,  in  trust,  to  invest  and  to  pay  the 
interest  thereon  to  her  son,  Hackaliah  B.  Green,  for  life, 
with  remainder  to  his  children ;  with  authority,  how- 
ever, to  the  trustees,  to  expend  so  much  of  the  principal 
as  they  might  think  proi)er  and  necessary  for  the  comfort 
of  the  cestui  qtbe  trust,  Harvey  Green  alone  qualified 
and  received  letters  testamentary,  and  is  now  cited  to 
account  and  show  cause  why  he  should  not  pay  the 
interest  on  the  fund  to  the  beneficiary  for  life.  He  filed 
a  statement  to  the  effect  that  he  never  had  the  fund  or 
any  part  of  it ;  that  said  Hackaliah  B.  Green  objected 
to  his  acting  as  trustee  or  having  the  fund,  and  desired 
that  it  should  be  held  and  managed  by  Turk,  the  other 
trustee,  who  did  accordingly  receive  and  invest  the  same. 
The  €fvidence  substantially  sustained  the  answer,  and 
also  showed  that  said  Turk  paid  the  interest,  from  time 
to  time,  to  Hackaliah,  and  also  so  much  of  the  princi- 
pal as  to  reduce  the  fund  to  about  $1,400 ;  that  said  fund 
was  received  by  Turk  in  the  presence  of  Harvey  Green, 
and  in  the  absence  of  Hackaliah;  that  Turk  died  iu 
February,  1878,  having  paid  the  interest  to  within  two 
weeks  of  his  death  ;  that  since  his  death  Harvey  Green 
has  advanced,  out  of  his  own  funds,  money  for  the  sup* 
port  of  Hackaliah  ;  that  on  a  personal  application  being 
made  by  the  latter  to  the  former,  in  the  spring  of  1878, 
Harvey  told  him  he  had  nothing  to  do  with  it.  Harvey 
and  Hackaliah  are  brothers,  and  Turk  was  a  brother-in- 
law. 


WESTCHESTER  COUNTY,  NOVEMBER,  1879-    859 


GSfiBN  «.  GBBSN. 


C.  Fbo6T,  for  executor  Oreen, 

The  Surrogate.— While  it  is  true  that  where  there  is 
a  special  trust  devolved  upon  the  executor,  the  accept- 
ance of  the  office  of  executor  will  be  regarded  as  au 
acceptance  of  the  accompanying  trust  (3  Jiedf,  on  Wills^ 
430,  and  cases  cited),  yet  the  presumption  thus  arising 
maybe  overcome  by  proof  that  he  declined  the  trust. 
One  may  disclaim  a  trust  as  effectually  by  words  or  acts 
without  deed,  as  by  deed.  {Id,^  528,  citing  Stacey  v. 
Elph,  1  Myl.  &  /r.,  199.)  Aside  from  the  fact  that  Harvey 
Green  qualified  as  executor,  there  is  no  evidence  that  he 
ever  entei-ed  upon  the  duties  of  trustee  under  the  will, 
while  the  proof  shows  that  he  declined  to,  and  never  did 
act  in  that  capacity.  His  brother,  the  cestui  que  trusty 
seems  to  have  objected  to  his  acting,  and  desired  that 
the  management  of  the  fund  should  be  intrusted  to  Turk, 
in  whom  he  coniided.  The  latter  accordingly  took  it, 
and  for  aught  that  appears  invested  it  properly,  and 
paid  over  the  interest,  together  with  about  one-fourth  of 
the  principal,  during  his  life,  to  the  petitioner.  The 
latter  can  base  no  claim  against  this  executor  on  the  fact 
that  he  furnished  him,  since  Turk's  death,  some  means 
of  support  out  of  his  private  funds. 

It  is  true  Turk  did  not  qualify  as  executor  of  the  will, 
but  that  would  not  prevent  him  from  executing  the 
trust.  A  trustee  in  a  testamentary  ix)wer  may  execute 
it,  though  he  has  not  qualified  as  executor.  (Jndson  ?». 
Gibbons,  5  Wmd.,  224: ;  Williams  v.  Conrad,  30  Barb.^ 
624.) 

The  fund,  then,  having  passed  into  the  hands  of  Turk, 
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according  to  the  expressed  wishes  of  the  cestui  que  trusty 
who  assumed  the  execution  of  the  trust,  and  this  execu- 
tor never  having  acted  as  trustee,  or  received,  or  in  any 
way  intermeddled  with  it,  the  i)etitioner  must  resort  to 
his  remedy  against  the  estate  of  Turk ;  for  he  has  none 
against  this  executor. 

Application  dismissed. 


-•-» 


WestchestbeCountt.— HON.  OWEN  T.  COFFIN.— Sumo- 

GATB. — March,   1880. 

VoiSSING  V.   VOESSIKO. 

In  the  matter  of  the  accounting  of  Clementina 
VoESSiNG,  general  guardian  of  Joseph  B.  Voessing, 
a  miTwry  deceased. 

It  is  tlic  prioiaiy  duty  of  a  parent,  whether  father  or  mother,  if  of  sufficient 
ability,  to  support  their  minor  child. 

Where  the  parent  of  a  minor  is  also  guardian,  the  circumstances  of  the 
parent,  as  well  as  the  amount  of  the  ward's  estate,  may  he  taken  into 
consideration  in  determining  the  liability  of  the  former  to  support 
the  latter. 

An  allowance  may  be  made  in  a  proper  case  for  past  maintenance  of  a 
ward.  Where  the  ward's  income  is  insufficient,  the  guardian  should 
apply  to  the  court  for  leave  to  use  so  much  of  the  principal  as  may  be 
necessary  to  support  the  ward  ;  sliU,  if  he  encroaches  upon  the  princi- 
pal without  such  leave,  the  court  may,  if  the  proceeding  seems  to  have 
been  for  the  welfare  of  the  ward,  sanction  it. 

After  the  father's  death  in  1870,  the  mother  of  a  minor  supported  htm  for 
a  period  of  three  yours,  until  her  appointment  as  the  guardian  of  the 
minor,  in  1878.  The  mother's  income, from  1870  to  1875,  consisted  of  the 
annual  interest  on  the  sum  of  $5,000,  and  such  sums  as  she  earned  by 
menial  services  for  others,  besides  the  sum  of  |1,000,  paid  to  her  by  or- 
der of  the  Surrogate's  Court  during  this  period.    The  payment  of  the 
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interest  on  $5,000  was  stopped  by  injunction  in  1875.  Thereafter  tbe 
motber  received,  as  her  share  of  her  husband's  estate,  the  sum  of  |2,9G0 
During  this  whole  period  she  was  involved  in  continuous  litigation. 
Tlie  ward's  estate  amounted  in  all  to  $3,542,  of  which  the  sum  of 
$2,650  represented  the  ward's  share  of  the  proceeds  of  a  partition 
suit  This  sum  was  paid  to  the  guardian  by  order  of  the  Supreme 
Court,  for  the  maintenance  and  education  of  the  ward.  The  guardian 
used  a  portion  of  the  principal  for  the  support  and  education  of  the 
ward  who  was  sickly  and  died.  Upon  an  accounting  by  the  guardian, 
Seld.  that  the  guardian  should  be  allowed  for  the  maintenance  of  the 
ward,  1x)th  during  the  period  of  guardianship  and  also  from  the  time 
of  the  father's  dealh,  and  that  the  encroachment  on  the  principal  being 
necessary  for  the  welfare  of  the  ward,  was  proper. 

In  such  a  case  vouchers  are  not  necessary.  It  is  in  the  nature  of  a  claim 
against  the  estate  of  the  ward,  to  be  substantiated  by  ordinary  proof. 

Nor  is  it  necessary,  in  such  a  case,  to  keep  accounts.  Where  a  ward's  share 
of  the  proceeds  of  a  partition  sale  is  dirpcted  by  the  Supreme  Court  to 
be  paid  to  the  guardian  for  the  maintenance  and  education  of  the 
ward,  and  it  is  so  paid,  the  Surrogate  has  power  to  call  the  guardian 
to  account  for  such  share. 

The  guardian  will  be  allowed  payments,  made  to  counsel,  in  litigations  re- 
lating to  the  ward's  estate.  The  fact  that  the  vouchers  for  such  pay- 
ments arc  recently  executed  is  immaterial. 

Allowance  to  guardian  in  this  case,  for  support  and  education  at  the  rate 
of  $4  per  week;  for  medical  attendance  and  medicines,  $66 ;  counsel 
fees,  $575. 

Application  for  the  settlement  of  guardian's  accounts. 

Ignatius  Voessing  died  in  November,  1870,  leaving  his 
widow,  Clementina,  and  the  minor,  born  in  October,  1869, 
surviving,  and  also  leaving  an  alleged  last  will  and  testa- 
ment, in  which  said  widow,  Anthony  J.  Brandlacht,  and 
John  E.  Benning,  were  named  as  executors.  On  the  will 
being  admitted  to  probate,  Brandlacht  qualified,  and  the 
widow  w^as  refused  letters,  on  opposition  made,  for  the 
reason  that  she  could  not  read  and  write  the  English  lan- 
guage. The  other  executor,  Benning,  was  removed  for 
cause.  The  executor  Brandlacht  never  filed  an  inven- 
tory.   Subsequently  the  probate  was  revoked,  and  Henry 
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F.  Yoessing  was  daly  appointed  the  administrator  of  the 
deceased.  In  his  petition,  he  I'epresented  that  the  value 
of  the  personal  estate  did  not  exceed  $10,000;  and  the 
inventory  filed  by  him  placed  its  valae  at  between  $9,000 
and  $10,000. 

In  December,  1873,  the  widow  was  duly  appointed  the 
general  guardian  of  the  minor,  who  had  been  maintained 
by  her  since  the  death  of  its  father.  An  effort  made  to 
remove  lier  was  unsuccessful.  In  1874  she  made  an  ap- 
plication to  tlie  court  for  an  order  directing  the  j)ayiuent 
to  her  of  some  portion  of  said  minor's  share,  as  necessary 
for  its  support,  alleging  that  she  had  no  means  to  support 
it,  and  that  she  had  incurred  liabilities  on  that  account. 
This  was  resisted  by  the  step-sons,  but  an  order  was 
thereupon  made,  directing  the  payment  of  $150  to  her  for 
the  support  and  maintenance  of  the  child.  In  1875,  a 
similar  order  was  made,  directing  the  payment  of  $500, 
she  giving  the  usual  bonds.  The  guardian  subsequently 
received  $235  as  the  balance  of  the  distributive  share  of 
said  minor  in  said  estate.  A  partition  suit  was  instituted 
in  regard  to  the  decedent's  real  estate,  the  same  was  sold, 
and  the  minors  share,  amounting  to  about  $2,650,  was 
I)aid  to  the  county  treasurer  of  Westchester  county. 
In  1876  the  Supreme  Court,  by  order,  reciting  that  the 
moneys  were  necessary  for  the  support,  maintenance 
and  education  of  the  minor,  directed  the  treasurer  to 
pay  them  to  the  guardian,  which  was  accordingly  done. 
Mrs.  Voessing  had  no  property  of  her  own.  Her  hus- 
band, in  his  life-time,  invested  $5,000  for  her  benefit,  and 
Bhe  received  the  interest  thereon,  down  to  1875,  siu'^e 
when  she  had  received  none.  She  also,  in  1874,  before  the 
revocation  of  probate,  by  petition  representing  her  con- 


WESTCHESTER  COITNTY,  MARCH,  1880.        363 


TOfiSSmO  9.  YOfiSSING. 


dition,  to  be  one  of  destitution  and  want,  rendering  it 
necessary  for  her  to  perform  menial  services,  for  the  sup- 
port of  herself  and  child,  received  by  order  of  this 
court  $500  on  account  of  her  legacy ;  and  in  1875,  $500 
more  on  account  of  her  distributive  share  as  widow,  by 
like  oi-der,  on  giving  the  necessary  bonds.  On  the  ac- 
counting of  the  administrator  in  1877,  she  received,  as 
the  balance  of  her  distributive  share,  $300,  and  she 
received,  as  a  sum  in  gross,  in  lieu  of  dower,  from  the 
proceeds  of  the  partition  sale,  after  deducting  charges  of 
counsel,  $1,060.  It  is  claimed  on  behalf  of  contestants, 
but  denied  by  Mrs.  Voessing,  that  she  drew  out  of  the 
German  Savings  Bank  of  Morrisania,  between  1889  and 
1874,  the  sum  of  $5,032,04.  The  ward  died  in  June,  1879, 
and  letters  of  administration  on  his  estate  were  subse- 
quently granted  to  Mrs.  Voessing,  by  the  Surrogate  of 
New  York.  She  now  prays  for  the  settlement  of  her 
accounts  as  guardian,  and  objections  are  filed  by  the  step- 
sons to  the  account,  in  regard  to  which  the  proofs  have 
been  taken.     Other  facts  appear  in  the  opinion. 

Jomf  McCbonb,  fbr  guardian. 
R  £.  Valektike,  for  conUstarUs, 

The  Surrogate. — ^The  estate  of  Tgnatius  Voessing 
seems  to  have  occupied  much  of  the  attention  of  various 
courts  for  the  past  ten  years.  A  feeling  of  hostility 
appears  to  have  existed  during  all  this  period,  and  which 
is  not  yet  extinct,  between  the  widow  and  her  step-sons, 
Henry  P.  and  Enoch  J.  Voessing,  to  which  the  litigation 
is  largely  due.  While  the  courts  may  reprehend  the 
manifestation  of  such  feeling  among  those  whose  family 
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relations  render  it  discreditable  to  all  concerned,  yet 
they  cannot  escape  pronoancing  judgment  upon  such 
questions  as  may  be  presented  for  consideration,  in 
whatever  spirit  they  may  have  their  origin. 

It  is  proper,  in  considering  the  facts  of  this  case,  and 
the  rules  of  law  applicable  thereto,  to  lay  down  a  few 
well-established  principles.  It  is,  then,  no  part  of  the 
daty  of  a  guardian,  simply  as  such,  to  contribute  to  the 
support  of  the  ward  out  of  his  own  funds  (People  v. 
Kearney,  19  IIow.  Pr.j  493,  499) ;  but  it  is  the  primary 
duty  of  a  parent,  whether  father  or  mother,  if  of  suffi- 
cient ability.  Without  regard  to  this  duty,  imposed  by 
the  law  of  nature,  our  statutes  expressly  recognize  the 
obligation  of  the  parent  to  prevent  the  child  from  becom- 
ing a  public  charge.  If,  however,  the  parent  be  also  the 
guardian  of  a  minor,  having  an  estate  of  its  own,  then 
the  circumstances  of  the  parent,  as  well  as  the  amount 
of  the  estate  of  the  ward,  may  be  taken  into  considera- 
tion in  fixing  the  degree  of,  and  determining  whether 
there  is  any,  liability  of  the  former.  (Matter  of  Burke, 
4  8a7id/.  Oh.,  617 ;  Matter  of  Kane,  2  Barb.  Ch.,  375 ; 
Wilkes  ti.  Rogers,  6  Johns.^  666.)  The  same  cases  also 
establish  the  principle  that  an  allowance  may  be  made 
for  past  maintenance  and  support  of  a  ward  in  a  proper 
case.  (See  also  Matter  of  Bostwick,  4  Johns.  CJi.y  100.) 
No  inflexible  rule  can  be  established,  but  each  case  must 
be  determined  on  the  facts  peculiar  to  it.  The  proper 
course  to  pursue,  where  the  income  is  insufficient,  is  for 
the  guardian  to  make  application  to  the  court  for  leave 
to  use  so  much  of  the  principal  as  may  be  necessary 
{Dayt.  Surr.y  689) ;  but  in  case  he  proceed  without  such 
lear^re,  the  court  may,  if  the  proceeding  seems  to  have 
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been  wise,  and  for  the  welfai'e  of  the  ward,  sanction  it. 
(Carmichael  v.  Wilson,  3  Jfoll,  84,  88 ;  Walker  v.  Weth- 
erell,  6  Ves.j  474 ;  Smith  v.  Low,  1  Ai7i\^  489 ;  Long  v. 
Norcom,  2  Iredell  Eq.,  354  ;  3  Redf.  on  Wills,  453.) 

What  are  the  facts  in  connection  with  which  these  prin- 
ciples are  to  be  considered  t  The  deceased  left  an  estate 
originally  estimated  at  from  $20,000  to  $25,000,  abont 
one-half  being  personal.  The  widow,  from  the  death  of 
her  hnsband  in  1870,  down  to  1875,  received  the  interest 
on  the  sum  of  $5,000,  invested  by  her  husband  for  her 
benefit.  This  gave  her  the  annual  sum  of  $350  for  the 
house  rent,  clothing  and  maintenance  of  herself  and  the 
minor  ;  and  it  was  all  she  received  during  those  years, 
except  the  moneys  paid  to  her  by  order  of  this  court, 
and  except  what  she  earned  by  menial  services  rendered 
for  others.  Since  1870  she  has  received  no  interest  on 
the  $5,000  so  invested,  the  persons  holding  the  funds 
having  been  enjoined  from  paying  it,  but  has  received,  as 
her  share  of  the  personal  estate,  $1,300,  and  the  sum  of 
$1,660  as  her  dower  interest  in  the  real  estate,  after  de- 
ducting legal  charges.  It  can  readily  be  seen  that  the 
interest  of  these  sums,  added,  making  $2,960,  would  be 
wholly  inadequate  to  her  own  proper  support ;  and  that 
the  suitable  maintenance  of  herself  and  child,  and  the 
education  of  the  latter,  to  say  nothing  of  the  litigations 
in  which  she  has  been  involved  during  the  period  subse- 
quent to  1875,  might  well  consume  the  whole  of  the  fund. 
It  is  claimed,  however,  that  she  is  to  be  regarded  as  hav- 
ing received  the  sum  of  $5,032,  deposited  in  the  German 
Savings  Bank  of  Morrisania  in  1869,  during  the  lifetime 
of  her  husband.  The  facts  in  regard  to  it  are  left,  by 
the  testimony,  very  obscure.    In  the  absence  of  evidence 
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to  show  to  whose  credit  the  deposit  was  made,  it  will  be 
presumed  to  have  been  to  that  of  the  husband.  She  tes- 
tifies that  she  drew  out  some>  but  does  not  state  the  time 
when,  nor  the  amounts,  nor  does  she  state  whether  any 
was  so  drawn  after  the  death  of  her  husband.  In  fact, 
as  she  was  neither  executrix  nor  administratrix,  the  pre- 
sumption is  that  it  was  not  paid  to  her.  On  the  inven- 
tory filed  by  Enoch  J.  Voessing,  as  administrator,  is  an 
item  of  $4,999,  in  that  bank,  deposited  by  Brandlacht, 
but  whether  it  is  a  part  of  the  sum  in  questi<m  is  not 
clear.  A  judgment  has  also  been  recovered  by  the  ad- 
ministrator of  Ignatius  Voesstng  against  the  legal  repre- 
sentatives of  Brandlacht,  late  executor,  for  $4,000.  On 
the  whole,  I  do  not  think  the  facts  would  warrant  me  in 
finding  that  she  received  that  sum. 

In  a  recent  proceeding  to  remove  Mrs.  Voessing  as  the 
administratrix  of  her  deceased  ward,  instituted  before 
the  Surrogate  of  New  York,  Enoch  J.  Voessing,  one  of 
these  contestants,  stated,  in  his  petition,  that  she  was  of 
no  pecuniary  responsibility  ;  that  her  circumstances  were 
too  precarious  to  afford  any  security  for  the  proper  per- 
formance of  her  duty  as  such. 

The  minor  was,  as  appears  by  the  various  proceedings, 
interested  in  the  personal  estate,  independent  of  its 
interest  in  remainder  in  the  $5,000  invested  for  the  bene- 
fit of  its  mother,  to  the  extent  of  $885,  and  its  share  of 
the  proceeds  of  the  partition  sale  was  $2,657.77,  making 
together  the  sum  of  $3,542.88,  available  for  its  support. 
The  fact  that  Mrs.  Voessing,  during  most  of  the  i)eriod, 
had  a  young  niece  as  a  member  of  her  family,  can,  I 
apprehend,  make  little  or  no  difference.  The  ward  ap- 
pears to  have  been  sickly  from  infancy,  requiring,  doubt- 
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lesS}  much  care  and  attendance,  and  this  niece,  it  may 
be  concluded,  by  her  attention  tx)  the  child,  and  other  aid 
rendered  to  the  household,  so  far  relieved  the  mother  as 
to  enable  her  to  earn  something  elsewhere  for  the  sup- 
port of  all,  and  this  fully  paid  the  mother  and  child  for 
her  maintenance.  Under  all  these  circumstances,  I  think 
that  the  guardian  should  be  allowed,  not  only  for  her 
maintenance  of  the  ward  during  the  time  she  act^d  as 
such,  but  also  from  the  time  of  its  father's  death,  and 
that  her  encroachment  on  the  principal  of  the  fund,  hav- 
ing been,  on  the  whole,  for  the  welfare  of  the  ward,  and 
necessary  for  its  support,  should  be  sanctioned. 

But  it  is  objected  that  no  vouchers  are  produced  for 
this  support.  I  do  not  deem  it  a  case  calling  for  them. 
It  is  in  the  nature  of  a  claim  against  the  estate  of  the 
ward,  to  be  substantiated  by  ordinary  proof.  It  may  be 
likened  to  the  case  ot  an  executor  or  administrator, 
claiming,  on  his  accounting,  to  be  reimbursed  out  of  the 
estate  for  the  board  of  the  deceased,  dunng  his  lifetime. 

Again,  it  is  objected  that  the  guardian  kept  no  ac- 
counts, and  therefore  it  is  urged  that  every  intendment 
must  be  against  her.  She  gives,  as  a  reason  in  substance, 
that  she  did  not  regard  it  as  necessary,  as  she  intended 
her  child  should  have  what  was  left.  This  was  in  accord- 
ance with  natural  love  and  instinct.  It  is  not  the  case 
of  a  previously  expressed  intention  to  charge  him  noth- 
ing for  support.  In  tne  case  of  Cunningham  v.  Cun- 
ningham (4  Grati.  [  Va.J,  43),  being  the  case  of  a  mother 
as  guardian,  an  allowance  was  made  for  support,  although 
no  accounts  had  been  regularly  kept. 

Counsel  for  contestants  urges  the  view  that  this  court 
has  no  right  to  adjudicate  in  regard  to  the  proceeds  of 
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the  sales  in  partition  of  the  minor's  real  estate,  the 
Supreme  Court  having  exclusive  jurisdiction  over  that 
fund.  He,  doubtless,  would  be  right,  had  not  that  court 
parted  with  its  control  over  them  by  directing  them  to 
be  paid  to  the  general  guardian  for  the  purpose  stated. 
This  court  has  undoubted  power  to  call  her  to  account 
for  any  and  all  of  the  estate  of  the  minor,  however  it 
may  have  been  received. 

In  the  account  are  contained  charges  for  moneys  paid 
to  counsel  for  services  in  various  proceedings  relating  to 
the  estate  of  the  ward,  amounting,  in  the  aggregate,  to 
$645,  including  services  rendered  on  this  accounting. 
As  much  of  the  litigation  has  oeen  in  this  court  before 
me,  and  as  I  have  nad  occasion  to  know  its  persistent 
and  somewhat  acrimonious  character,  as  well  as  the 
complex  nature  ot  many  of  the  matters,  I  do  not  regard 
the  charges  as  much  out  of  the  way.  I  allow  these  items 
to  the  extent  of  goTS.  The  items  reduced  I  have  marked 
on  the  margin  of  the  account  tiled.  There  is  nothing  in 
the  objection  that  the  vouchers  for  the  money  paid  to 
counsel  were  very  recently  executed.  It  is  a  very  com- 
mon practice  in  this  court  to  permit  parties  to  procure 
proper  vouchers  i)ending  the  litigation,  and  even  after 
the  case  has  been  submitted.  Mr.  O'Neil,  her  counsel, 
seems  to  have  retained,  from  moneys  in  his  hands  be- 
longing to  Mrs.  Voessing,  and  to  have  been  paid  by  her, 
more  than  the  sum  embraced  in  the  vouchers  and  ac- 
count. 

The  guardian  should  be  charged  with  the  money 
belonging  to  the  ward,  received  by  her,  amounting  to 
$3,543,  and  with  $252  interest,  as  charged  in  her  account 
on  file,  making,  in  all,  $3,795.  I  have  concluded  to  allow 
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her  an  average  of  $4.00  per  week  during  about  eight 
years  and  seven  months  of  the  life  of  the  ward,  for 
board,  clothing  and  education,  to  the  amount  of  $1,784, 
and  medical  attendance  and  medicines,  $06,  making 
$1,850,  and  for  services  of  counsel,  $575 ;  in  all  $2,475  ; 
leaving  a  balance  in  her  hands  of  $1,370,  from  which  her 
commissions,  amounting  to  $119,87,  are  to  be  deducted. 
The  charge  for  funeral  expenses,  post-mortem  examina- 
tion, &c.,  amounting  to  $226.50,  must  be  disallowed  in 
this  proceeding.  They  belong  in  her  account  as  admin- 
istratrix of  the  deceased,  and  are  properly  under  the 
jurisdiction  of  the  Surrogate  of  New  York. 


Ordered  accordingly. 

•  ] 


r :         •• 


»   > 


Westchester  County.— HON.  OWEN  T.  COFFIN,  Subbo- 

GATE. — ^^June,  1880. 

Mead  v.  Jenkins. 

In  the  matter  of  the  amplication  of  George  W.  Mead, 
a  creditor y  to  sell  the  real  estate  of  John  P.  Jenkins, 
deceased^  for  the  payment  of  debts. 

The  petitioner  received  from  the  intestate  a' demand  note  for  (1,000,  dated 
February  11, 1871.  On  April  14,  1871,  letters  of  administration  were 
issued  on  tbe  estate  of  the  intestate.  On  November  1, 1877,  the  peti- 
tioner recovered  Judgment  against  the  administrators.  On  October  17» 
1877,  the  administrators  rendered  an  account  in  which  they  recognized 
tbe  validity  of  petitioner's  claiuL  In  November,  1870,  the  real  estate 
of  the  Intestate  was  sold  in  an  action  of  parlition  to  which  the  petition- 
er was  not  a  party.  At  the  sale,  the  petitioner  gave  notice  of  his  claim. 
In  February,  1880,  the  petitioner  filed  his  petition  for  the  sale  of  the 
xeal  estate.    EeUd,  (1),  that  the  Surrogate  had  power  to  proceed,  not*. 


.870        CASES  IN  THE  SURROGATES'  COURTS. 

MEAD  «.  Jenkins. 

vitliHtandin.!^  the  partition  proceedings,  the  petitioner  not  having beea 
mndc  a  party  llicrcto. 

XB)  That  tbc  three  years'  limitation  after  the  grant  of  letters,  within 
which  an  application  for  the  sale  of  real  estate  must  be  made,  runs 
only  in  favor  of  purchasers  in  good  faith,  and  for  value.  (Law$  of  187S, 
ch.211.) 

;(3)  That  tlic  claim  of  the  petitioner  was,  however,  barred  by  the  stat- 
ute of  limitations,  and  that  the  admission  of  its  validity  by  the  admin- 
istrators could  not  revive  it  as  against  the  beirs.     (2  R.  S. ,  101,  §  10.) 

(1)  That  the  petitioner  was  not  entitled  to  tbe  benefit  of  §  53,  2  M. 
8,,  109.  which  declares  that  no  suit  shall  be  brought  against  the  heirs 
or  devisees  of  any  real  estate,  in  order  to  charge  them  with  the  debts 
of  the  testator  or  intestate,  within  three  years  from  the  grant  of  letters, 
as  the  section  applies  solely  to  actions  iu  the  Supreme  Court,  and  not 
to  proceedings  of  this  kind. 

li-meins  that  where,  in  a  proceeding  by  a  creditor  for  the  sale  of  real  estate 
to  pay  debts,  the  validity  of  the  creditor's  claim  is  denied,  the  ordering 
of  issues  to  be  framed  on  that  question,  to  be  tried  at  circuit,  is  discre- 
tionar}'^  with  the  court,  and  may  be  refused  where  that  course  would 
entail  needless  delay  and  expense. 

Application  by  creditor  of  decedent  for  sale  of  latter*8 
real  estate. 

On  February  11,  1871,  John  P.  Jenkins,  the  intestate, 
obtained  a  loan  of  $1,000  from  the  petitioner,  for  which 
he  gave  his  promissory  note,  paj'able  on  demand  ;  he 
died  within  two  months  thereafter,  and  letters  of  admin- 
istration on  his  estate  were  issued  on  April  14,  1871.  In 
the  year  1877  the  petitioner  sued  the  administrators  for 
the  recovery  of  his  claim,  and  obtained  judgment  against 
them  on  November  1^  1877.  The  administrators,  on 
October  17,  1877,  rendered  an  account  of  their  proceed- 
ings, in  which  they  recognized  the  petitioner's  claim  as 
valid.  In  November,  1879,  the  real  estate  of  the  intes- 
tate was  sold  in  an  aetion  of  partition,  the  petitioner 
giving  notice,  at  the  sales,  of  his  claim.  In  February, 
1880,  Mr.  Mead  filed  his  petition  in  this  matter,  and  the 
proper  parties  were  duly  notified. 
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Oeoboe  W.  Mead,  inpermm. 

W.  L.  GoBB,/<?r  widow  and  mhar  Mn, 

B.  8.  Mahhhatj*,  for  wme  ofadtdi  hein, 

Samuel  Watson,  far  Evelyn  J,  Watson,  an  heir-ai^law, 

W.  G.  Haut,  for  Mwrtff  QiOigan,  a  purchamr  at  (he  partition  9dle. 

The  Surkooate. — I  have  no  doubt  of  my  power  to 
proceed  in  this  matter,  notwithstanding  the  fact  that  the 
Supreme  Court  acted  in  the  disposal  of  the  real  estate  in 
the  action  of  partition.  Had  the  petitioner  been  a  party 
to  that  action,  the  case  would  have  been  different.  Nor 
do  T  think  the  objection  to  the  power  of  this  court  to 
take  cognizance  of  the  case,  because  three  years  have 
elapsed  since  the  grant  of  letters  and  the  property  has 
been  sold,  is  tenable.  By  the  act  of  1873  (ch.  211),  the 
three  years'  limitation  is  only  made  applicable  as  against 
purchasers  in  good  faith  and  for  value.  Here  it  is  shown 
that  they  purchased  with  full  notice  of  the  claim. 
'  The  interposition,  however,  of  the  objection  of  the  stat- 
ute of  limitations  to  the  petitioner's  claim,  seems  to  bo 
fatal  to  his  right  to  maintain  this  proceeding.  The  statute 
expressly  provides  that  any  heir  or  devisee,  or  person 
claiming  under  them,  may,  on  a  hearing  of  this  nature,  set 
np  the  statute  of  limitations  in  bar  of  any  debts  or  claims 
which  may  be  represented  as  existing  against  the  testator 
or  intestate.  (2  R.  51, 101,  §  10.)  And  it  further  declares 
that  no  admission  of  a  claim  so  barred,  by  any  executor 
or  administrator,  shall  be  deemed  to  revive  the  same,  so 
as  in  any  way  to  affect  the  real  estate  of  the  deceased. 
Hence,  the  admission  made  by  the  administrators  on 
their  accounting  is  of  no  effect.    (And  see  Bloodgood  %. 


37a        CASES  IN  THE  SDTIROGATES'  COURTS. 

MEAD  e.  JEKKIN8. 

Bruen,  8  iT.  F.,  362.)  This  section,  obviously,  has  refer- 
ence to  the  ordinary  six  years'  limitation.  I  know  of  no 
provision  limiting  the  running  of  the  statute,  or  except- 
ing any  i>eriod  of  time  during  which  it  shall  not  run, 
save  section  403  of  the  Code,  which,  in  substance,  pro- 
vides that  the  term  of  eighteen  months,  after  the  death 
of  any  testator  or  intestate,  shall  not  be  deemed  any  part 
of  the  time  limited  by  law  for  the  commencement  of 
actions  against  Jus  executors  or  administrators  ;  section 
8,  2  iZ.  >R,  448,  having  been  repealed  by  the  "  Repealing 
Act."  Whether  that  section  of  the  Code  is  applicable 
in  a  case  of  this  nature,  it  is  not  now  material  to  inquire, 
as  will  hereafter  appear.  It  is  insisted  that  the  claimant 
is  entitled  to  the  benefit  of  the  provision  contained  in 
section  53,  2  R,  S.j  109,  which  declares  that  no  suit  shall 
be  brought  against  the  heirs  or  devisees  of  any  real 
estate,  in  order  to  charge  them  with  the  debts  of  the 
testator  or  intestate,  within  three  years  from  the  time  of 
granting  letters.  That  section  relates  solely  to  an  action 
in  the  Supreme  Court,  against  the  heirs  or  devisees,  and, 
if  the  petitioner's  interpretation  of  its  meaning  be  cor- 
rect, then  it  is  directly  in  conflict  with  the  provisions  of 
the  very  section  on  which  he  has  based  this  proceeding ; 
for  the  latter  provides  that  any  creditor,  after  the  execu- 
tors or  administrators  shall  have  rendered  an  account 
of  their  proceedings,  may,  at  any  tiracy  make  such  an 
application  as  this.  The  statute  commenced  to  run  on 
February  11,  1871,  when  the  demand  note,  on  which  this 
claim  is  based,  was  dated. 

Within  a  month  or  two  thereafter  the  intestate  died, 
and  letters  of  administration  on  his  estate  were  issued  on 
April  14, 1871.    On  October  15, 1873,  the  eighteen  months 
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excepted  from  the  running  of  the  statute  as  to  the  time 
for  commencing  an  action  against  the  administrators,  if 
that  is  to  be  regarded  here,  had  expired,  and  the  statnte 
again  commenced  to  run.  At  that  date  the  creditor 
could  have  commenced  proceedings  to  compel  the  admin- 
istrators to  render  an  account  of  their  proceedings,  and 
immediately  on  their  doing  so,  and  it  appearing  that  the 
assets  were  insufficient  to  pay  the  debts,  he  could  have, 
at  once,  commenced  a  like  proceeding  to  this  with  a  view 
to  compelling  a  sale  of  the  real  estate  to  pay  his  debt 
(Ferguson  v.  Broom,  1  Bradf..  10),  although  the  three 
years  provided  for  in  section  53  had  not  then  expired. 
That  section  does  not,  in  any  way,  apply  to,  or  affect  a 
proceeding  of  this  nature.  The  genius  of  the  law  re- 
quires the  settlement  of  titles  to  real  estate  as  speedily 
as  it  can  be  done  with  a  due  regard  to  the  rights  of 
parties ;  and  a  creditor,  having  a  claim  which  is  a  lien, 
or  quasi  lien,  on  the  real  estate  of  deceased  persons,  must 
be  diligent  to  enforce  it  in  order  to  the  protection  of  the 
grantees  of  heirs  and  devisees.  The  term  limited  for  the 
commencement  of  proceedings  by  the  claimant  to  recover 
his  claim  having  expired  as  early,  at  least,  as  October  15, 
1878,  his  present  application  must  fail  on  that  ground. 

Gilligan,  one  of  the  purchasers  at  the  partition  sale, 
has  a  tax  title,  given  on  a  sale  for  taxes  levied  before  his 
purchase.  As  to  him,  I  am  inclined  to  think  he  is  pro- 
tected by  that  title  as  against  this  proceeding. 

There  were  other  questions  raised  which  I  deem  it  un- 
necessary to  consider. 

The  validity  and  ownership  of  the  petitioner's  claim 
were  disputed,  and  a  demand  was  made  by  the  contest- 
ants, that  aa  to  those  questions,  issues  should  be  made 
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up  and  sent  for  trial  at  the  Circuit,  before  a  jury,  under 
section  11,  2  a.  S.j  102.  That  is  a  discretionary  power, 
the  exercise  of  which,  in  this  case,  would  have  entailed 
needless  delay  and  expense. 

The  application  must  be  dismissed,  with  costs  against 
the  petitioner. 

Qidered  accordingly. 


♦♦^ 


Westchbsteb  County.— HON.  OWEN  T.  COFFIN,  Scbro- 

GATa. — ^July,  1880. 

Freeman  v.  Nelson. 

In  the  matter  of  the  application  of  Noruan  E.  Free- 
man, a  judgiaent  creditor  of  Samuel  Nelson,  de- 
ceasedj  for  leave  to  issue  execiUion. 

thider  section  1381  of  tlic  C(xle  of  Civil  Procedirre.the  Surrogate  has  no  poor- 
er, upon  an  application  for  leave  to  issue  execution  upon  a  judgment  ro- 
covered  against  the  intestate  during  his  Itfe-timc,  to  receive  evidence 
as  to  whether  the  judgment  was  f  mudulently  obtained  or  not.  The 
court  in  which  the  judgment  wixb  obtained  is  the  proper  tribunal  to  de^ 
termine  the  validity  of  its  own  judgment,  under  8ul)division  1  of  the 
same  section. 

The  power  of  the  Surrogate  under  this  section  to  make  "such  decree  as 
Justice  requires,"  defined. 

In  1877  Norman  K.  Freeman  obtained  a  judgment 
against  SamneT  Nelson,  in  the  Supreme  Court.  Shortly 
thereafter,  and  in  the  same  year,  Nelson  died  intestate, 
seized  of  some  real  estate,  and  in  1'879  letters  of  adminis- 
tration were  granted  to  his  widow.  Application  is  nov^ 
made^  to  this  court  for  a  decree,  granting  leave  ta  thft 
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plaintiflf,  to  issae  execution  to  collect  the  amount  ol  his 
judgment 

W.  STEBBiKa  Smith,  for  petitioner. 
H.  C.  Henderson, ./»*  adminiairalrim. 

The  Surrogate. — The  application  seems  to  be  in  prop- 
er form>  and  all  of  the  parties*  entitled  to  notice  hav^ 
been  duly  cited.  The  administratrix  alleges  that  the 
judgment  in  cxuestion  was  obtained  fmudulently,  and 
asks  the  court  to  receive  evidence  of  that  fact,  in  order, 
not  to  the  setting  aside  of  the  judgment,  but  to  enable^it 
to  make  such  decree  in  the  premises  as  justice  requires, 
as  it  is  directed  to  do  by  subdivision  2  of  section  1381  of 
the  Code.  To  t  his  the  pet  itioner  objects,  as  being  beyond 
the  power  of  this  court.  This  is  the  only  question'  for 
consideration.  It  strikes  me  that,  as  the  execution  can- 
not be  issued  without  application  also  to  the  court  in 
which  the  judgment  was  obtained,  according  to  subdivis- 
ion 1,  of  the  section  quoted,  that  court  only  has  the 
power  to  try  the  validity  of  its  own  judgments.  If  this 
court  were  to  receive  the  evidence  offered,  and,  from  the 
consideration  of  it,  should  conclude  that  *' justice  re- 
quired," that  no  execution  should  issue,  it  would  be  virtu- 
ally determining  the  judgment  to  be  fraudulent.  I  think 
no  such  power  was  intended  to  be  conferred  by  that  section 
It  would,  however,  have  power  to  determine  what,  if  any, 
payments  had  been  made  on  it,  tx>  ascertain  the  sufficiency 
of  the  assets  to  pay  debts  of  a  like  character,  and,  if  suffi- 
cient, to  decree  that  execution  issue  for  the  whole  amount, 
&o.  I  think  it  is  in  these  and  the  like  respects  that  the 
Surrogate  is  to  make  such  decree  as  justice  requites ; 
rather  thas  to  ascertain  if  the  jadgmeat  be  valid. 
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I  must  therefore  decline  to  receive  the  evidence  offered, 
or  direct  a  decree  to  be  entered  granting  leave  to  issue 
execution. 


•  ^  ■ 


Wkstchbstkb  County.— HON.  OWEN  T.  COFFIN,  Subro- 
gate.— September,  1880. 

Strang  v.   Strang. 

In  the  matter  of  the  probate  of  the  last  will  and  testa- 
ment  of  Joseph  Stbang,  deceased. 

The  testator,  by  the  third  clause  of  his  will,  gave  to  his  executorts,  in  trust, 
$5,000,  to  invest  on  bond  and  mortgage,  the  income  thereof  to  be 
equally  divided,  and  paid  annually  to  his  brother.  A.,  and  his  sister^ 
B.,  during  their  natural  lives,  and  upon  their  death,  the  testator  be- 
queathed $8,000  of  the  fund  to  his  grandchildren.  By  the  fourth 
clause  he  gave  to  his  executors,  in  trust,  $8,000,  to  invest  on  bond  and 
mortgage,  the  income  thereof  to  be  paid  to  his  wife,  C,  and  if  she 
outlived  A.  and  B. ,  then  after  their  death  the  executors  were  directed 
to  pay  to  C.  the  income  of  the  $2,000  remaining  from  the  $5,000  of 
the  third  clause.  By  the  fifth  clause  C.  is  constituted  general  residuary 
legatee.  By  the  sixth  cUuse  testator  gives  to  D.,  after  C.*s  death,  the 
use  of  the  $10,000  mentioned  in  the  fourth  clause,  for  life,  with  re- 
mainder to  her  heirs  and  assigns.  B.  died  on  the  day  the  testator  was 
buried.  Upon  an  application  for  the  construction  of  the  will  under 
section  2G24  of  the  Code  of  Civil  Procedure,  HM, 

1.  That  as  the  income  of  the  $5,000  was  to  be  equally  divided  between  A. 

and  B.,  they  were  tenants  in  common  thereof,  and  as  the  subsequent 
bequests  of  the  $5,000  were  dependent  upon  the  death  of  both  A.  and 
B..  there  was  no  valid  disposition  of  one-half  of  the  income,  in  case  of 
the  death  of  cither  A.  or  B.  alone,  except  by  the  residuary  clause,  and 
that  under  this  clause  the  one^half  of  the  Income  most  be  paid  to  D., 
the  widow,  during  the  life  of  A. 

2.  That  the  bequest  to  D.,  after  tKe  death  of  C,  of  the  use  of  the  $10,000 

for  life,  was  void  as  to  the  $2,000  thereof  directed  to  be  taken  from 
the  $5,000  of  the  third  clause,  after  the  death  of  A.  and  B.,  as  being 
an  illegal  suspension  of  the  absolute  ownership  of  personal  property. 
There  being  no  valid  disposition  of  these  $2,000  after  the  first  two  suc- 
cessive life  estates,  they  fall  into  the  residuum  and  go  to  0. 
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Application  for  the  construction  of  a  will.  The  facts 
appear  sufficiently  in  the  opinion. 

J.  C.  CiiAifK,  for  Alfred  Strang,  legctUe. 

The  Surrogate. — ^The  will  in  this  case  was  duly- 
proved,  when  the  construction  and  effect  of  certain  por- 
tions thereof  were  asked  for,  under  section  2624  of  the 
Code  of  Civil  Procedure,  by  a  legatee.  The  third  and 
fourth  clauses  of  the  will  are  as  follows :  "  I  give,  devise, 
and  bequeath  to  my  executors  hereinafter  mentioned,  in 
trust,  tht5  sum  of  five  thousand  dollars,  to  be  invested  on 
bond  and  mortgage,  the  interest  and  income  to  be  equally 
divided,  and  paid  annually  to  my  brother,  Alfred 
Strang,  and  my  sister,  Lavina  Brundage,  during  their 
natural  lives,  and  at  their  decease  I  give  and  bequeath  to 
my  sister's  three  grandchildren  the  sum  of  one  thousand 
dollars  each,  namely,  Ida  Roper,  Harriet  and  William 
Roper,  and  I  further  provide,  in  case  of  the  death  of 
.either  of  the  three  grandchildren  above  named  no\  leav- 
ing any  lawful  issue,  then  such  share  shall  be  equally 
divided  between  the  surviving  child  or  children  then 
living. 

*'  Fourth.  I  give,  devise  and  bequeath  to  my  execu- 
tors hereinafter  named,  in  trust,  the  sum  of  eight  thou- 
sand dollars,  to  be  properly  invested  on  bond  and  mort- 
gage, the  interest  and  income  to  be  paid  my  wife,  Harriet 
Strang,  during  her  natural  life,  and  if  my  said  wife  shall 
outlive  my  brother  Alfred  and  my  sister,  Lavina  Brun- 
dage, then,  after  their  decease,  I  direct  my  executors  to 
pay  my  said  wife  the  interest  and  income  of  the  two 
thousand  dollars  remaining  from  the  live  thousand  dol- 
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lars  left  in  trust,  and  mentioned  in  the  third  section  of 
this  will."  • 

By  the  ^th  clause  of  the  will  he  makes  his  wife  his 
general  residuary  legatee ;  and  by  the  sixth  clause  he 
gives  to  Ida  A.  Rodes  the  use,  for  life,  of  the  $10,000 
mentioned  in  the  fourth  clause,  after  the  death  of  his 
wife,  with  remainder  to  her  heirs  and  assigns.  Lavina 
Brundage,  the  sister,  died  on  the  day  the  testator  was 
buried.  Two  questions  are  presented  for  consideration : 
1st,  what  disposition  are  the  executors  to  make  of  the 
half  of  the  income  of  the  $5,0001  Does  the  brotlier, 
Alfred  Strang,  become  entitled  to  it,  or  is  it  undisposed 
of  by  the  will  1  He  would  be  entitled  to  the  whole  in- 
come as  survivor,  if  it  were  simply  a  joint  bequest ;  but 
it  is  not.  The  income  was  to  be  equally  divided  between 
him  and  his  sister.  He  and  Mrs.  Brundage  were  made 
tenants  in  common  of  the  income,  and  he,  therefore, 
cannot  take  as  survivor.  (Floyd  v.  Barker,  1  Paige^ 
480;  Beekman  v.  Bonsor,  23  N.  F.,  312;  Downing  v. 
Marshall,  Id,,  366  ;  White  v.  Howard,  62  Barb,,  294-307; 
Hart  tj.  Marks,  4  Bradf,,  161 ;  McCloskey  z?.  Reid,  4  Id. 
334-340 ;  2  Rcdf.  on  Wills ,  204.)  Had  any  income 
accrued  intermediate  the  death  of  the  testator  and  that 
of  Mrs.  Brundage,  her  legal  representatives  would  have 
been  entitled  to  it ;  but  as  that  could  not  be  the  case, 
and  as,  by  the  terms  of  the  will,  neither  her  grandchil- 
dren can  take  the  $3,000  of  the  sum  bequeathed  to  them, 
nor  the  widow  the  use  of  the  remaining  $2,000,  until  the 
death  of  both  Alfred  Strang  and  Mrs.  Brundage,  it  seems 
to  me  to  follow  that  the  income  of  one-half  of  the  $5,000 
remains  undisposed  of,  except  by  the  residuary  clause, 
and  must  be  paid  to  the  widow,  who  is  named  therein  as 
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residuary  legatee,  so  long  as  Alfred  Strang  may  live. 
(Van  Kleeck  v.  Ref.  Butch  Ch.,  6  Pai^e,  607.)  Not 
until  his  death  could  the  fund  be  disposed  of  as  directed 
by  the  subsequent  provisions  of  the  will,  if  they  were  valid. 

The  second  question  is,  has  Mrs:  Rodes  a  valid  life 
estate  in  the  $2,000}  As  has  been  stated,  the  will  be- 
queaths the  use  of  the  $5,000  equally,  for  life,  to  the 
brother  and  sister  ;  at  their  death  the  use  of  $2,000  of  it, 
with  $8,000  more,  to  bis  wife  for  life  ;  and  at  her  death, 
the  use  of  the  whole  $10,000  is  bequeathed  to  Ida  A. 
Rodes  for  life,  remainder  '*  to  her  heirs  and  assigns." 
This  provision,  so  far  as  the  $2,000  is  concerned,  and  in 
so  far  as  it  affects  Mrs.  Rodes,  is  void  as  suspending  the 
absolute  ownership  of  personal  property,  beyond  two 
lives  in  being  at  the  date  of  the  will.     (1  Ji.  S.^  773,  §  1.) 

By  section  2,  section  17,  p.  723,  relating  to  real  estate, 
is  made  applicable  to  personal  estate.  The  latter  pro- 
vides that  where  a  remainder  is  limited  on  more  than 
two  successive  estates  for  life,  all  the  life  estates  subse- 
quent  to  those  of  the  two  persons  first  entitled  thereto 
shall  be  void,  and  upon  the  death  of  those  two  persons 
the  remainder  shall  take  effect  in  the  same  manner  a&  if 
BO  other  life  estate  had  been  created.  Accordingly,  this 
$2,000,  being  otherwise  undisposed  of,  after  the  estates 
for  life  therein  of  Lavina  Brundage  and  Harriet  Strang, 
the  widow,  will  fall  into  the  residuum  (2  Jwrm,  on  WillSy 
\p  Am.  ed.]  365),  and  vested  at  once  in  the  widoW  as 
residuary  legatee,  subject,  however,  to  the  life  estates. 
{Id.y  453,  468.)  That  she  is  a  beneficiary  of  the  fund  for 
life,  does  not  prejudice  her  title  to  the  fund  in  remainder* 
(/(?.,  674.) 

A  decree  will  be  entered  accordingly. 
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Wbstchbsteb   County.— HON.  OWEN  T.  COFFIN,  Susbo* 

OATS. — September,  1880. 

Wood  v.  Rusco. 

In  the  rricMer  qfthe  accounting  of  Silas  B.  Rusco,  ad- 
ministrator^ <fec.,  of  Ezra  Dean,  deceased. 

The  claim  of  a  person  entitled  to  share  in  the  estate  of  an  intestate,  is  not 
barred  if  presented  within  six  years  after  the  claimant  learns  of 
the  appointment  of  an  administrator,  although  more  than  six  years 
have  elapsed  since  such  appointment.  8uch  a  claimant  comes  withia 
§  410  of  the  Code  of  Civil  Procedure,  subd.  1. 

It  seems,  that  where  such  a  claimant  is  ignorant  of  the  appointment  of  aa 
administrator,  the  demand  required  by  g  9,  2  IL  S.,  114,  to  confer 
jurisdiction  upon  a  court  of  law,  cannot  be  made,  and  the  limitation 
of  ten  years  applies. 

In  1871,  thclialt-broiher  of  the  intestate  was  appointed  administrator  on  a 
petition  alleging  that  there  was  no  widow  or  child.  In  1880  the  peti- 
tioner, the  widow  of  tlio  intestate,  but  who  had  remarried,  applied 
for  an  accounting,  and  the  payment  of  her  distributive  shore. 
It  appeared  that  the  widow  had  no  knowledge  of  the  at)pointmcnt  of 
the  administrator  until  1879.  Held,  that  her  claim  was  not  barred  by 
the  statute  of  limitationB. 

Claims  of  un  administrator  ag!iinst  the  estate  are  to  be  regarded  with  sus- 
picion where  they  are  not  based  upon  some  written  obligation  of  the 
decedent. 

Where  an  administrator  or  executor  claims  an  allowance  for  a  debt  due 
from  the  dcccjised,  he  must,  if  the  claim  is  objected  to,  verify  il  in  the 
same  way  as  he  may  require  any  other  creditor  to  do  under  §  35,  2  i2. 
8. ,  88.  And  where  the  administrator  is  sworn  on  his  own  behalf,  with- 
out objection,  but  fails  to  testify  that  no  payments  have  been  made 
on  account  of  his  claim,  or  that  there  are  no  otfsets  against  it,  the  claim 
must  be  rejected,  as  these  are  allirmative  facts  to  be  established  by 
the  claimant. 

The  administrator,  upon  his  accounting,  claimed  a  large  sum  for  boarding 
the  intestate.  The  claim  w^as  objected  to.  The  administrator  was  al- 
lowed to  testify  without  objection  to  the  transactions  with  the  deceased 
upon  which  the  claim  was  based,  but  failed  to  state  that  no  pnymenlg 
hod  been  made  on  account  of  his  claim,  or  that  there  were  no  ofSeiets  to 
the  same.  There  were  also,  other  suspicious  circumstances  connected 
with  the  claim.    Held,  that  the  claim  must  be  rejected. 
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On  August  16,  1871,  letters  of  administration  on  the 
estate  of  the  intestate  were  issued  to  Silas  B.  Rnsco,  on 
his  petition,  which  set  forth  among  other  things,  that  he 
was  a  half-brother  of  the  intestate,  that  he  left  him  sur- 
viving no  widow  or  child,  but  left  a  mother,  whose  re- 
nunciation of  her  right  to  administer,  was  produced  and 
filed.  The  administrator  filed  an  inventory  of  the  personal 
estate  on  the  28th  day  of  the  same  month,  amounting  to 
$656.71.  On  March  26,  1880,  Harriet  E.  Wood  claiming 
to  be  the  widow  of  the  intestate,  but  having  remarried, 
filed  a  petition  in  which  she  prayed  for  a  citation  sum- 
moning the  administrator  to  render  an  account,  and  for  a 
decree  directing  him  to  i)ay  her  distributive  share  of  said 
estate.  On  the  return  of  the  citation,  the  administrator 
appeared  and  objected  that  she  was  not  such  widow,  and 
subsequently  filed  his  account. 

The  petitioner  produced  a  certificate  of  her  marriage  to 
the  deceased,  and  also  the  evidence  of  eye-witnesses  of 
the  marriage  ceremony.  The  administrator  introduced 
evidence  to  the  effect  that  she  abandoned  her  husband 
for  the  society  of  another  man,  some  years  before  his 
death,  claiming  that  she  ''hadabiU"  frim  him.  The 
administrator  also  interposed  the  statute  of  limitations 
against  the  claim  of  the  widow.  In  the  account  filed  by 
him  was  included  a  claim  he  made  for  boarding  the  in- 
testate, in  his  life-time,  amounting  to  $773.50  and  interest. 
To  this  claim  the  i^etitioner  objected,  and  also  interposed 
the  like  statute,  and  much  testimony  was  taken  as  to  its 
merits.  It  was  shown,  that  the  petitioner  had  no  knowl- 
edge of  the  appointment  of  the  administrator,  until  with- 
in a  year  past. 

Other  facts  are  stated  in  the  opinion.^ 
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L.  C.  Platt  Ss  Robert  8.  "EAXTffar  pettUaner. 
Odlb  Close,  far  odmifMrator. 

The  Surkogate. — ^There  can  be  no  question  that  the 
petitioner  was  the  widow  of  the  intestate,  nor  is  the  ob- 
jection that  she  was  not,  seriously  urged. 

The  leading  case  of  McCartee  v.  Cornel  (1  Barb.  Ch»j 
4fi5),  cited  to  support  the  objection  of  the  statute  of  lim- 
itations against  the  widow^s  claim,  does  not  determine 
the  question  as  to  whether  a  court  of  common  law  had 
jurisdiction  in  such  a  case  as  this,  nor  do  any  of  the  sub- 
sequent cases. 

All  the  authorities  cited  by  the  learned  counsel  for  the 
administrator,  so  far  as  they  discuss  the  question,  agree 
that  independent  of  any  statute  on  the  subject,  courts 
of  law  had  no  jurisdiction  of  an  action  to  recover  legacies 
and  distributive  shares ;  and  that  where,  by  statute, 
they  have  concurrent  jurisdiction  with  the  Surrogate's 
Court  and  a  CQurt  of  equity,  the  period  of  limitation  is 
six  years,  and  where  they  have  not,  the  period  is  ten 
years.  Now,  by  2  li.  8.^  114,  §  9,  a  court  of  law  is 
clothed  with  jurisdiction  only  on  certain  conditions  ;  1st, 
a  year  must  have  elapsed  since  the  granting  of  letters ; 
2d,  there  must  be  more  than  assets  suflBcient  to  pay  the 
debts ;  3d,  a  demand  must  be  made ;  4th,  a  bond  with 
sureties  must  be  tendered  ;  6th,  there  must  be  a  refusal 
by  the  executor  or  administrator  to  pay.  All  of  these 
are  jurisdictional  facts,  the  absence  of  any  one  of  which 
would  be  sufficient  to  deprive  a  court  of  law  of  jurisdic- 
tion. It  is  a  familiar  rule  that  where  a  new  power,  in 
derogation  of  the  common  law,  is  conferred  upon  a  court 
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by  statute,  it  can  be  exercised  only  by  a  strict  compli- 
ance with  the  statutory  requirements. 

In  this  case  the  widow,  when  she  made  this  applica- 
tion to  me,  had  taken  no  proceedings  under  the  section 
above  quoted,  and,  as  it  was  optional  for  her  to  avail 
herself  of  its  provisions,  I  am  inclined  to  think  the 
neglect  to  do  so  would  not  prevent  the  six  years'  limita- 
tion  from  attaching,  provided  she  had  been  in  a  position 
enabling  her  to  act.  She  was  not.  She  had  no  knowl- 
edge that  Busco  was  administrator  until  within  a  year 
jxast,  and  when  it  was  too  late  to  proceed  under  section 
9.  She,  therefore,  could  make  no  demand  for  her  dis- 
tributive share,  and  a  court  of  law  could  not  be  clothed 
with  jurisdiction.  Whether  this  fact  alone  would  pre- 
vent the  application  of  the  rule  of  the  six  years'  limita- 
tion, and  extend  it  to  that  of  ten  (and  I  am  disposed  to 
think  it  would),  it  is  unnecessary  to  determine,  because 
I  think.section  410  of  the  Code  of  Civil  Procedure  dis- 
poses of  the  question.    It  provides  that : 

*'  Where  a  right  exists,  but  a  demand  is  necessary  to 
entitle  a  person  to  maintain  an  action,  the  time  within 
which  the  action  must  be  commenced  must  be  computed 
from  the  time  when  the  right  to  make  the  demand  is 
complete,  except  in  one  of  the  following  cases  : 

"1st.  Where  the  right  grows  out  of  the  receipt  or 
detention  of  money  or  property  by  an  agent,  trustee, 
attorney,  or  other  person  acting  in  a  fiduciary  capacity, 
the  time  must  be  computed  from  the  time  when  the  per- 
son having  the  right  to  make  the  demand  has  actual 
knowledge  of  the  facts  upon  which  that  right  dei)ends." 

Clearly,  if  she  did  not  know  that  Busco  had  become 
administrator,  she  did  not  know  that  he  had  received 


884        CASES  IN  THS  SURROGATES'  COURTS. 

WOOD  e.  RUBCO. 

^■— — '      ■■■■■-i«—  ■■«■»■■■■  .1..  ,  ..,  m 

any  of  the  propert}'^  of  the  decedent's  estate  as  such,  and 
therefore  bad  not  actual  knowledge  of  the  facts  upoa 
which  her  right  to  make  the  demand  depended,  until 
within  the  past  year.  Hence,  her  claim  is  not  barred  by 
any  period  of  limitation  fixed  by  law,  either  before  or 
under  the  new  Code  of  Civil  Procedure. 

The  claim  which  the  administrator  makes  for  the 
boarding,  &c.,  of  the  intestate,  stands  on  the  same  foot- 
ing as  the  claim  of  any  other  creditor.  (Williams  v. 
Purdy,  Q  Paiffe^  IOC.)  It  must  be  proved  in  the  same 
way,  and  is  subject  to  the  same  defenses.  Formerly  he 
could,  without  proving  his  claim,  have  retained  sufficient 
assets  to  satisfy  it,  and  thus  escape  the  application  of 
the  statute  of  limitations.  Then,  he  had  no  other  way 
of  satisfying  it.  He  could  not  sue  himself  in  any  court. 
But  the  statute  (2  Ji.  S.^  88,  §  33,  as  amended  by  ch. 
460,  §  37,  Laws  of  1837)  declared  that  he  should  not 
retain  any  of  the  assets  to  satisfy  any  such  claim,  until 
it  should  be  proved  to  and  allowed  by  the  Surrogate,  in 
the  manner  and  at  the  times  therein  provided.  It  has 
been  held  that  as  to  such  claims  the  statute  of  limita- 
tions (i.  e.,  that  of  six  years)  might  be  interposed  by 
any  party  in  interest.  (Treat  v.  Fortune,  2  Brad/.^  116, 
approved  by  the  Supreme  Court  in  Willcox  v.  Smith?  26 
Barb.,  816,  336,  355.)  But  by  an  act  of  the  legislature 
{Session  Laws  of  1868,  p.  1231)  it  has  since  been  en- 
acted that  the  statute  of  limitations  shall  not  commence 
to  run  until  the  time  of  the  first  accounting  of  the 
executor  or  administrator ;  and  this  is  his  first  account- 
ing. 

Hence  it  becomes  necessary  to  consider  the  merits  of 
the  administrator- s  claim. 
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In  proceediBg  to  do  so,  it  may  be  remarked  that  sacfa. 
claims  are  apt  to  be  regarded  with  some  degree  of 
suspicion,  where  they  are  not  based  upon  some  written 
obligation  of  the  decedent,  and  even  then  they  are 
generally  deemed  worthy  of  close  scrutiny.  Such  claims 
usually  relate  to  transactions  betvyeen  the  decedent 
and  the  administrator,  and  the  latter  alone  remains  to 
give  his  version  of  the  matter.  In  this  case  the  adminis- 
trator,  in  his  verified  account,  claims  for  boai-d  of  the 
intestate  the  sum  of  $773.60,  and  in  the  afCdavit  ap- 
pended swears  that  ''  the  foregoing  account  is  in  all 
I'espects  just  and  true."  And  then,  in  his  testimony,  he 
swears  to  facts  which  show  that  there  is  only  $448  due 
to  him  on  that  account.  Beside  that,  the  testimony  of 
Mr.  Raymond,  a  witness  called  on  his  behalf,  shows  that 
he  told  him,  i)ending  this  litigation,  that  he  was  to  board 
the  deceased  for  $3.50  a  week,  who  was  to  pay  down  $3, 
and  reserve  the  residxie  to  constitute  a  fand  with  wlii^n 
7ie  covZd  ulVvmately  pay  the  balance.  This  would  seem 
to  have  been  a  very  absurd  arrangement. 

Another  feature  of  this  matter  has  impressed  itself 
upon  my  mind.  The  evidence  goes  to  show  that  the 
deceased  was  a  plain  man,  living  a  frugal  life,  among  a 
I)eople  whose  habits  were  primitive  and  inexpensive; 
that  he  earned  about  $1.60  per  day  and  that  his  board 
was  worth  about  $3.60  i)er  week.  The  inventory  shows 
that  he  left  in  money  about  $616,  and  in  clothing  (in- 
cluding tlie  trunk),  in  ralue,  $26  ;  and,  all  told,  assets  to 
the  amount  of  $666.  During  the  last  six  years  of  his  life 
he,  therefore,  earned  about  $3,800 ;  his  board  at  $3.60 
per  week,  during  the  same  period,  would  amount  to 
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aboat  $1,100;  leaving  a  balance  of  $1,700.  Of  this  he 
had  remaining  at  his  death,  as  'pev  inventory,  $655.  He, 
therefore,  after  paying  the  board  in  full,  would  have 
had  left  for  clothing  and  other  expenses  for  the  same 
period  $1,045,  or  about  $175  a  year,  which  would  seem 
ample  for  a  person  of  his  apparently  economical  habits  ; 
to  which  the  small  value  of  the  clothing  left  by  him 
furnishes  a  clue.  It  will  be  seen  that,  independent  of 
any  other  considerations,  there  is  no  little  doubt  cast 
•upon  the  claim  by  the  facts  above  stated.  But  there 
remains  a  question  as  to  whether  it  can,  under  the  most 
favorable  aspect  of  the  testimony  on  his  side,  be  allowed 
to  the  administrator,  whatever  the  sum  may  be. 

It  was  held  by  Chancellor  Walwouth,  as  already 
stated  in  Purdy  v.  Williams  {supra),  and  re-affirmed  by 
him  in  Clark  v.  Clark  (8  Paige^  157),  that  where  an  exec- 
utor or  administrator  claims  an  allowance  for  a  debt  due 
from  the  deceased,  on  his  final  accounting,  he  is  in  the 
same  situation  as  any  other  creditor.  The  Chancellor 
says  :  "  He  must,  therefore,  not  only  verify  the  justice  of 
his  claim  by  his  oath,  but  if  it  is  objected  to,  he  must  es- 
tablish it  by  legal  evidence,  in  addition  to  his  own  oath. 
The  object  of  requiring  the  affidavit  of  the  creditor  in 
such  cases,  is,  not  to  prove  the  existence  of  the  debt,  as 
it  is  not  evidence  for  that  purpose,  but  to  prevent  the 
exhibition  of  fictitious  claims  against  the  estate  of  the 
decedent,  which  have  been  discharged  by  him  in  his 
lifetime;  and  also  to  prevent  the  allowance  of  claims 
against  which  there  existed  a  legal  offset,  known  only  to 
the  party  presenting  such  claim,  and  which  those  who 
are  interested  in  the  estate  of  the  decedent  may  be  una- 
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ble  to  establish  by  legal  proof."  In  other  words,  when 
his  claim  is  objected  to,  the  executor  or  administrator 
must  verify  it  precisely  in  the  same  way  that  he  may 
require  any  claim  presented  to  him  by  a  claimant  to  be 
verified,  as  provided  by  2  -B.  >81,  88,  §  35.  He  must 
swear  that  it  is  dae,  that  no  part  thereof  has  been  paid, 
and  that  there  are  no  offsets  against  it.  Now,  the 
administrator  did  not  thus  verify  his  claim,  but  he  was 
sworn  as  a  witness  in  this  case  on  his  own  behalf,  which 
would  not  have  been  permitted  at  the  time  the  above 
cases  were  decided,  and  was  suffered,  without  objection, 
to  testify  concerning  this  transaction  between  himself 
and  the  deceased  ;  but  although  he  substantially  swears 
the  claim  is  due,  yet  nowhere  does  he  testify  that  the 
deceased  had  never  paid  him  anything  on  account  of  it, 
or  that  there  were  no  offsets  against  the  same.  This,  if 
not  objected  to,  and  if  it  were  true,  he  could  have  done. 
The  reason  for  the  rule  is  certainly  as  strong  now  as  it 
was  when  Williams  v.  Purdy  was  decided ;  and  under 
the  authority  of  that  case,  it  seems  to  me  to  be  my  duty 
to  reject  the  claim.  It  may  be  said  that  the  contestant 
had  the  opportunity  of  inquiring  as  to  those  facts^  and 
that,  as  she  failed  to  do  so,  she  is  concluded.  On  the 
contrary,  I  think  there  were  affirmative  facts  to  be  estab- 
lished by  the  claimant,  without  proof  of  which  he  cannot 
be  permitted  to  recover. 

An  effort  was  made  to  impeach  some  of  the  contest- 
ant's witnesses,  by  showing  simply  that  their  moral 
characters  were  bad^  the  witnesses  not  stating  that,  in 
consequence,  they  would  not  believe  them  under  oath. 
While  it  is  not  necessary  to  determine  the  Question  as  to 


388        CASES  IN  THE  SURROGATES'  COURTS. 

WOOD  9.  BUSOO. 

the  effect  of  the  evideDce  on  tluit  sabjeet,  yet,  under  the 
authority  of  Wright  v.  Paige  (38  Barb.^  438),  in  certain 
eases,  it  would  be  a  suAoient  irapeachment  to  show, 
dimply,  that  the  moral  character  was  bod.  Bat  I  appre- 
hend that  because  a  man  sometimes  worked  on  Sunday, 
or  was  in  the  habit  of  getting  intoxicated  and  abusing 
his  wife,  these  facts  alone  would  not  be  sufficient  to 
stamp  him  with  that  degree  of  moral  turpitude  which 
would  warrant  the  rejection  of  his  evidence.  As,  how- 
ever, the  disposal  of  the  case  does  not,  according  to  the 
views  already  expressed,  depend  upon  the  question  of 
the  credibility  of  those  witnesses,  no  further  discussion 
of  the  subject  is  deemed  necessary. 

It  results  that  the  claim  of  the  administrator  must  be 
rejected,  and  that  the  widow  is  entitled  to  her  distribu- 
tive share,  in  what  remains  after  deducting  the  expenses 
of  administration,  as  stated  in  the  account  and  commis- 
sions.  Intei*est  must  also  be  charged  against  the  admin- 
istrator on  the  $42i),  which  he  drew  out  of  the  savings 
bank,  at  the  rate  of  six  per  cent.,  from  May  1,  1873, 
less  $308.60,  being  the  amount  of  debts,  funeral  expenses, 
and  expenses  of  administration  paid  and  incurred  by 
him. 

As  to  costs,  were  they  the  simple  statutory  items  of 
the  old  Court  of  Common  Pleas,  I  should  be  inclined  to 
direct  so  trifling  an  amount  to  be  paid  out  of  the  fund  ; 
but  as  they  may  now  embrace  the  considerable  charges 
of  the  stenographer  of  the  court  as  a  disbursement,  I  do 
not  think  it  just  that  the  widow,  who  has  wholly  suc- 
ceeded in  the  case,  should  have  her  small  share  dimin- 
ished by  the  imposition  of  any  pctrt  of  the  burden  ;  and 
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as  the  admiQistrator  has  entirely  failed  in  the  matters  ia 
controTersy,  he  oiast  be  personally  charged  with  costs. 

Ordered  accordingly. 


Whstchksteb  County.— TION.  OWEK  T.   COFFIN,  Suebo- 

GATE. — December,  1880. 

Ha  BT WELL  V.   McM ASTER. 

In  t?ie  matter  of  the  probate  qf  the  last  will  and  testa- 
ment  of  Hugh  S.  Dunn,  deceased. 

The  Sarrogato  is  not  required  to  pass  on  any  rcqaests  to  find  upon 
questions  of  factor  of  law,  except  as  provided  in  sectivin  2545  of  the  Code 
of  Civil  Pi^ocedure,  upon  the  settlement  of  a  case.  Such  requests  may  be 
submitted  at  the  close  of  the  testimony  and  may  be  considered  by  the 
Surrogate,  but  are  neither  required  by  statute,  nor  necessary  to  protect 
the  rights  of  a  party. 

Section  102^  of  the  Code  of  Civil  Procedure  does  not  ftpply  to  Surrogates' 
Courts. 

An  imperfect  or  indistinct  subscription  of  the  testator^s  fifame  may  be 
regarded  as  his  mark,  and  thus  constitute  a  compliance  with  Uie  re- 
quirements of  the  statute. 

Mere  eccentricity  of  the  testator,  and  his  disbelief  in  any  specific  religious 
tfoeirises  will  not  suffice  to  destroy  his  testamentary  capacity. 

Apj^lioation  for  the  probate  of  a  will. 

On  September  2d,  1880,  the  deceased  executed  the 
instrnment  propounded  as  his  last  will  and  testament, 
and  died  on  October  1,  following,  at  the  age  of  about 
seventy-two  years.  He  had  no  children  or  descendants, 
and  his  heirs-at-law  were  first  and  second  cousins,  and 
his  next-of-kin  first  cousins.  His  real  and  personnl 
property  of  which  he  died  seized  and  possessed  amounted 
to  about  115,000.    He  had  been  engaged  in  the  stationery 
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business  in  the  city  of  New  York,  had  taught  school 
occasionally,  preached,  and  had  some  knowledge  of 
electricity  and  its  application  as  a  remedy  for  certain 
diseases.  The  chief  objection  alleged  against  the  admis- 
sion of  the  pai)er  claimed  to  be  a  will,  to  probate,  was 
that  the  testator  lacked  testamentary  capacity,  to  sustain 
which,  it  was  shown,  amongst  other  things,  that  he  did 
not  believe  in  the  doctrine  of  the  "Real  Presence,"  or 
transubstantiation,  nor  in  the  necessity  of  infant  baptism 
as  a  saving  ordinance.  That  he  Uved  alone,  and  caused 
himself  to  be  locked  in  during  his  last  illness  when  his 
attendant  left  him  ;  that  he  on  one  occasion  disturbed  a 
religious  meeting  by  indecent  and  abusive  remarks 
addressed  to  the  minister ;  that  he  sought  to  attend  a 
public  school  in  the  neighborhood  as  a  pupil ;  that  when 
upwards  of  sixty  years  of  age  he  fell  in  love  with  a  girl 
of  the  age  of  twelve  years.  Contestants'  counsel  sub- 
mitted requests  to  find  upon  certain  questions  of  fact, 
and  ruUngs  upon  questions  of  law. 

DEms  R.  SnncL  and  Martin  J.  Ksoon^far  propork^nt. 

Btevkn  Chtttbndbn  and  Thomas  H.  Hartwell,  for  eoniegtanta. 

The  Suebogate. — ^This  case  having  been  closed,  in  so 
far  as  the  testimony  and  oral  arguments  are  concerned, 
permission  was  asked  to  submit  briefs,  which  was  ac- 
corded. These  briefs  have  now  been  submitted,  and 
there  have  been  handed  in,  on  the  part  of  the  contest- 
ants, twenty-nine  requests  to  find  on  questions  of  fact 
and  of  law.  It  may  be  well  here  to  determine  what, 
under  the  Code  of  Civil  Procedure,  is  the  proper  practice 
as  to  the  mode  and  time  of  the  submission  of  such  re- 
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quests.  Section  2545  provides  that  "an  exception  may 
be  taken  to  a  ruling  by  a  Surrogate,  upon  the  trial  by 
him  of  an  issue  of  fact,  including  a  finding,  or  a  refusal 
to  find,  upon  a  question  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a 
trial,  without  a  jury,  of  an  issue  of  fact,  as  prescribed  ia 
article  3  of  title  1  of  chapter  10  of  this  act.  The  provis- 
ions of  that  article,  relating  to  the  manner  and  effect  of 
taking  such  an  exception,  and  the  settlement  of  a  case, 
containing  the  exception,  apply  to  such  a  trial  before 
the  Surrogate,  for  which  purpose  the  decree  is  regarded 
as  a  judgment,  and  notice  of  an  exception  maybe  filed  in 
the  Surrogate's  office.  Upon  such  a  trial,  the  Surrogate 
must  file,  in  his  office,  his  decision  in  writing,  which 
must  state,  separately,  the  facts  found  and  the  conclu- 
sions  of  law.  Either  party  may,  upon  the  settlement  of 
a  case,  request  a  finding  upon  any  question  of  fact,  or  a 
ruling  upon  any  question  of  law  ;  and  an  exception  may 
be  taken  to  such  finding  or  ruling,  or  to  a  refusal  to  find 
or  rule  accordingly.'* 

Nothing  is  here  said,  other  than  in  the  last  provision^ 
in  regard  to  requests  to  find ;  the  first  two  relating  solely 
to  the  taking  of  exceptions.  The  provisions  of  the  arti- 
cle, title  and  chapter  referred  to  (§  992,  &c.)  forbid  the 
taking  of  an  exception  to  a  ruling  upon  a  question  of 
fact ;  but  in  this  court,  as  is  seen,  it  is  permitted  to  re- 
quest a  finding  upon  any  question  of  fact,  or  a  ruling 
upon  any  question  of  law,  on  the  settlement  of  a  case, 
and  to  take  exceptions  to  such  findings  and  rulings,  &c. 
It  is  true,  that  section  1023  provides  for  requests  to  find, 
&c.y  to  be  made  to  the  court  or  referee,  but  no  excep- 
tion to  the  finding  of  facts  is  authorized  or  required.    It 
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i»  in  reference  to  this  section  that  the  provisions  of  sec- 
tion 993  apply.  The  phrase  '^  where  a  request  to  find 
thereii];K)n  is  seasonably  made"  relates  to  its  having 
been  ^^  seasonably  made,"  as  provided  in  section  1023. 
I  do  not  consider  the  latter  section  applicable  to  Sorro- 
gates^  Courts ;  the  only  requests  to  find  which  they  are 
bound  to  regard  being  contained  in  above  section  2545. 
If  the  law  were  as  it  seems  to  be  claimed  to  be  by  the 
submission  of  these  requests  to  find^  it  could  involve  the 
possible  absurdity  of  requiring  this  court  to  make  these 
different  findings ;  1st,  on  the  requests  here  submitted  ; 
2d,  on  filing  the  decision  ;  and  3d,  on  the  settlement  of  a 
case.  No  doubt  such  requests  may  be  submitted  and 
considered,  but  it  is  not  required  by  statute,  nor  neces* 
aary  to  protect  the  rights  of  a  party.  While  the  ques- 
tion is  not  free  from  difficulty,  I  confess  my  inability  to 
make  any  other  satisfactory  solution  of  it.  Perhaps  it 
would  have  been  well  to  provide  that  each  party  might 
submit  to  the  court  requests  to  find  such  facts  in  his 
favor,  and  such  rulings  of  law  as  would  logically  follow, 
as  should  be  contained  in  his  decision  to  be  filed,  where 
no  such  requests  were  made.  This  would  be  an  aid, 
rather  than  an  annoyance  to  the  court.  In  no  case  ought 
the  court  to  be  asked  to  find  anything  but  fdcU^  and 
such  as  are  material  to  the  issue,  and  not  the  evidence 
of  those  facts.  Here  the  contestants,  at  this  stage  of  the 
case,  ask  me  to  find  the  evidence  of  many  facts,  instead 
of  the  facts  themselves.  Entertaining  these  views,  I 
must  decline,  at  this  time,  the  request  of  the  contestants 
to  find  and  rule  upon  the  matters  submitted  by  them^ 
otherwise  than  as  they  may  be  covered  by  the  decision 
which  the  statute  requires  me  to  file. 
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As  to  the  merits  of  the  controversy  in  regard  to  the 
will  in  question,  I  do  not  propose  to  enter  largely  into  a 
discussion  of  the  mode  of  its  execution,  of  undue  infla- 
enoe  exercised  in  its  proeurement,  or  of  the  testamentniy 
capacity  of  the  testator.  The  principles  of  law  to  be 
applied  to  the  facts  of  this  case  have  been  too  thor- 
oughly considered  and  settled  to  render  such  discussion, 
hera,  necessary  or  profitable.  Suffice  it  to  say  that  all 
the  statutory  requirements  as  to  its  execution  seem  to 
have  been  substantially  complied  with.  He  subscribed 
bis  name,  however  imperfectly ;  and  as  his  mark  alone 
would  suffice,  if  all  the  letters  necessary  to  the  proj^er 
spelling  of  his  name  cannot  be  distinctly  made  out,  what 
he  did  write  may,  at  least,  be  regarded  as  his  mark.  I 
am  not  aware  of  any  rule  of  law  which  prescribes  for  it 
any  particular  form  or  structure.  It  is,  i)erhap3,  unnec- 
essary to  add  that  it  is  well  settled  that  a  subscription 
by  making  a  mark,  and  without  any  written  name,  is  a 
compliance  with  the  requirement  of  the  statute.  (Jack- 
son V.  Jackson,  39  iV.  Z.,  153.)  I  look  in  vain  for  evi- 
dence that  an}'  influence  whatever,  much  less  undne 
influence,  was  exercised  over  the  testator,  as  to  the  pro- 
visions of  the  will.  Mr.  Shiel,  the  lawyer  who  prepared 
the  will,  very  properly  inquired  of  the  deceased  as  to 
his  relatives,  with  a  view  to  direct  his  attention  to  those 
who  might  be  regarded  as  the  natui-al  objects  of  his 
bounty,  andr  seems  to  have  conducted  himself,  through- 
out that  transaction,  in  a  creditable  manner. 

I  can  find  nothing  in  the  testimony  which  would  jus- 
tify a  belief  that  the  testator  was  insane,  or  otherwise 
lacked  testamentarj'-  capacity.  He  seemed  to  dislike  his 
cousins,  who  wei^e  his  nearest  relatives,  for  various  rea- 
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sons,  which  were  not  based  upon  delusions.  That  he 
was  somewhat  eccentric  sufficiently  appears,  but  mere 
eccentricity  is  not  enough  to  destroy  testamentary 
capacity.  His  want  of  belief  in  the  saving  efficacy  of 
infant  baptism,  and  of  the  doctrine  of  the  Real  Presence, 
are  utterly  without  significance  on  this  point ;  nor  do 
any  of  the  other  acts  and  sayings  of  his,  which  are  urged 
as  evidence  of  his  insanity,  x>osse8S  much  more  impor- 
tance. None  of  his  relatives  ever  seem  to  have  so  much 
as  conceived  the  idea,  during  his  life,  of  having  his 
property  taken  out  of  his  hands.  He  appears,  in  so  far 
as  that  is  concerned,  to  have  been  mther  a  shrewd  and 
prudent  manager.  Under  all  the  circumstances,  he  had 
a  right,  and  it  was  not  unnatural  for  him,  to  select,  as 
the  recipient  of  his  bounty,  his  countryman  and  friend 
of  forty  years,  David  McMaster.  Their  views  were  in 
accord  upon  religious  matters,  in  which  the  deceased 
manifested  much  interest,  their  social  relations  were  in- 
timate, and  the  latter  was  his  worthily  trusted  adviser 
upon  all  his  matters  of  business. 

An  order  must  be  entered,  admitting  the  will  to  pro- 
bate, with  costs  to  the  proponent,  to  be  paid  out  of  the 
fund. 

Ordered  accordingly. 
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Westohesteb  Countt.— HON.  OWEN  T.   COFFIN,  Sukbo- 

OATS. — December,  1880. 

BaTLIS  7).    SWAETWOUT. 

In  the  matter  of  the  estate  of  Julia  P.  Baylis,  deceased. 

A  petition  under  sections  2717,  2718  of  the  Code  of  Civil  Procedure  must 
show  that  tliere  is  money  or  other  personal  property  of  the  estate  ap* 
plicable  to  the  payment  or  satisfaction  of  the  petitioners  claim,  and 
which  may  be  so  applied  without  injuriously  affecting  the  rights  of 
others. 

Whore  the  petition  alleges  the  existence  of  such  a  fund,  but  also  states 
that  the  executor  alleges  that  there  is  a  suit  pending  in  reference  to 
said  fund,  the  facts  required  under  section  2718,  cannot  be  said  to  be 
proven  to  the  satisfaction  of  the  Surrogate,  and  the  petition  must  be 
dismissed. 

A  petition  under  sections  2717  and  2718  should  not  embody  a  prayer  for  an 
intermediate  accounting  by  the  executor  under  section  2723,  subd.  8. 
Such  an  accounting  may  be  ordered  by  the  Surrogate  of  his  own  mo- 
tion, but  cannot  be  decreed  on  a  petition  under  sections 2717  and  2718. 

Where  an  executor,  cited  to  appear  under  sections  2717  and  2718,  upon 
the  return  day  files  his  petition  for  a  settlement  of  his  accounts,  under 
section  2727,  et  seg. ,  the  proceedings  are  not  consolidated  under  sec- 
tion 2728,  but  the  Surrogate  may  order  the  filing  of  an  intermediate 
account  under  section  2723,  and  direct  citations  to  issue  for  an  ac- 
counting under  section  2728.  The  two  proceedings  are  entirely  dis- 
tinct. 

Application  by  a  legatee  for  an,  order  directing  the 
payment  of  her  legacy.  The  facts  appear  sufficiently  in 
the  opinion. 

G.  G.  DuTCHEB,  for  petitioner, 

T.  G.  SwABTWOUT,  executor,  inpereon. 

The  Subrogate. — ^Maria  E.  Baylis,  a  legatee,  filed  a 
petition,  setting  forth  that  more  than  eighteen  months 
have  elapsed  since  the  issuing  of  letters  testamentary  ; 
that  she  is,  as  such  legatee,  entitled  to  the  interest  of 
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|2,000,  which  is  in  arrears  for  several  years :  that  the 
executor  had  the  fund  invested  on  bond  and  mortgage 
until  1876,  when  it  was  paid  in  to  him ;  that  since  that 
time  he  refuses  to  state  what  has  become  of  it,  except 
that  there  is  a  suit  pending  in  regard  to  it.  The  prayer 
of  the  petitioner  is  for  a  decree  directing  the  payment  of 
the  amount  due  to  her,  and  that  the  executor  may  be 
cited  to  show  cause  why  such  decree  should  not  be  made, 
and  that  upon  the  return  of  the  citation  an  order  should 
be  made  requiring  the  executor  to  render  an  intermediate 
account. 

A  citation  was  thereupon  issued^  requiring  the  execu- 
tor,  on  December  17,  to  render  an  account  and  show 
cause  why  a  decree  should  not  be  entered,  directing  him 
to  pay  the  petitioner  the  amount  claimed  to  be  dne  to 
her. 

On  the  return  day,  the  executor  filed  a  petition,  under 
sections  2727,  2728,  2729  of  the  Code,  praying  for  the 
judicial  settlement  of  his  accounts. 

The  counsel  for  the  legatee  intended  to  proceed  under 
sections  2717,  2718  of  the  Code.  He  should,  therefore, 
have  been  careful  to  show,  by  his  petition  or  otherwise, 
that  there  is  money  or  other  personal  property  of  the 
estate,  applicable  to  the  payment  or  satisfaction  of  the 
petitioner's  claim,  and  which  may  be  so  applied  without 
injuriously  affecting  the  rights  of  others,  as  provided  by 
subd.  2  of  the  last  named  section.  It  may  be  said  that 
inasmuch  as  the  petition,  in  substance,  alleges  that  the 
will,  after  providing  for  the  payment  of  certain  expenses 
and  legacies,  directs  the  remainder  to  be  invested  for 
the  benefit  of  the  petitioner ;  and  that  there  remained, 
after  the  payment  of  said  expenses  and  legacies,  the  sum 
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of  $3,000,  which  was  invested  by  the  executor  accord- 
ingly, is  suflScient  proof  of  those  facts.  I  am  inclined  to 
think  this  would  be  so,  were  it  not  that  the  petition 
shows  that  the  executor  alleges  there  is  a  suit  pending 
in  regard  to  said  sum  of  $2,000.  Where  the  facts  men- 
tioned in  subd.  2  are  not  proven  to  the  satisfaction  of 
the  Surrogate,  it  is  made  his  duty  to  decree  a  dismissal 
of  the  petition.  As  the  facts  stated  in  the  i)etition  do 
not  prove,  to  my  satisfaction,  the  facts  required  to  be  so 
established,  the  dismissal  of  the  petition  must  be  de- 
creed. 

The  petitioa  erroneously,  as  I  think,  prays  for  an  order 
requiring  the  executor  to  render  an  intermediate  account, 
under  sectipn  3723,  subd.  8.  This  fact,  doubtless,  led 
the  clerk  of  this  court  into  the  mistake  of  requiring  the 
executor,  in  the  citation,  to  render  an  account  of  his  pro- 
ceedings and  to  show  cause  why  a  decree  should  not  be 
entered,  directing  the  payment  of  petitioner's  claim.  It 
seems  to  me  that  the  proper  course  to  pursue,  under  the 
provisions  of  the  Code,  in  a  case  like  this,  is  for  the 
claimant  to  present  a  petition,  properly  verified,  under 
section  2717,  in  which  shall  be  embodied  the  facts  on 
which  he  relies  as  entitling  him  to  the  decree  under  sec- 
tion 2718,  and  in  which  should  also  be  stated  the  requi- 
site facts  under  subd.  8  of  the  last  section,  or  otherwise 
prove  them,  and  close  with  praying  for  that  decree  sim- 
ply. Then  he  would  be  entitled  to  the  decree,  unless 
the  executor  or  administrator  file  an  answer,  as  provided 
by  subd.  1.  In  case  of  the  filing  of  such  answer,  or  the 
failure  of  such  proof,  then  the  Surrogate  must  decree  a 
dismissal  of  the  petition,  and,  of  his  own  motion,  may 
make  an  order  requiring  the  executor  or  administrator, 
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under  sabd.  3  of  section  2723,  to  render  an  intermediate 
account,  but  no  decree  can  be  entered  thereon.  In  this 
case,  an  order  for  such  intermediate  accounting  should 
be  entered. 

The  executor  has,  as  already  stated,  filed  a  i)etition 
praying  that  his  account  may  be  judicially  settled,  and 
for  the  usual  citations.  This  proceeding  on  his  part,  he 
seems  to  think,  effects  a  consolidation  of  the  two  pro- 
ceedings, under  section  2728.  In  this  I  think  he  is 
mistaken.  The  last  section  provides  that  ''upon  the  re- 
turn of  a  citation,  issued  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,"  he  may  present  a  peti- 
tion, &c.  Now,  the  citation  in  this  matter  was  not  issned 
under  either  of  those  sections,  nor  is  any  "prescribed" 
to  be  issued  under  section  2723.  The  two  proceedings 
are  entirely  distinct. 

The  executor  must  be  ordered  to  file  his  intermediate 
account,  as  the  same  is  defined  in  section  2514  of  the 
Code,  and  citations  must  also  be  issued,  in  compliance 
with  the  prayer  of  the  petition  filed  by  him. 

Ordered  accordingly. 


^-^ 


WESTCHESTER  COUNTY,  DECEMBER,  1880.     399 


FOPHAHt;.  8FEi;CER. 


Westchbstbb  County.— HON.  OWEN  T.  COFFIN,   Subro- 
gate.— December,  1880. 

PoPHAM  V.  Spencer. 

In  the  TooUer  of  the  estate  of  George  L.  Spencer,  de- 
ceased. 

A  petition  by  an  executrix  of  an  executor  for  an  accounting,  under  section 
260G  of  the  Code  of  Civil  Procedure,  cannot  include  an  application 
under  section  2G93  for  the  appointment  of  an  administrator  with  the 
"Will  annexed  in  the  place  of  petitioner's  testator.  The  proceeding  in 
each  cnse  are  separate  and  distinct. 

An  executrix  of  an  executor,  although  also  a  legatee  of  such  executor's 
testator,  cannot  in  her  latter  capacity  cite  herself  as  such  executrix  lo 
account,  under  section  2G06,  because  she  cannot  sue  herself. 

The  petition  under  section  2693.  for  the  appointment  of  an  administrator 
with  thcAvill  annexed,  must  comply  with  section  2660,  and  name  some 
person  or  persons  having  the  prior  right  to  whom  such  letters  should  be 
awarded. 

The  Surrogate  who  appointed  a  deceased  executor  has  jurisdiction  over  the 
latter^s  executrix  although  appointed  by  the  Surrogate  of  another 
county,  but  so  far  only  as  the  estate  of  the  testator  of  such  deceased 
executor  is  concerned. 

Application  for  an  acconnting  by  the  executrix  of 
an  executor,  and  for  the  appointment  of  an  administrator 
with  the  will  annexed. 

George  L.  Spencer  died  in  1868,  leaving  a  last  will  and 
testament,  which  was  admitted  to  probate  by  the  SniTo- 
gate  of  Westchester  county  in  June  of  that  year.  By 
his  will  he  gave  his  household  furniture,  and  horses  and 
carriages  to  his  wife,  Lorraine  Spencer.  He  appointed 
William  H.  Popham  his  executor,  and  gave  him  power 
to  sell  and  convey  his  real  estate,  to  collect  what  might 
be  due  to  him  and  to  pay  his  debts.  The  proceeds  of 
the  real  estate,  and  the  residue  of  his  personal  property. 
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be  directed  his  execntor.  to  invest,  and  pay  the  income  to 
his  widow  during  her  life,  ^nd  at  her  death,  to  pay  certaia 
legacies.  The  executor  duly  entered  upon  his  duties 
under  the  will,  and  died  in  1880,  leaving  a  last  will  and 
testament,  which  was  admitted  to  probate  by  the  Surro- 
gate of  New  York,  and  of  which  his  widow,  Sarah  H. 
Popham,  the  petitioner,  is  executrix. 

The  latter  recently  presented  a  petition  to  this  court, 
stating  the  above  facts,  and  that  the  widow  of  Spencer 
was  insane ;  that  petitioner  was  desirous  of  rendering  a 
final  account  of  all  the  proceedings  of  said  William  H. 
Popham,  as  such  executor,  during  his  life-time,  and  of 
her  own  since  the  assets  came  into  her  hands,  and  pray- 
ing for  a  citation  requiring  the  creditors,  legatees,  Ac.,  of 
George  L.  Spencer,  dex^eased,  to  attend  a  final  settlement 
of  her  accounts,  and  for  the  appointment  of  an  adminis- 
trator with  the  will  annexed.  On  the  return  of  the 
citation,  with  proof  of  due  service  on  all  i)artie8  in 
interest,  a  question  arose  as  to  the  jurisdiction  of  the 
Surrogate  in  the  premises.  It  was  admitted  that  Mr. 
Popham  had  never  rendered  any  account  as  execntor. 

Chables  E.  Crowbll,  forpehUoner. 

D.  8.  Hbrktcx,  guardian  ad  UUmfar  the  widew^  a  lunetk. 

The  Surrogate.— The  petition  has  a  two-fold  object ; 
Ist,  the  rendering  of  an  account  by  the  executrix  of  the 
executor,  under  section  2606  of  the  Code ;  and  2d,  the 
appointment  of  an  administrator  with  the  will  annexed, 
under  section  2093.  The  proceedings  in  each  case  are 
separate  and  distinct,  and  are  improperly  sought  to  be 
united.    In  the  first,  the  only  person  to  be  cited  is  th^ 
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executrix  of  the  executor,  and  in  the  latter,  all  having 
a  prior  or  equal  right  with  the  petitioner.  The  decree  to 
be  entered  in  each  proceeding  is  different.  As  the 
petitioner  cannot  sne  herself,  she  cannot  avail  herself  of 
the  provisions  of  the  former  section  to  cite  herself  as  the 
executrix  of  Popham,  to  account  to  herself  as  a  legatee 
of  Spencer  ;  and,  under  the  latter  section,  her  petition  is 
defective  in  not  pointing  out,  as  provided  by  section 
2660,  by  name,  herself  or  some  other  person  or  persons 
having  a  prior  right,  to  vrhom  she  desires  such  letters  of 
administration  to  be  awarded.  It  does  not  show,  as  it 
should,  the  relative  rights  of  any  of  the  persons  named 
in  it. 

The  petition  must,  therefore,  be  dismissed,  without  pre- 
judice to  tlie  right  of  the  petitioner  to  renew  the  applica- 
tion, in  a  proper  form,  for  the  appointment  of  a  successor 
to  Mr.  Popham. 

Although  the  will  of  Mr.  Popham  was  proved  in  New 
York,  and  the  Surrogate  of  that  county  has  exclusive 
jurisdiction  over  7iis  estate,  and  control  over  his  executrix  . 
in  respect  to  it,  yet  section  2606  confers  upon  me  juris- 
diction over  her,  when  properly  invoked,  so  far  only  as 
the  estate  of  Spencer  is  concerned.  As  there  does  not 
appear  to  be  any  provision  made  for  a  voluntary  account- 
ing by  her,  I  will  entertain  an  application  made  by  any 
person  designated  in  that  section  as  having  a  right  to 
call  her  to  account. 

Ordered  accordingly. 

26 
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KnroB  County.— HON.  W.  L.   LIVINGSTON,  Subbogatb.— 

December,  1880. 

Laoet  v.  Davis. 

In  the  matter  of  the  final  accounting  of  John   C. 
Davis,  executor^  and  Margie  B.  Laoey,  executrix^ 
(j/TuEDERicK  Lacey,  deceased. 

Where  ED  executrix  joins  with  an  executor  in  rendering  an  account,  under 
oath,  of  all  their  proceedings,  and  the  .iccount  includes  an  unauthorized 
investment,  cuiipled  with  the  statement  that  tlic  investments  of  the 
funds  of  tlie  estate  were  made  hy  the  executors,  the  burden  rests  upon 
the  executrix,  if  slio  claims  to  l)c  exempt  from  liability  on  any  of  the 
investments,  to  prove  the  facts  on  which  she  founds  this  claim  of  im- 
munity. 

T!ie  mere  fact  that  the  other  executors  had  charge  of  the  books  of  the 
estate,  drew  cbeclis  in  their  joint  names,  and  made  the  illegal  invest- 
ment out  of  money  receive<l  by  them,  does  not  prove  that  such  invest- 
ment was  made  witliout  the  consent  of  the  executrix. 

By  includin'^  iho  ille^Gjal  investment  in  her  account,  the  executrix  declares 
her  knowledge  of  its  existence,  and  if  there  is  no  evidence  that  she 
made  an  cHort  to  collect  it,  or  that  it  could  not  be  collected,  she  ij 
liable  for  tlie  devastavit  of  her  co-executor. 

The  possession  by  the  testator  at  the  time  of  his  death,  of  shares  of  the 
capital  stock  of  a  cori>oralion,  does  not  authorize  the  executors,  upon 
an  incK  as<»  of  the  capital  stock  of  the  corporation,  to  subscribe  for 
addition:il  shares  of  such  stock  under  a  special  privilege  given  to  the 
Btocklioldcrs  of  the  corporation. 

Executors  arc  bound,  within  a  reasonable  time  after  the  death  of  the 
testator,  ti)  realize  assets  in  the  nature  of  personal  securities  and  stocks  ; 
and  if  without  justilicntion  they  retain  such  assets,  and  in  good  faith 
make  a  further  investment,  which  is  intended  to  and  does  protect  such 
assets,  they  cannot,  upon  their  accounting,  be  allowed  the  amount  of 
this  latter  investment.  Executors  arc  not  justified  in  using  the  money 
of  the  estate  in  protecting  stock  which  should  not  have  been  in  their 
possession. 

Where  executors  make  illegal  investments  out  of  a  fund,  the  interest  of 
which  is  directed  by  the  will  to  be  accumulated,  they  will  be  charged 
with  interest  on  the  amount  illegally  invested  at  the  rate  of  six  per 
cent,  per  annum,  with  annual  rests. 

An  executor  is  not  justified  in  withdrawing  moneys  from  the  fund  for  his 
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extra  compensation,  in  anticipation  of  a  settlement  of  his  accounts;  and 
having  done  so,  is  chargeable  on  final  accounting  with  the  amount  so 
withdranrn,  and  interest. 
An  executor  having  improperly  loaned  the  funds  of  the  estate  upon  a  third 
mortgage,  is  not  justified  in  paying  off  the  prior  liens  with  a  view  of 
better  securing  the  mortgage  loan,  and  is  liable  for  any  loss  occasioned 
thereby. 

Motion  to  confirm  auditor's  report.  The  facts  appear 
in  the  opinion. 

Man  &  Parsons,  far  the  executon, 

Frank  Stores  and  R  D.  Coktbbs,  in  appctUian. 

0.  T.  MiDDLEBROOK,  ffiiardian  ad  litem,far  infaTUi, 

The  Surrogate. — The  accounts  in  this  matter  were 
referred  to  an  auditor.  He  has  made  a  report  to  which 
exceptions  have  been  taken,  and  they  come  up  now  for 
consideration,  on  a  motion  to  confirm  the  said  report. 

The  executors  have  credited  themselves  with  an  invest- 
ment of  $5,000,  loaned  to  the  St.  John's  Protestant 
Ei)iflcopal  Church  in  the  city  of  Brooklyn,  on  its  note, 
without  collateral  security. 

This  was  unquestionably  an  improper  investment,  and 
the  executors  should  be  charged  with  the  $5,000  and  in- 
terest thereon,  as  reported  by  the  auditor. 

But  it  is  insisted  on  the  pari  of  the  executrix,  Mrs. 
Lacey,  that  she  is  not  liable  for  this  amount,  because  the 
loan  was  made  without  her  knowledge  or  consent. 

After  joining  with  the  executor,  Davis,  in  rendering  an 
account,  under  oath,  which  purports  to  bean  account  of  all 
their  proceedings  as  executor  and  executrix  of  Frederick 
Lacey,  deceased,  wliicli  account  contains  a  list  of  invest- 
ments including  this  loan  to  St.  John's  Church,  with  a 
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Statement  to  the  effect  that  the  said  investments  of  the 
funds  of  the  estate  were  made  by  the  executors,  it  is  in- 
cumbent upon  the  executrix,  if  she  claims  to  be  exempt 
from  liability  on  any  of  said  investments,  to  prove  the 
facts  on  which  she  founds  her  claim  to  exemption — par- 
ticularly when  those  facts  are  peculiarly  within  her 
knowledge.    (1  Oreerdeaf  on  Eoidence,  §  79.) 

The  testimony  shows  that  she  qualified  as  executrix 
and  entered  upon  the  discharge  of  her  duties  as  such. 
That  she  had  nothing  to  do  with  keeping  the  books  of 
the  estate,  and  did  not  join  in  signing  checks  until  after 
Mr.  Ockershausen's  death ;  that  at  the  time  this  loan 
was  made  the  executors  Davis  and  Ockershausen  had 
charge  of  the  money  of  the  estate,  and  drew  it  from  the 
bank  on  joint  checks ;  that  the  loan  was  made  from  the 
proceeds  of  a  bond  of  the  city  of  New  York  for  $20,000, 
which  was  paid  off  to  Mr.  Ockershausen ;  that  he 
turned  over  $5,000  of  that  amount  to  Mr.  Davis,  who 
loaned  it  to  the  St.  John's  Protestant  Episcopal  Church 
of  Brooklyn,  on  its  note,  payable  six  months  after  its 
date,  which  was  December  1,  1872  ;  that  this  loan  to  St. 
John's  Church  was  not  entered  in  the  books,  as  it  was 
considered  to  be  a  tem  porary  matter. 

This  testimony,  although  not  inconsistent  with  the 
claim  that  the  loan  was  made  without  the  consent  of  the 
executrix,  does  not  prove  that  fact.  Moreover,  as  she 
credits  herself  with  the  loan  in  her  account,  she  must 
have  been  aware  of  its  existence  at  some  time  or  another, 
and  there  is  no  evidence  that  she  ever  made  any  effort  to 
collect  it,  or  that  it  could  not  have  been  collected.  In 
the  absence  of  such  evidence  she  must  be  held  liable  for 
the  improper  investment^  for  an  executor,  though  not 
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responsible  for  the  devastavit  of  his  co-executor,  cora- 
initted  without  his  knowledge,  is  bound  on  becoming 
aware  of  it  to  take  such  steps  as  may  be  necessary  and 
proper  to  protect  the  estate  as  much  as  possible  against 
the  consequences  of  it  (Accounting  of  the  Executors  of 
MacDonald,  MSS.  Op.  in  this  court ;  Wms.  on  Execur 
tors^  p.  [1827]) ;  and  it  is  for  him  to  show  that  when  the 
devastavit  of  his  co-executor  came  to  his  knowledge  he 
did  all  that  could  be  reasonably  expected  from  him  to 
protect  the  estate,  or  that  it  was  then  useless  to  attempt 
to  do  anything.     (Styles  v.  Q-ray,  1  Mac,  <fc  (?.,  422.) 

I  find  no  error,  therefore,  in  the  auditor's  report, 
charging  the  executrix,  as  well  as  the  executor,  with  the 
amount  of  said  loan,  and  as  the  interest  of  the  fund  from 
which  it  was  taken  was,  by  the  will,  to  be  accumulated 
after  paying  the  annuity  given  to  the  executrix,  they 
must  be  charged  with  interest  at  the  rate  of  six  per  cent., 
with  annual  rests.  (King  x>.  Talbot,  40  iT.  F.,  76 ;  Adair 
«•  Brimmer,  74  Id.^  555.) 

The  executors,  which  term  includes  the  executrix, 
have  credited  themselves  with  the  sum  of  $4,400,  in- 
vested in  forty-four  shares  of  stock  of  the  Old  Dominion 
Steamship  Company.  The  testator,  at  the  time  of  his 
death,  was  the  owner  of  one  hundred  and  seventy-five 
shares  of  the  stock  of  said  company.  Subsequently,  the 
company  increased  its  capital  stock,  and  gave  to  the 
stockholders  the  privilege  of  subscribing  for  it  at  par. 
The  executors  took  their  pro  rata  share  as  above  stated. 
They  had  no  right  to  invest  the  money  of  the  estate  in 
the  capital  stock  of  a  corporation  (Ackerman  9.  Emott,  4 
Barb.,  626-;  Talbot  v.  Bang,  50  Id.y  453  ;  affi'd  40  IT.  F., 
76) ;  and  cannot  be  credited  with  this  sum  of  $4,400. 
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The  executors  have  farther  credited  themselves  with 
the  sam  of  $10,724.99  as  an  investment  in  sixteen  bonds 
of  the  Worcester  Railroad  Company.  This  investment 
ivas  made  in  good  faith^  for  the  purpose  of  protecting 
the  stock  held  by  the  estate  in  the  Old  Dominion  Steam- 
ship Company,  and  it  had  the  desired  effect ;  it  might 
therefore  have  been  justified  within  the  discretion  xk>s- 
sessed  by  the  executors  on  the  subject,  if  it  had  been 
proper  for  them  to  still  have  the  stock  on  hand.  (Col- 
linson  v.  Lister,  20  Beav.^  356 ;  In  the  Matter  of  the  Es- 
tate of  Brittin,  N.  Y.  Surr.  Ct.,  Sept.,  1878.)  But  the 
testator  died  in  1870,  and  the  bonds  were  not  bought 
until  1873.  Executors  are  bound,  within  a  reasonable 
time  after  the  death  of  the  testator,  to  realize  assets 
which  are  outstanding  on  investments  not  deemed  secure 
in  the  eye  of  the  law,  such  as  personal  securities,  stocks, 
^c.  (  Wms.  on  EafrSj  [1815,  1816].)  No  justification  is 
shown  in  this  case  for  continuing  to  keep  the  money  of 
the  estate  invested  in  the  stock  of  the  Old  Dominion 
Steamship  Company,  until  it  became  necessary,  as  a 
matter  of  protection,  to  subscribe  for  the  bonds  of  the 
Worcester  Railroad  Company.  The  executors  were  not 
justified  in  using  the  money  of  the  estate  in  protecting 
stock  which  should  not  have  been  in  their  possession. 
(Adair  v.  Brimmer,  74  N.  F.,  539,  653.)  This  amount  of 
$10,724.99  must  therefore  be  charged  back  to  them  ;  and 
as  the  interest  on  this  sum  under  the  will  would  have 
been  accumulated,  they  must  be  charged  with  intei^est  at 
the  rate  of  six  per  cent.  i>er  annum,  with  annual  rests, 
according  to  the  principle  laid  down  in  King  v.  Talbot 
(40  N.  r.,  76). 

The  executor,  Davis^  kept  the  books  and  did  the  cler- 
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ical  work  required  in  the  management  of  the  estate. 
Believing,  after  consulting  with  his  co-execntor,  Mr. 
Ockershausen,  that  he  was  legally  entitled  to  charge  for 
those  services,  in  addition  to  his  conunissions,  and  that 
$2,000  a  year  would  be  a  reasonable  compensation,  he 
paid  himself,  from  time  to  time  between  the  years  18Ti 
and  1879,  different  sums,  amounting,  in  all,  to  $17,609.14. 
These  payments  were  not  entered  in  the  books.  On  con- 
sulting counsel  on  the  subject,  he  was  informed  that  he 
had  no  right  to  such  i)ayments,  and  refunded  the  money 
to  the  estate.  Upon  the  principle  heretofore  stated,  and 
laid  down  in  King  v.  Talbot  {supTa\  he  must  be  charged 
with  interest  at  six  per  cent,  with  annual  rests. 

The  question  arises  whether  the  executrix  should  not 
also  be  charged  with  such  interest  at  six  per  cent,  with 
annual  rests ;  that  depends  upon  whether  she  consented 
to  or  acquiesced  in  these  payments  made  by  Mr.  Davis  td 
himself.  They  do  not  appear  in  the  account,  as  do  the 
investments  heretofore  considered  ;  there  is  no  evidence 
to  show  that  she  did  consent  to  them ;  and,  in  the  ab- 
sence of  any  circumstance  requiring  an  exception  to  the 
general  rule  to  be  made,  the  burden  of  proving  that  the 
payments  were  made  with  her  consent  or  acquiescence 
rests  upon  the  party  seeking  to  make  her  liable.  (HiU 
on  Trustees^  809 ;  Sutherland  v.  Brush,  7  JoJms,  Ch.^ 
17,  22.) 

The  executors  have  credited  themselves  with  a  loan  of 
$18,000  on  property  on  East  Sixteenth  street,  New  York 
city.  The  testimony  shows  that  originally  the  executor, 
Ockershausen,  made  a  loan  of  $10,000  on  this  property  ; 
that  the  loan  was  made  by  taking  an  assignment  of  a 
mortgage   for  $10,000,   held  by  Mr.    Ockershausen^  s 
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brother.  Mr.  Davis  appears  to  have  known  that  the 
loan  was  being  made,  and  signed,  with  Mr.  Ockers- 
haasen,  the  check  given  for  the  amonnt  of  the  loan. 
He  says,  however,  that  he  thought  that  the  mortgage 
was  a  first  lien  on  the  property,  and  that  he  subsequently 
discovered  that  there  were  two  mortgages  ahead  of  it, 
one  for  $5,000  and  another  for  $3,000 ;  that  upon  mak- 
ing this  discovery,  after  consulting  counsel,  he  advanced 
$8,000  to  pay  oif  the  first  and  second  mortgages,  and 
took  the  present  mortgage  for  $18,000.  The  executors 
having  been  drawn  into  making  this  loan  of  $18,000,  as 
the  result  of  an  illegal  and  improper  investment  orig- 
inally made,  must  be  held  resix>nsible  for  any  loss  which 
may  be  sustained  by  the  estate,  in  the  absence  of  proof 
that  the  property  is  ample  security  for  the  loan. 

The  same  observations  shall  apply  to  the  loan  for 
$36,000  on  the  property  on  Vandewater  street. 

The  executrix  may  have  the  opportunity,  if  she  so 
desires,  to  show  that  she  did  not  participate,  consent  or 
acquiesce  in  any  of  the  investments  disallowed.  The 
executors  must  distribute  the  share  of  Louis  F.  Lacey, 
as  directed  by  the  will,  and  carry  out  its  other  provisions 
in  relation  to  the  distribution  of  the  estate.  The  i)erma- 
nent  fund  must  be  raised  to  the  amount  required  by  the 
will,  and  the  $500  paid  to  Mrs.  Lacey  out  of  the  residuary 
estate  must  be  replaced  as  soon  as  it  can  be  done  without 
unnecessarily  disturbing'the  present  investments. 

The  auditor's  report,  as  herein  modified,  is  confirmed. 

Ordered  accordingly. 
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Kings  County.— HON.  W.  L.  LIVINGSTON,  Sukbogate.-- 

December,   1880. 

Demkert  v.  Sohnell. 

In  the  matter  of  the  probate  of  the  last  will  and  testa- 
merit  of  John  Demmert,  deceased. 

Where  a  person  enfeebled  by  old  age  or  illness  makes  a  will  in  favor  of  an- 
other person  upon  whom  he  is  dependent,  and  that  will  is  at  variance 
with  a  former  will  made,  or  intentions  formed,  when  \\U  faculties  were 
in  their  full  vii^oi*.  and  is  opposed  to  the  dictates  of  nature  and  justice, 
the  presumption  is  that  such  a  will  is  the  result  of  undue  intluence, 
unless  that  presumption  is  satisfactorily  rebutted  by  other  evidence  iu 
the  case. 

The  testator,  a  tenant  of  Mrs.  S.,  and  living  in  the  Kime  house  with  her, 
was  dying  of  a  very  painful  disease,  which  rendered  him  entirely 
helpless.  Mrs.  S.  took  charge  of  him  during  his  illness,  and  he  was 
entirely  dependent  upon  her.  Prior  to  his  sickness  he  h:ul  repeatedly 
expressed  his  intention  of  leaving  his  property  to  his  brothers  in  Ger- 
many, and  although  Mrs.  S.  had  often  asked  him,  in  jest,  to  make  his 
will  in  her  favor,  he  had  never  given  her  any  encouragement  that  he 
would  do  so,  but,  on  the  contrary,  had  declared  such  an  idea  prepos- 
terous so  long  as  he  had  brothers  living.  While  sick  and  dependent 
upcm  Mrs.  S.,  testator  made  a  will  leaving  one-third  of  his  properly  to 
Mrs.  S.  and  the  remainder  to  his  brothers.  Two  days  thereafter  he 
made  another  \yill  omitting  the  bequest  to  his  brothers,  and  malting 
Mrs.  S.  the  residuary  legatee.  A  fortnight  later,  and  only  two  days 
before  his  death,  testator  made  a  third  will,  in  all  respects  like  the 
second,  except  that  he  gave  a  small  legacy  to  each  of  Mrs.  S.'s  children. 
The  wills  ^vere  drawn  according  to  the  testator's  personal  instructions. 
Held,  that  the  circumstances  raised  the  presumption  that  the  third  will 
was  obtained  through  undue  intluence,  although  there  was  no  direct 
proof  of  Mrs.  S.'s  having  exerted  such  influence  over  the  testator,  and 
that  probate  of  the  will  nmst  be  denied. 

Application  for  the  probate  of  a  will.     The  facts 
appear  sufficiently  in  the  opinion, 

CoAiiLES  L.  Lton,  for  proponents. 
Fisher,  Uurd  &  Voltz,  for  eontesiarUs, 


410        CASES  IN  THE  SURROGATES'  COURTS. 

DBMMSaT  •.  8CHNELL. 

The  Subbooat£. — ^The  probate  of  this  will  must  be 
denied  on  the  ground  that  it  was  obtained  through  the 
undue  influence  of  Mrs.  Schnell,  the  residuary  legatee. 

The  testator  was  dying  of  a  very  painful  disease.  He 
was  a  tenant  of  Mrs.  Schnell' s,  occupying  part  of  the 
same  house  with  her.  The  housekeeper  who  had  lived 
with  him  for  nine  years  had  left  him,  finding  that  she  was 
unequal  to  the  task  and  burden  of  taking  care  of  him, 
and  he  was  thus  left  entirely  alone,  absolutely  dependent 
on  Mra.  Schnell,  not  only  for  the  care  and  attention  so 
essential  to  him  in  his  illness,  but  even  for  the  neces- 
saries of  life,  as  he  was  entirely  helpless. 

He  was  married,  but  his  wife  had  not  lived  with  him 
for  nine  years,  and  he  did  not  even  know  where  she  was. 
While  in  health  he  had  repeatedly  expressed  the  inten- 
tion of  leaving  his  property  to  his  brothers  in  Germany. 
Mrs.  Schnell  had  often  asked  him  in  jest  to  make  hia 
will  in  her  favor,  but  he  never  appears  co  have  given  her 
any  encouragement  that  he  might  do  so ;  on  the  con- 
trary, according  to  the  witness,  Bremer,  he  considered 
the  idea  of  leaving  Mrs.  Schnell  anything,  when  he  had 
brothers  in  Germany,  preposterous,  and  never  entertained 
such  a  thought.  Mrs.  Schnell  herself  testifies  that  he 
told  her  that  he  would  leave  his  money  to  his  brothers 
in  Germany  or  take  it  there  with  him  when  he  went 
back. 

Very  soon  after  Mrs.  Bremer  had  left  Demmert,  Mr. 
Kelback,  a  friend  of  his,  and  one  of  his  executors,  called 
on  Mr.  Kleinlein  to  get  him  to  draw  Demmert' s  will. 
This  was  on  October  8.  Although  the  testator  had  then 
been  ill  since  September  11,  he  was  well  enough  to  get  up 
and  walk  to  the  table  where  the  will  was  signed.  Kleinlein 
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accompanied  Relback  to  Demmert's  residence,  and  there 
drew  a  will  according  to  instructions  received  from 
Demmert,  as  I  understand  it,  whereby  Demmert  left 
one-third  of  his  property  to  Mrs.  Schnell,  and  the  greater 
part,  or  the  whole  of  the  balance  to  his  brothers  in 
Europe. 

This  will  is  alleged  to  have  been  then  and  there  exe- 
cuted by  Demmert  in  the  presence  of  Kelback  and  John 
Eberhardt  as  witnesses.  It  may  be  that  the  legacy  of 
one- third  of  his  property  to  Mrs.  Schnell  was  inspired 
by  a  feeling  of  gratitude  towards  her  on  finding  that  she 
was  willing  to  assume  the  care  of  him  after  Mrs.  Bremer ' 
had  left,  or  by  a  desire  to  compensate  her  for  the  trouble 
and  disagreeable  task  which  he  knew  she  would  have ; 
but  as  I  am  not  now  called  upon  to  pass  upon  the  valid- 
ity of  that  first  will,  it  is  unnecessary  to  express  any 
opinion  about  it. 

Two  days  later,  on  October  10,  Kleinlein  was  informed 
by  Eberhardt  that  Demmert  desired  to  change  his  will, 
and  for  the  first  time  learned  that  Demmert  had  a  wife 
living.  Kleinlein  seems  to  have  thought  that  the  law 
required  a  husband  to  make  provision  in  his  will  for  his 
wife,  and  so  when  he  went  to  Demmert' s,  on  October  10, 
to  dmw  a  second  will  for  him,  he  said  to  Demmert, 
*'  How  is  this,  I  was  not  notified  you  had  a  wife  the  first 

time Ton  can't  do  that,  yon  will  have  to 

put  the  wife  in."  Demmert  objected  that  his  wife  had 
left  him  nine  years  before  that  time,  and  Kleinlein  was 
puacled  to  know  what  to  do.  He  said,  **I  don't  know 
what  to  do  now ;  the  best  thing  is  to  get  it  in  the  hands 
of  the  court,  if  the  court  will  say  that  you  have  the  right 
to  give  her  nothing."    The  result  was  that  the  second 
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will  bequeathed  to  Demmert's  wife  one-third  of  his  prop- 
erty if  the  law  gave  it  to  lier,  and  if  it  did  not  then  he 
did  not  wish  her  to  have  anything.  It  is  claimed  on  be- 
half of  the  wife,  that  Demmert's  intention  was  to  give 
her,  by  his  will,  what  the  law  secared  to  her  if  he  died 
intestate ;  but  I  do  not  so  understand  the  testimony. 

There  was,  however,  another  departure  from  the  first 
will  in  the  second  one.  The  bequests  to  the  testator's 
brothers  in  Germany  were  omitted,  and  Mrs.  Schnell  was 
made  residuary  legatee,  so  that  the  bequest  to  her  was 
greatly  increased. 

This  change  was  in  opposition  to  the  repeated  declara- 
tions of  the  testator  while  in  good  health,  in  contradic- 
tion of  a  will  executed  by  him  only  two  days  before, 
inconsistent  with  the  claims  which  his  brothers  naturally 
had  upon  him  and  which  he  acknowledged,  but  in  accord- 
ance with  the  thought  which  had  suggested  itself  to  Mrs. 
Schnell  to  get  him  to  make  his  will  in  her  favor.  Tliat 
she  entertained  this  thought  appears  by  her  repeated 
reqiiests  to  him  to  that  effect,  though  apparently  made  in 
jest.  The  \\'ill  was  made  at  a  time  when  the  testator  was 
seriously  ill,  suffering  from  a  painful  disease ;  so  weak 
physically  that  he  had  to  be  assisted  out  of  bed,  and 
when  his  complete  dependency  upon  Mra.  Schnell  readily 
subjected  him  to  her  control.  Here  we  have  all  the  facts 
and  circumstances  by  which  the  courts  say  that  undue 
influence  may  be  proved.  (RoUwagen  v.  RoUwagen,  63  iV. 
r.,  519  ;  Horn  v.  Pullman,  72  Id.,  269,  276 ;  Forman  v. 
Smith,  7  Lans.,  443 ;  Marvin  v.  Marvin,  3  Abb.  CL 
App.^  192;  Children's  Aid  Society  z>.  Loveridge,  70  JST. 
r.,  387,  403 ;  Reynolds  v.  Root,  62  Barb.  250 ;  Mo  wry 
V.  Silber,  2  Brad/.,  133.) 
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It  does  not  appear  that  the  testator  gave  any  reason 
for  this  sudden  change  in  the  disposition  of  his  property, 
and  the  circa mstances  under  which  it  was  made  required 
that  Mrs.  Schnell  should  show  that  the  complete  depend- 
ence of  this  dying  man  upon  her  had  not  been  taken 
advantage  of  in  any  way — should,  in  fact,  repel  the  pro- 
snm];)tion  arising  from  the  facts  proved  that  the  change 
was  brought  about  by  undue  influence.  (1  Wms.  on 
JExWsy  p.  [48]  note;  Mowry  o.  Silber,  2  Bradf,^  133; 
Tyler  i?.  Gardiner,  35  N.  Z.,  559 ;  McLaughlin  v. 
McDevitt,  63  Id.,  213,  223;  Forman  c.  Smith,  7  Lans., 
214 ;  Lee  v.  Dill,  11  Ahh.  Pr,,  214 ;  Matter  of  Welsh,  1 
Bradf.,  238  ;  Kinne  v.  Johnson,  60  Barb.,  69.) 

The  rule  to  be  deduced  from  the  decisions  on  the  sub- 
ject is  this :  that  where  a  person  enfeebled  by  old  age  or 
illness  makes  a  will  in  favor  of  another  person  upon 
whom  he  is  dependent,  and  that  will  is  at  variance  with 
a  former  will  made,  or  intentions  formed  when  his 
faculties  were  in  their  full  vigor,  and  is  opposed  to  the 
dictates  of  nature  and  justice,  the  presumption  is  that 
such  a  will  is  the  result  of  undue  influence,  unless  that 
presumj^tion  is  satisfactorily  rebutted  by  other  evidence 
in  the  case. 

On  October  26,  two  days  previous  to  the  testator's 
death,  Kleinlein  was  again  sent  for  to  draw  a  third  will 
for  Demmert ;  the  change  he  desired  to  make  this  time 
consisted  in  giving  a  legacy  of  SlOO  to  Mrs.  Schnell' s 
son,  John,  and  another  legacy  of  the  same  amount  to  her 
daughter ;  otherwise  the  third  will  was  to  be  the  same 
as  the  second  one. 

This  third  will  is  the  one  now  offered  for  probate.  It 
was  properly  executed,  and  I  am  not  prepared  to  say 
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that  the  testator  did  not  have  testamentary  capacity, 
although  he  was  so  weak  that  he  could  not  sign  his  name, 
and  was  within  two  days  of  the  fatal  termination  of  a 
painful  illness  which  had  lasted  over  six  weeks. 

But  we  find  in  it  the  same  inofficious  provisions  which, 
as  we  have  seen,  may  fairly  be  attributed,  on  the  evi- 
dence, to  undue  influence  exerted  at  a  time  when  the 
testator  was  far  better  able  and  more  likely  to  resist  con- 
trol than  when  this  third  and  last  will  was  executed  ;  it 
must  therefore  be  held  that  the  same  undue  influence 
which  made  Mrs.  Schnell  sole  residuary  legatee,  to  the 
exclusion  of  the  testator's  brothers,  in  the  second  will, 
was  still  all-powerful,  and  at  work  securing  the  same 
results  in  the  third  will. 

It  is  true  that  the  proof  shows  that  the  will  was  drawn 
according  to  the  instructions  given  by  the  testator ;  but 
in  cases  of  this  kind  proof  of  instructions  given  amounts 
to  nothing  or  very  little,  for,  as  was  well  observed  by 
Lord  Chief  Justice  Wilmot  in  Bridgman  v.  Green,  cited 
in  Tyler  v.  Gardiner  (85  JV.  F.,  596):  '^n  cases  of  for- 
gery, instructions  under  the  hand  of  the  person  whose 
deed  or  will  is  supposed  to  be  forged,  to  the  same  effect 
with  the  deed  or  the  will,  are  very  material ;  but  in  cases 
of  undue  influence  and  imposition  they  prove  nothing, 
for  the  same  power  which  produces  one  produces  the 
other."     (See  also  Mowry  v.  Silber,  2  Brad/.,  138,  150.) 

Neither  is  there  any  direct  proof  that  Mrs.  Schnell 
exerted  undue  influence  over  the  testator ;  but  that  is 
not  necessary ;  it  is  sufficient  if  facts  are  proved  from 
which  undue  influence  may  be  legitimately  inferred,  in 
the  absence  of  sufficient  explanation.  (McLaughlin  v. 
McDevitt,  63  If.  Z.,  213,  220;  ChUdren's  Aid  Society  v. 
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Loveridge,  70  Id.^  387,  395  ;  RoUwagen  v.  RoUwagen,  03 
Id.,  604,  619  ;  Brick  v.  Brick,  66  Id.j  144,  149 ;  Coit  v. 
Patchen,  77  Id.,  533,  540.) 
The  application  to  admit  the  will  to  probate  is  denied. 

Ordered  accordingly. 


-•-•i 
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Weston  v.  Ward. 

In  the  matter  of  the  estate  of  Righabd  W.  Weston, 

deceased. 

Where  executors  are  directed,  by  the  will,  to  convert  the  residuary  estate 
into  money,  they  are  still  clothed  with  a  reasonable  discretion  as  to  the 
proper  time  for  the  sale  of  the  decedent's  irregular  securities,  which 
they  arc  bound,  however,  to  exercise  in  good  faitli. 

There  is  no  fixed  period  within  which  the  executors  must  exercise  their 
discretion,  but  the  reasonableness  of  any  delay  must  be  detcrmiDed  by 
the  circumstances  of  each  case. 

Where  executors,  clothed  with  a  discretion  as  to  the  time  when  the  dece- 
dent's securities  should  be  sold,  forbear  to  sell  in  the  exercise  of  an 
honest  judgment,  and  loss  results  to  the  estate,  they  are  not  liable  for 
this  error  of  judgment. 

Motion  to  confirm  auditor's  report. 

To  the  account  of  proceedings  of  the  executors  and 
trustees,  objections  were  filed,  whereupon  it  was  referred 
to  an  auditor  and  referee.  To  his  report  exceptions  were 
filed  on  behalf  of  the  three  children  of  decedent,  legatees 
under  his  will,  the  executors  and  special  guardian  of 
the  infants  not  excepting.    The  provisions  of  the  will, 
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material  to  a  consideratioa  of  the  qaestions  raised  by 
the  exceptions,  were  as  follows  : 

^' First,  I  direct  my  executors,  as  soon  as  may  be  after 
my  decease,  to  pay  and  discharge  ail  my  jast  debts  and 
funeral  and  testamentary  charges. 

''Fourth,  I  give  and  bequeath  to  my  executors  and 
trustees  hereinafter  named,  such  sum  as  will  purchase 
an  amount  of  the  bonds  or  securities  of  the  government 
of  the  United  States  of  America,  whereof  the  interest  is 
payable  in  gold,  that  will  produce  at  the  time  of  the 
purchase,  a  net  income  of  $2,500,  in  gold  coin,  per 
annum,  in  trust,  and  with  power  to  invest  and  keep  the 
same  invested  in  such  bonds  or  securities,  or  in  such 
other  securities,  and  in  such  manner  as  to  them  shall 
seem  most  for  the  benefit  of  said  fund,  and  of  the  cestui 
qvs  trust  thereof,  and  to  apply  the  interest  and  income 
thereof  to  tne  use  of  my  said  wife,  Sarah  Maria  Weston, 
during  her  natural  life 

"Thirteenth,  I  direct  my  executors,  and  the  survivors 
and  survivor  of  them,  to  convert  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  personal,  into 
money,  and  to  divide  the  net  proceeds  into  three  equal 
shares,  and  I  give  and  bequeath  to  my  executors  and 
trustees  one  of  said  shares  in  trust,  and  with  power  to 
invest  and  keep  the  same  invested  in  the  manner  afore- 
said,  and  to  apply  the  interest,  income  and  profits 
thereof  to  the  use  of  my  said  son  Warren,  until  he  shall 
attain  the  age  of  twenty-five  years,  and  upon  attaining 
that  age,  to  pay  over  and  transfer  the  same  to  him 
absolutely,  and  in  that  case  I  so  give  and  bequeath  the 
same." 

By  the  fourteenth  and  fifteenth  clauses  of  his  will. 
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decedent  made  similar  provisions,  as  regards  the  nature  of 
the  investments  and  their  amounts,  for  his  two  daughters 
Rosamond  and  Helen,  giving  them  life  interests. 

The  above  clauses  disposed  of  the  principal  of  the 
several  fands  upon  the  cessation  of  the  trusts. 

The  decedent  died  on  May  7,  1873.  His  will  bore  date 
December  9,  1870;  the  codicil  May  24,  1872.  Letters 
testamentary  issued  to  the  executors  June  9,  1873.  On 
June  22,  1874,  they  caused  an  inventory  and  appraise- 
ment of  decedent's  personal  estate  to  be  made,  the  whole 
being  appraised  at  $562,787.16.  A  portion  thereof  con- 
sisted of  one  hundred  shares  of  International  Railroad 
Company  stock,  of  the  par  value  of  $100  per  share,  ap- 
praised at  $50  per  share,  or  $6,000.  Fifteen  hundred 
shares  of  the  stock  of  the  St.  Louis  &  Iron  Mountain 
Railroad,  of  the  par  value  of  $100  per  share,  appraised 
at  $20,  or  $30,000.  Ninety-four  shares  of  the  stock  of 
the  North  Shore  Staten  Island  Ferry  Company,  of  the 
par  value  of  $10  per  share,  inventoried  as  of  no  value. 
Seven  bonds  of  the  International  Railroad  Company  of 
Texas,  of  the  par  value  of  $1,000,  appraised  at  forty- 
six  per  cent,  thereof,  or  $3,220. 

In  schedule  B.  of  the  account  filed  herein,  the  execu- 
tors say,  in  reference  to  some  of  the  above-enumerated 
shares,  ^^  a  majority  of  the  stockholders  and  bondholders 
of  the  International  Railroad  voted  to  organize  and  did 
organize,  a  new  corporation,  and  the  stock  is  now  repre- 
sented by  one  hundred  and  twenty  shares  of  the  stock  of 
such  new  com^mny,  the  International  &  Great  Northern 
Railroad  of  Texas ;  an  interest  certificate  of  said  com- 
pany for  $2,240,  and  a  scrip  certificate  for  $86.60.  The 
27 
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executors  took  no  part  in  the  organization  of  the  new 
eompany,  but  were  obliged  to  take  the  new  stock/' 

^'  A  majority  of  the  stock  and  bondholders  of  the  SL 
lionis  &  Iron  Mountain  Railroad  organized  a  new  cor^ 
poration,  known  as  the  St.  Louis,  Iron  Moantain  & 
Bonthern  Railway,  and  this  stock  is  now  represented  by 
one  thousand,  seven  hundred  and  twenty-live  shares  of  ^' 
Buch  railway  stock.  ^^The  executors  took  no  pait  in  the 
organization  of  the  new  corporation,  but  were  obliged  to 
accept  the  new  stock."  ''Of  the  securities  mentioned 
in  this  schedule,  the  shares  of  the  North  Shore  Staten 
Island  Ferry  Company,  and  of  the  Staten  Island  Qas 
Patent  Company,  are  believed  to  be  worthless." 

''The  other  securities  have  not  been  sold,  for  the 
reason  that  while  they  have  at  present  merely  a  nominal 
value,  it  is  hoped  that  they  will  hereafter  become  more 
valuable." 

In  relation  to  the  stock  and  bonds  of  the  International 
Railroad  Company  of  Texas,  the  auditor  reported  that : 

"  The  one  hundred  shares  (of  stock)  were  appraised  in 
the  inventory  at  fifty  per  cent,  of  their  i>ar  value,  to  wit, 
$5,000.  And  the  seven  bonds  of  said  road  at  forty -six 
per  cent,  of  their  par  value,  to  wit,  $3,220.  The  evidence 
produced  before  me,  other  than  the  said  official  appraise- 
ment set  forth  in  said  inventory,  is,  in  my  judgment, 
insufficient  to  establish  the  value  of  said  one  hundred 
shares  (of  the  stock),  at  any  time  since  the  death  of  the 
testator.  The  evidence  of  one  or  two  transactions  be- 
tween private  parties  does  not  seem  to  me  to  establish 
actual  or  market  value.  The  market  value  of  the  seven 
bonds  of  said  company,  on  December  17,  1873,  was 
$607.30  each,  that  being  the  average  price  realized  at  an 
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auction  sale  of  such  bonds  in  the  city  of  New  York  on 
that  day.  Aside  from  the  appraisenient  in  said  inven- 
tory, the  evidence  is  insufficient  to  establish  any  market 
price  or  value  of  said  bonds,  at  any'other  day  or  date 
since  the  death  of  said  testator." 

This  finding  was  excepted  to,  and  it  was  argued  in 
support  of  the  exception,  that  the  bonds  were  worth  at 
the  time  of  decedent's  death  about  seventy-five  cents  on 
the  dollar,  and  six  months  after  sixty  to  sixty-four  cents ; 
that  the  shares  of  stock  were  worth  by  the  inventory 
forty-six  cents ;  that  '^  now  "  the  bonds  are  worth  fifteen 
to  twenty  cents  on  the  dollar,  and  the  stock  nothing ; 
and,  generally,  that  the  executors  erred  in  that  they  did 
not  dispose  of  them  in  a  reasonable  time. 

As  to  the  St.  Louis  &  Iron  Mountain  (and  Southern) 
Railway  shares  the  auditor  reported  as  follows : 
*^The  market  value  of  each  of  said  shares 
On  June  12  to  18,         1873,  was  |80 

"      **      20  "July  10,     "        "  76 

"    July  11  "  August  4,  "        "  70 

"    Augusts,  "        "  69 

"    December  4  and  5,     **        "  65 

"    December  6  to  16,     "        "  63 

**    February  9,  1874     "  67 

"         "    20, 21  and  24,  «        "  64 

"    March  6  to  17,         -"        "  60«  to  60 

"        **  20  to  April  2,  "  "  64 

"  April9"Mayl,  **  "  from  47  to  30 

"  May,  "  "  33 

"  June,  "  "  16 

"  August,  "  "  13 
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On  September  4,  1874,  was  $16 

«    October,  "        "  15.60 

"    November,  "        "  17 

"    April  25,  1879,     **  22 

**  The  testator  purchased  one  thousand  shares  of  the 
said  stock  in  August  and  September,  1872,  at  the  follow- 
ing prices :  seven  hundred  shares  at  $59 ;  one  hundred 
shares  at  $58.75;  two  hundred  shares  at  $59.25  each, 
making  the  aggregate  purchase-price  of  the  one  thousand 
shares  $59,168.60. 

^'The  executors  found  a  memorandum  account  of  the 
purchase  of  said  shares,  in  a  box  containing  securities, 
and  at  the  bottom  of  the  said  account  were  the  words, 
*To  be  held  firmly  ;  a  dividend  expected  in  two  years,' 
in  the  handwriting  of  the  testator. 

*'  It  is  not  known  precisely  when  or  at  what  price  the 
testator  purchased  the  other  live  hundred  shares  of  said 
stock.  The  executors  found  them  in  the  hands  of  the 
brokers,  who  purchased  them  for  the  testator,  and  sub- 
ject to  a  lien  for  S4j,000  of  their  purchase-price,  they  hav- 
ing advanced  the  same.  The  executors  paid  this  $45,000 
on  June  8,  1874,  with  interest. 

"The  testator  had  been  engaged  in  business,  in  part- 
nership with  Mr.  Gray,  one  of  his  executors,  since  1846, 
a  period  of  twenty-seven  years.  He  was  sick  but  a  short 
time,  and  attended  to  his  business  up  to  a  week  before 
his  death. 

*'  The  stock  of  the  St.  Louis  &  Iron  Mountain  road 
brought  $102  in  1872.  In  January,  1873,  it  was  $94.  In 
l«Vbrnary  of  that  year,  the  company  paid  to  its  share- 
holders a  dividend  of  thi*ee  per  cent.    From  this  time  its 
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price  in  market  had  declined,  so  that,  about  the  time  the 
testator  died  it  was  selling  at  eighty,  and  it  continued  to 
decline,  as  shown  in  the  statement  of  market-values  be- 
fore given.  No  facts  causing  such  decline  are  shown  prior 
to  the  great  panic  which  occurred  in  September,  1873. 

''  No  proper  sale  of  these  stocks  could  liuve  been  made 
after  the  commencement  of  the  panic  for  some  months. 
In  November  1873,  there  were  some  sales  at  fifty-five.  In 
December  they  began  to  recover. 

''  The  highest  point  of  the  recovery  was  reached  in  the 
early  part  of  February,  1874.  Prom  that  time  the  market 
pric<d  of  said  stocks  gradually  declined,  with  fluctuations, 
until  it  reached  $10. 

*^  The  principal  revenue  of  said  road  was  derived  from 
carrying  iron*  The  iron  business  was  prostiuted  after 
the  panic,  so  that  the  revenue  from  this  source  '  almost 
entirely  fell  off.'  No  dividend  has  been  paid  by  the 
company  since  February,  1873. 

^^  The  executor  Ward  owned  several  thousand  shares 
of  the  stock  of  said  road,  which  he  continued  to  hold. 
In  February,  1874,  he  bough);  one  thousand  additional 
shares  at  $65.60. 

*'  Baring  Brothers,  bankers,  of  London,  for  whom  Mr. 
Ward  was  agent  in  this  country,  also  owned  several 
thousand  shares,  and  they  have  continued  to  hold  them 
to  the  present  time.  This  road  was  consolidated  with 
several  other  connecting  roads  in  May,  1874.  This  scheme 
of  consolidation  was  in  motion  several  months  before  the 
date  last  mentioned.  The  stock  was  $10,000,000,  and  it 
was  at  the  time  of  said  consolidation  indebted  in  a  like 
sum,  and  was  mortgaged  for  the  greater  part  of  this  in- 
debtedness.   The  road  was  projected  with  special  refer- 
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ence  to  the  iron  basineas.  No  such  depression  of  this 
business  had  been  known  in  the  history  of  the  road,  as 
followed  the  panic  of  1873. 

^^  The  .said  executors,  shortly  after  the  death  of  the 
testator,  before  lett^s  testamentary  were  issued  to  them, 
and  from  time  to  time  thereafter,  consulted  together, 
and  sought  advice  from  others  supposed  to  be  competent 
to  adyise  on  the  subject,  as  to  whether  it  was  advisable 
to  sell  said  shares  and  bonds,  and  they  came  to  and  held 
the  conclusion  that  it  would  be  for  the  interest  of  the 
estate  to  defer  selling,  and  to  hold  said  stocks  and  bonds 
for  better  prices  than  from  time  to  time  prevailed.  They 
believed  and  remained  of  the  belief  that  more  would  be 
realized  to  the  estate  by  deferring  the  sale  than  by 
selling  at  any  prices  which  said  bonds  and  stocks  would 
have  brought  since  the  death  of  the  testator. 

"  For  that  reason  they  have  not  sold  or  offered  them 
for  sale. 

^*  In  so  holding  said  stocks  and  bonds  for  better  prices, 
said  executors  acted  aocording  to  their  best  judgment, 
for  the  interest  of  said  estate." 

The  exceptions  controverted  this  finding  of  facts  in  the 
following  particulars,  viz. : 

1st.  That  the  auditor  should  have  found  that  the  one 
thousand  shares  purchased  in  August  and  September, 
1872,  were  the  only  shares  of  said  stock  which  were 
assets  of  the  estate  ;  that  he  erroneously  found  that  the 
testator  purchased  the  other  five  hundred  shares ;  that 
the  executors  found  them  in  the  hands  of  the  brokers  : 
that  such  brokers  purchased  them  for  the  testator ;  that 
such  five  hundred  shares  were  subject  to  a  lien  for 
946,000  of  their  purchase- price^  or  that  said  brokers  had 
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advanced  the  same ;  that  no  proper  sale  of  these  stocks 
coald  have  been  made  after  the  commencement  of  the  * 
panic  for  some  months  ;  that  he  erroneously  made  find- 
ings, and  based  his  decision  on  the  dealings  of  the  ex- 
ecutor, Ward,  and  Baring  Brothers,  matters  which  were 
immaterial  and  irrelevant ;  that  he  erroneously  found— 
that  the  executors  acted  for  the  interest  of  the  estate ; 
that  they  were  concededly  entitled  to  take  a  reasonable 
time  in  which  to  convert  said  shares  and  invest  the  pro- 
ceeds ;  that  he  erroneously  found  or  implied  that  they 
would  not  be  chargeable  with  the  loss  by  depreciation 
within  this  time  ;  and  the  exceptions  farther  controverted 
all  of  the  auditor^s  deductions  from  the  facts  so  found 
by  him. 

The  auditor  reported  that  the  ninety-four  shares  of  the 
North  Shore  Staten  Island  Ferry  Company  have  not  had 
any  market  value  since  the  testator's  death,  and  that  the 
executors  were  unable  to  sell  the  same,  to  which  excep- 
tions were  filed. 

Schedule  B.  of  the  account  contained  the  following 
item  of  loss  to  the  estate. 

''  Loss  on  $57,000  U.  S.  bonds,  6s  of  1881. 
Cost  $60,191.26 

Bold  for  62,985.00— $3,206.35." 

In  overruling  the  objection  to  the  allowance  of  which, 
the  auditor  says :  '^If  the  executors  had  retained  those 
bonds  until  they  were  called  in  by  the  government,  they 
would  have  received  only  their  par  value.  They  sold 
them  at  a  premium,  although  at  less  than  they  had  cost. 
It  does  not  appear  that  the  estate,  or  those  interested  in 
it,  would  have  been  any  better  oflF  if  such  sale  had  not 
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been  made.    It  does  not  appear  that  any  one  has  been 
iDjured  by  that  sale."     .    . 

It  appeared,  from  the  acconnt,  and  the  testimony  of 
the  executor,  Gray,  that  the  executors,  on  June  19, 1873, 
purchased  $43,000  U.  S.  6s,  1881,  at  116^,  on  account  of 
the  trust  for  H.  E.  Weston,  at  a  cost  of  $49,987.50  ;  on 
June  18,  purchased  $50,000  U.  S.  6s,  JJs,  at  llS^i,  on 
account  of  the  trust  lor  Mrs.  Sarah  M.  Weston, 
$67.437.50 ;  on  June  18,  19,  21,  bought  $300,000  U.  S. 
bonds  of  1881,  for  and  on  account  of  residuary  legatees, 
at  a  cost  of  $348,637.46.  The  loss  occun*ed  upon  a  sale 
of  $67,000,  in  amonnt,  of  the  bonds  included  in  the  last 
purchase. 

Exceptants  claimed  that  the  executors  should  be  per- 
sonally charged  with  such  loss. 

The  executors^  account  of  proceedings  stated  that  de- 
cedent ''  was  the  owner  in  fee,  at  the  time  of  his  decease, 
of  an  undivided  half  of  a  country  place  at  Dobbs^  Ferry, 
in  the  county  of  Westchester,  and  state  of  New  York, 
Said  country  place  was  subject  to  the  lien  of  two  mort- 
gages, one  for  $4,000,  and  the  other  for  $60,000.  There 
are  upon  it  a  valuable  dwelling  and  outhouses,  which 
necessitated  the  care  of  a  competent  person. 

*^  The  said  mortgages  have  since  the  death  been  paid  off, 
and  said  executors  have  paid  one-half  thereof  out  of  the 
moneys  in  their  hands  belonging  to  said  estate. 

'^The  executors  have  also  paid  one-half  of  the  taxes  im- 
posed upon  said  country  place,  one-half  of  the  insurance, 
one-half  of  the  interest  on  said  mortgages,  from  time  to 
time,  as  said  interest  became  due,  and  one-half  of  the 
expenses  of  taking  care  of  said  place,  dwelling-house  and 
outbuildings.'^ 
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In  overruling  the  objection  to  such  payments,  the 
auditor  found  "that  from  the  testator's  death  to  the 
present  time,  there  has  been  no  such  demand  or  market 
for  the  Dobbs'  Ferry  property,  or  similar  property,  as  to 
establish  a  market  price  theref or ; '  and  that  said  execu- 
tors have  not  been  able  by  due  diligence  to  effect  a  proper 
sale  of  the  said  property.  I  do  not  think  that  the  objec- 
tions, in  respect  to  said  prices  of  property,  have  been 
sustained  by  the  evidence." 

The  exceptions  sought  to  charge  the  executors  with 
the  expenses  and  the  amount  of  the  depreciation  of  said 

i 

property.  •  . 

In  relation  to  this  property,  and  also  the  North  Shore 
and  Staten  Island  Perry  Company,  the  referee  reported 
that  he  was  notified,  after  the  submission  of  the  case  to 
him,  by  the  counsel  for  all  the  objectors,  except  the  in- 
fant, Penrill  Meiggs,  that  the  objections  in  respect  to 
them  would  not  be  pressed.  Messrs.  Man  &  Parsons  ap- 
peared as  proctors  for  the  objectors  lyitil  after  such 
submission. 

Maiitin  &  Smith,  for  executon;  Aasom  P.  WniTBOEAD  and  John 
DuEii,  of  counael. 

WiiiEics  &  FoBSTER,  foT  Contestants. 

£.  R.  MiLiDE,  special  gtiardian;  Sasiuel  G.  Courtney,  ofeounsd. 

The  Surrogate. — An  examination  of  the  testimony  in 
this  case  justifies  the  findings  of  fact  contained  in  the 
referee's  report,  and  which  are  not  seriously  controverted 
by  the  contestant's  counsel.  Hence,  no  extended  abstract 
of  the  testimony  will  be  necessary  for  the  determination 
of  the  motion,  and  the  only  real  points  to  be  considered 
and  determined  are,  first,  whether  the  executor?  and 
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trustees  had,  by  the  terms  of  the  will  or  by  necessary 
implication,  a  discretion  as  to  when  sales  should  be  made 
of  the  irregular  securities,  for  the  purpose  of  the  invest- 
ment provided  for  by  the  will ;  and,  second,  if  such  dis- 
cretion was  conferred  upon  them,  or  to  be  implied  from 
the  nature  of  the  trust,  whether  they  have  so  exercised 
that  discretion  as  to  exempt  them  from  liability  for  the 
loss  resulting  thereby  to  the  estate. 

The  language  of  the  fourth  clause  of  the  will  is  some- 
what obscure,  for  the  reason  that,  in  the  first  part  of  the 
clause,  the  testator  gives  to  his  executors  a  sum  sufficient 
to  purchase  an  amount  of  government  bonds  or  securi- 
ties to  produce  interest  in  gold  at  the  time  of  the  pur- 
chase, a  net  income  of  $3,600  per  annum,  in  trast,  which 
seems  to  imply  the  duty  of  the  executors  to  purchase ; 
and  yet  this  provision  is  followed  immediately,  and  ap- 
parently as  a  part  of  the  same  sentence,  by  a  power  to 
invest  and  keep  the  same  invested  in  such  bonds  or 
securities  (meajiing  governments),  ^'or  in  such  other 
securities  and  in  such  manner  as  to  them  shall  seem 
most  for  the  benefit  of  said  fund,  and  of  the  cestui  qui 
trust  thereof  " 

It  is  proI)able  that  the  decedent  intended  to  limit  the 
authority  of  the  executors  to  the  investment  of  this  fund 
in  national  securities,  without  any  discretion,  and  to  con- 
fer upon  them  the  broad  discretion  contained  in  the 
latter  portion  of  the  clause  in  respect  to  there-investment 
of  the  f  and.  Is  it  not  more  reasonable  to  presume  that 
the  discretion  was  intended  to  apply  to  the  first  invest- 
ment as  the  result  of  the  possible  change  in  the  price  of 
government  securities,  which  might  make  it  more  desir- 
able to  invest  in  other  securities  1    It  seems  to  me  that 
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the  latter  constrnction  is  the  more  reasonable  one,  and  is 
strengthened  by  the  thirteenth  clanse,  which  directs  his 
executors  to  convert  the  remainder  of  his  estate  into 
money,  and  divide  the  proceeds  into  three  parts,  giving 
his  execntors  and  trustees  the  said  shares  respectively, 
in  trust,  to  invest  and  keep  invested  in  the  manner 
aforesaid,  for  the  reason  that,  from  the  nature  of  his 
property,  considerable  time  would  be  necessary  for  the 
judicious  conversion  of  it  into  money.  It  can  hardly  be 
assumed  that  the  decedent  intended  to  have  his  entire 
residuary  estate  invested  in  government  securities  at 
such  future  period,  without  any  discretion  to  be  exercised 
by  his  trustees,  however  great  might  be  the  premium 
upon  such  securities,  or  their  early  liability  to  be  called 
in  by  the  government.  I  am,  therefore,  of  the  opinion^ 
that  the  discretion  conferi'ed  upon  the  executors  and 
trustees,  to  invest  in  other  securities  than  governments, 
as  should  seem  to  them  most  for  the  benefit  of  the  fund 
and  cestui  que  trustSj  was  intended  to  be  conferred  upon 
them  in  respect  to  the  residuary  fund. 

It  is,  however,  proper  to  observe  that  this  is  a  collateral 
point,  for  the  reason  that,  in  respect  to  the  obnoxious^ 
securities,  there  is  no  claim  that  their  proceeds  have 
been  improperly  invested,  but  it  is  claimed  that  they 
have  not  been  converted  ae  required,  and  yet,  it  could 
hardly  be  urged  that  securities  found  in  the  hands  of  the 

* 

testator,  if  such  as  the  law  and  the  will  justify,  were  re- 
quired to  be  converted. 

This  brings  me  to  the  inquiry  whether  the  executors 
were  vested  with  any  discretion  as  to  the  conversion  of 
the  residue  of  the  estate  into  money  and  the  division  of 
its  proceeds  into  three  equal  shares. 
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In  the  case  of  Buxton  v.  Buxton  (1  Mylne  <fe  C,  80),  the 
tesfator  by  his  will  directed  his  executors,  with  all  con- 
venient speed  after  his  decease,  to  call  in  and  convert  into 
money  all  his  estate  not  theretofore  disposed  of.  The 
decedent  died  possessed  of  Mexican  bonds,  which  one  of 
the  executors  held  a  year  and  seven  months  after  his 
decease,  and  which  were  afterwards  sold  at  a  lower  price 
than  might  have  been  obtained  for  them  at  an  earlier 
period.  It  appeared  in  that  case  that  the  executrix, 
through  her  solicitor,  rei)eatedly  wrote  to  the  executor 
pressing  the  sale  of  those  bonds,  and  asking  him  to  join 
her  in  their  sale.  The  executor  refused  on  account  of 
the  declinin":  market-value  of  the  bonds,  and  afterwards 
suit  was  threatened  against  the  executor,  and  he  was 
notified  that  he  would  be  held  personally  responsible  for 
any  loss.  The  master  charged  the  executor  witli  the 
loss,  the  executor  excepted  to  his  report,  and  the  master 
of  the  rolls,  at  the  top  of  page  93,  says:  ''A  direction 
to  convert  with  all  convenient  speed  is  no  more  than  the 
ordinary  duty  implied  in  the  office  of  an  executor,  and 
there  must  necessarily  be  some  discretion.  .  .  .  The 
real  question  for  the  consideration  of  the  court  is,  whether 
a  reasonable  discretion  has  been  here  exercised  by  the 
executor ; "  and  after  stating  that  the  executor  had  been 
vigilant  and  attentive,  and  exercised  his  best  discretion, 
he  says,  at  the  bottom  of  page  95  :  "I  can  find  no  case 
and  none  had  been  produced  in  which  an  executor  has 
been  called  upon  to  bear  the  loss  that  has  arisen  because, 
in  the  honafide  exercise  of  a  reasonable  discretion,  the 
conclusion  he  came  to  has  turned  out  unfortunately ;'' 
and  after  stating  that  his  corexecutrix  had  no  right  to 
control  his  discretion,  the  court  concludes :  '^  that  the 
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master  erred,  and  that  the  executor,  in  delaying  to  dis- 
pose of  the  bonds,  exercised  a  just  discretion." 
Williams  on  Executors  (p.  1530)  under  the  head  of  De- 
vastavit, states  that  the  rule  of  liability  of  executors  and 
administrators  is  founded  on  two  principles ;  first,  that 
in  order  not  to  deter  persons  from  undertaking  these 
offices  the  court  is  extremely  liberal  in  making  every 
possible  allowance,  and  cautious  not  to  hold  executors  or 
administrators  liable  upon  slight  grounds. 

Second,  that  care  must  be  taken  to  guard  against  an 
abuse  of  their  trust.  In  King  v.  Talbot  (40  N.  F,,  76), 
the  testator's  will  intrusted  to  his  executor's  discretion 
the  settlement  of  his  affairs  and  the  investment  of  his 
estate,  for  the  benefit  of  his  heirs.  Judge  Woodruff, 
at  page  87,  in  speaking  of  this  i)ro vision,  holds  that  it 
neither  added  to,  nor  allected  the  duty  and  responsibility 
of  the  executors  ;  that  without  it  they  were  clothed  with 
discretion,  and  with  it,  their  discretion  was  to  be  exer- 
cised with  all  the  care  and  prudence  belonging  to  their 
trust  relation  to  the  beneficiaries.  Authorities  might  be 
multiplied  upon  this  point,  but  as  those  cited  have  not 
been  modified  or  overruled,  I  am  of  the  opinion  that  they 
fully  justify  the  conclusion  that,  in  respect  to  the  sale 
and  conversion  of  decedent's  securities,  the  non-sale  of 
which,  by  the  executora  and  trustees,  has  occasioned  loss 
to  the  estate,  they  had  a  discreticm  as  to  the  time  when 
it  was  proper  to  sell,  and  as  it  seems  that  there  is  no 
claim  that  they  omitted  to  convert  them  TJiala  JldeSj  I  am 
brought  to  the  consideration  whether  the  delay  and  ne- 
glect was  such  as  to  justify  the  presumption  of  bad  faith, 
and  if  not,  whether  the  exercise  of  their  discretion,  in 
good  faith,  has  exonerated  them  from  personal  liability. 
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In  the  discussion  of  this  question,  it  is  not  easy  for 
parties  interested  to  leave  oat  of  view  the  fact  that  ap- 
parently a  considerable  loss  has  resulted  to  the  estate  by 
the  failare  to  sell,  and  yet  that  fact  has  no  legitimate 
force  in  the  argument  in  determining  the  question  of 
good  faith.  For,  suppose  the  executors  bad  continued 
to  hold  the  stocks  mentioned  until  six  months  before 
this  accounting,  because  there  was  a  continuous  decline 
in  the  market  value,  under  the  honest  belief  that  the 
market  would  mend,  and  the  estate  be  saved  from  loss — 
that  belief  being  based  upon  the  opinions  and  transac- 
tions of  intelligent  business  men — and  that,  in  consonance 
with  that  judgment,  there  had  been  a  change  in  the  mar- 
ket, and  those  stocks  had  risen  to  the  value  which  they 
had  at  testator^ s  decease,  in  such  a  case,  there  would 
appear  to  be  no  ground  for  either  imputing  bad  faith,  or 
error  of  judgment ;  indeed,  in  the  matter  of  the  St. 
Louis  Iron  Mountain  &  Southern  Railway  stock, 
though  on  September  10,  1874,  it  ran  down  to  $10  a 
share,  it  is  now  quoted  at  over  $50,  showing  a  fluctuation 
that  might  well  have  embarrassed  the  trustees. 

In  respect  to  the  stock  and  bonds  of  the  International 
Railroad  Company  of  Texas,  if  the  referee  is  right  in  his 
finding  that  since  December,  1873,  there  is  no  evidence 
to  show  the  market  value  of  said  stock  and  bonds,  which 
was  prior  to  the  making  and  filing  of  the  inventory, 
there  would  seem  to  be  no  sufficient  proof  to  justify  the 
personal  charge  against  the  executors,  at  the  appraiser's 
valuation ;  for  the  testimony  shows  that  there  was  a 
gradual  decline  in  the  market  until  the  bonds  reached 
fifteen  to  twenty  per  cent.,  and  the  stock  became  worth- 
less ;  and  such  is  the  argument  of  contestant's  counsel 
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If  the  execators  had  a  discretion  as  to  the  time  of  sale, 
there  would  seem  to  have  been  an  honest  exercise  of  it, 
in  not  selling  said  bonds  and  stoclc  on  a  falling  market. 
Substantially  the  same  may  be  said  as  to  the  St.  Louis 
&  Iron  Mountain  Railway  Company  stock,  also  as  to 
the  shares  of  the  North  Shore  Staten  Island  Ferry  Com- 
pany, which  appears  not  to  have  had  any  market  value 
since  testator's  death. 

In  the  determination  of  this  case,  it  is  to  be  observed 
that  the  executors  and  trustees  stood  in  a  most  extra- 
ordinary and  exceptional  position,  for  they  became 
vested  with  the  property  upon  the  eve  of  the  most  de- 
pressing and  disastrous  commercial  revulsion  that  has 
ever  visited  this  country,  which  disturbed  and  depre- 
ciated market  values  to  an  alarming  extent — the  approach 
of  which  could  not  have  been  anticipated,  or  the  length 
of  its  continuance  predicted.  The  testimony  shows  that 
with  large  business  experience  the  executors  had  been 
associated  in  business  with  the  decedent,  enjoyed  his  - 
confidence,  and  may  be  supposed  to  have  underatood  bis 
views  in  respect  to  the  value  and  proper  treatment  of  the 
stocks  and  bonds  in  question  ;  and,  as  to  the  Iron  Moun- 
tain Railroad  stock,  the  decedent  left  a  memorandum, 
expressing  the  purpose  to  hold  the  same  ^^  firmly."  It 
also  appears  that  the  executor.  Ward,  manifested  his 
confidence  in  the  value  of  the  stock,  by  a  considemble 
purchase  thereof  in  February,  1874,  at  sixty-five  and 
one-half  per  cent.,  and  that  his  principal,  Messrs.  Baring 
Brothers,  owned  several  thousand  shares,  which  they 
continued  to  hold  at  the  time  of  this  accounting,  all  of 
which  seem  to  have  a  significant  bearing  upon  the  ques- 
tion of  good  faith. 
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The  exception  to  the  allowance  to  the  executors,  of  the 
$45,000  paid  to  Ward,  Campbell  &  Co.,  for  the  parchase 
price  of  five  hundred  shares  of  the  stock  of  the  St  Louis 
&  Iron  Mountain  Railroad  Company,  should  be  over- 
ruled, for  the  reason  that  the  testimony  shows  that  the 
purchase  had  been  made  on  the  order  of  the  decedent, 
and  was  held  by  them  as  security  for  the  payment  of  the 
purchase  price,  and  there  was  a  liability  on  the  part  of 
the  estate  to  pay  therefor,  without  regard  to  the  ques- 
tion whether  the  stock  was  then,  or  was  likely  to  be- 
come, worth  the  amount. 

Having  reached  the  conclusion  that  the  executors  and 
trustees,  in  this  matter,  have  a  discretion  which  they 
were  bound  to  exercise  in  good  faith,  as  to  the  sale  of  the 
irregular  securities,  and  that  they  did  act  in  good  faith, 
two  questions  in  this  connection  remain  to  be  considered. 

First,  whether  the  exercise  of  such  discretion  was  lim- 
ited to  any  particular  period  of  time,  and  if  not,  whether, 
second,  they  are  exonerated  by  the  finding  that  they 
acted  in  good  faith. 

In  Wood  V.  Pennoyer  (13  Ves.y  325),  the  question  arose 
as  to  the  payment  of  interest  on  legacies,  and  it  was  held 
that  the  general  rule  for  convenience  was,  to  consider 
the  personal  estate  reduced  to  possession  a  year  from  the 
death  of  the  testator,  and,  therefore,  interest  was  charge- 
able from  that  time,  though  actual  payment  might,  in 
many  instances,  be  impracticable ;  and  the  year  was 
made  the  limit  only  for  the  purpose  of  setting  the  inter- 
est  running,  though  it  appeared  in  that  case  that  there 
were  large  portions  of  the  personal  property  that  could 
not  have  been,  by  any  diligence,  reduced  to  possession 
within  the  year,  by  the  executors.    In  Dimes  v.  Scott  (4 


KEW  YORK,  OCTOBER,  188a  43t 

WflSTON  «.  WAKDl 

Jtti^s.  Ch.y  19dX  tha  testator  directed  his  trastees  to  coa« 
Tert  the  residue  of  his  estate  into  monejr,  and  invest  the 
proceeds  in  goyemment  or  real  securities.  The  trastees 
permitted  a  share  in  an  Indian  loan  at  ten  per  cent.,  to 
remain  for  several  years,  paying  the  interest  to  tha 
cestui  qtce  trust ;  the  loan  being  paid  ofE,  they  invested 
in  three  per  cents,  when  the  fonds  were  so  low  that  tha 
amount  purchased  was  considerably  greater  than  if  par* 
chased  iJb  the  end  of  a  year  trojn  the  testator's  death.  It 
was  held  rliat  th^  cestui  que  trust  were  only  entitled  to 
the  dividends  of  so  much  three  per  cent,  stock  as  conld 
have  been  ptirchased  at  the  end  of  the  year.  The  Lord 
Chancellor,  at  page  207,  on  the  au-hority  of  Howe  v. 
Lord  Dartmouth  (7  Ves.^  137),  recognizes  the  duty  of 
the  trustees  to  have  sold  the  property  within  the  u^OdX 
period  after  the  testator's  death,  and  chaiged  the  execu- 
tor with  the  difference  between  the  interest  wh  ich  the 
fund  so  converted  would  have  yielded,  and  the  amount 
actually  produced  by  the  fund.  This  case  waa  decided 
in  1828.  The  case  of  Buxton  v.  Buxton,  above  i  ited,  was 
in  1835,  and  sustained  the  executors  delay  in  tlte  sale  for 
nineteen  months,  and  the  opinion  of  the  courc  attempts 
to  fix  no  limit,  but  clearly  indicates  that  no  particular 
limit  is  or  can  be  established,  as  the  good  faith  exercisa 
of  discretion  can  alone  fix  the  limit,  which  obviously 
must  depend  upon  the  facts  of  each  particulsu*  case.  7.a 
Hughes  V.  Empson  (22  Beav.^  181),  a  loss  occurred  by  tha 
non-sale  of  Crystal  Palace  shares,  which  bore  a  premium 
at  testator^s  death,  but  subsequently  fell  to  a  discount. 
The  executors  were  charged  with  the  value  of  the  shares^ 
at  the  end  of  two  months,  because  they  had  neglected  to 
realize,  and  which,  as  I  read  the  case,  had  not  been  sold 

2S 
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at  the  accounting.  The  master  of  the  rolls,  on  fall  con- 
Bideration,  varied  the  certificate  to  twelve  months,  and 
in  considering  the  question,  he  says,  at  the  bottom  of 
page  183,  that,  under  the  circumstances  of  the  case,  he 
should  have  considered  it  prudent  to  sell  at  the  earliest 
period  ;  bnt  in  all  these  cases  a  large  discmtion  is  to  be 
allowed  to  the  executors,  and  that  he  could  not  fix  any 
particular  period  ;  and  while  he  thought  two  months  rea- 
sonable, the  executor  might  fairly  consider  it  twelve 
months,  and  he  only  charged  him  the  loss  which  occurred 
by  reason  of  the  non-sale  at  the  end  of  twelve  months. 
In  the  case  of  Gillespie  v.  Brooks  (2  Redf,^  849),  the  exec- 
utor's inventory  of  bank,  insurance,  and  other  stocks,  in 
18C5,  amounted  to  over  $71,000,  and  they  were  held  until 
February,  1875,  and  realized  over  $67,000 ;  and  it  aj)- 
peared  that  eighteen  months  after  letters  were  issued, 
they  were  worth  over  $70,000.  It  appeared  that,  in  con- 
sequence of  the  great  fire  in  Chicago  in  1871,  the  value  of 
several  insurance  stocks  considerably  decreased,  and 
some  were  rendei^ed  worthless,  up  to  which  time  there 
appears  to  have  been  no  effort  to  convert  them  into 
money.  Nor  was  there  any  evidence  of  material  fluctua- 
tion in  their  market  valae ;  and  I  charged  the  execntors 
with  the  loss,  which  occurred  by  reason  of  their  failure 
to  sell  at  the  end  of  eighteen  months  after  the  receipt  of 
letters.  At  page  359,  it  was  stated  that  the  trustees 
were  chargeable  with  the  duty  of  making  the  required 
investments,  within  a  reasonable  time  after  they  had 
assumed  the  trust,  and  that  the  counsel  for  the  legatees 
conceded  that  eighteen  months  would  be  a  reasonable 
time  in  that  case.  But  there  was  no  attempt  therein  to 
fix  any  definite  period  as  a  limit  to  f^e  discretion  of  the 
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trustees.  Perry  on  Trusts  (§  439),  lays  down  the  rule 
that  there  IvS  no  fixed  time  within  which  executors  are  to 
get  in  the  choses  in  action  of  the  testator;  that  they 
must  use  due  diligence,  and  what  is  due  diligence  depends 
upon  the  existing  facts  in  every  case,  and  a  large  discre- 
tion must  necessarily  be  vested  in  the  executor;  that, 
if  it  be  clear  that  the  trustees  have  a  discretion  to  sell 
or  not,  according  to  their  judgment,  the  case  will  be 
governed  by  the  intention. 

These  authorities,  as  well  as  reason,  justify  the  con- 
clusion that  no  definite  or  inflexible  period  can  be  tixed 
for  the  exercise  of  a  conceded  discretion,  but  that  it  must 
be  determined  from  the  circumstances  of  each  particular 
case.  The  circumstances  of  this  case  does  not  warrant 
the  fixing  of  that  limit  prior  to  the  filing  of  the  account 
in  this  proceeding,  although  it  is  evident  that  the  time 
will  come  and,  perhai)s,  has  come,  when,  in  the  exercise 
of  a  prudent  discretion,  it  will  be,  or  has  become  the  duty 
of  the  trustees  to  sell ;  for  it  cannot  be  assumed  that  such 
a  disci'etion  is  without  limit,  and  I  only  intend  to  say 
that,  on  the  evidence,  it  has  not  expired. 

In  Thompson  v.  Brown  (4  Johns.  Ch.y  619),  the  chan- 
cellor, at  p.  629,  holds  in  substance,  that  a  trustee  acting 
in  good  faith  is  treated  with  liberality  and  indulgence,  and 
where  there  is  no  willful  misconduct  or  fraud,  he  will 
not  be  held  responsible  for  loss,  especially  when  he  acts 
under  the  advice  of  counsel ;  and  Chancellor  Kent,  at 
p.  627,  on  commenting  upon  this  point,  says:  **  The  ad- 
ministrators acted  in  this  case  iu  good  faith ;  they  re- 
posed confidence  where  the  intestate  had  before  reposed 
it,  and  acted  exclusively  for  the  interest  of  others.  It 
waS|  at  most,  but  an  error  of  judgment  and  a  want  of 
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0liarp-«ighted  vigUance,  and  it  vroold  have  the  appear- 
auoe  of  great  rigor,  and  bo  hardly  reconcilable  with  the 
doctrinea  of  the  ooart,  to  make  them  reapoasible  for  the 
goods  so  wasted  by  the  sorriTiiig  partner.'^  (Lansing  v. 
Lansing,  4S  Barb.,  148.) 

In  MacRae  v.  MaoRoe  (3  Brac^.j  100),  theqnestion  arose 
whether  the  exeeator  should  be  chained  with  the  depre- 
ciation of  certain  stock,  in  which  the  decedent  had  in- 
vested, and  which  appears  to  have  been  retained  by  the 
administrator.  At  p. ^^06,  the  learned  Surrogate  says: 
*'The  ftict  of  a  fall  in  the\narket  value  of  the  stock  is  not 
of  itself  enough  to  charge  the  administrators.  The  cir- 
cumstances should  show  affirmatively  that  they  have  acted 
in  an  unreasonable  manner  in  retaining  the  stock,  and 
that  the  failure  to  sell  was  unjustifiable.' '  (SeeBouth  v. 
Howel],  3  Ves.,  665  ;  Johnson  «.  Newton,  11  BiarCj  160.) 

In  Oarrett  v.  Noble  (6  Simon,  504),  the  executors  werft 
directed  by  the  will  to  call  in  the  testator*s  personal 
estate,  with  all  convenient  speed,  but  they  continued  his 
trade  for  some  years,  and  ultimately  a  considerable  loss 
was  sustained.  Tt^e  Vice-Chancellor  refused  to  cliarge 
them  witii  the  loss,  as  they  had  acted  bona  fide,  and 
according  to  the  best  of  their  judgment,  and  at  page  £16, 
he  says :  *^  The  rale  of  law  is  that  where  irustees  bona 
fide  exert  themsdves  to  discharge  their  duty,  and  men^ly 
commit  an  error  in  judgment,  unless  there  is  a  plain 
violation  of  trust,  they  shall  not  be  visited  severely.  The 
fair  exercise  of  thdr  judgmebt  is  a  protection  to  them, 
although  the  consequences  may  be  bad.*'  In  Ring  v. 
Talbot,  above  cited,  Mr.  Justice  Woodruff,  at  p.  85, 
says  :  *^  My  own  judgment,  after  an  examination  of  the 
subject,  and  bearing  in  mind  the  natuii)  of  the  office  of 
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irastee,  its  importanoe^  and  the  considerations  which 
alone  indnoe  men  of  saitable  experience,  capacity  and 
responsibility  to  accept  its  usually  thankless  burden,  is 
that  the  just  and  true  rale  is,  that  the  trustee  is  bound 
to  employ  such  diligence  and  snch  prudence  in  the  care 
and  management,  as  in  general  prudent  men  of  discretion 
and  intelligence  in  such  matters  employ  in  their  own 
like  affairs." 

These  anthorities  appear  to  me  to  justify  the  conclusion 
that  the  executors  and  trnstees,  having  been  clothed 
with  a  discretion  as  to  the  time  when  the  securities 
mentioned  should  be  sold,  and  having  forebome  to  sell, 
in  the  exercise  of  an  honest  judgment,  believed  to  have 
been  in  furtherance  of  the  best  interests  of  this  estate, 
thongh  it  ha"),  or  may  prove  disastrous,  are  not  liable 
for  their  error  of  judgment  in  that  respect. 

I  have  examined  the  leading  cases  cited  by  the  con- 
testant's counsel,  and  they  do  not  appear  to  me  to  sub- 
stantially militate  against  the  conclusion  thus  reached. 
Heinemann  d.  Heard  (50  If.  J*.,  27),  was  a  case  where  an 
agent  was  directed  by  his  principal  to  purchase  several 
specific  descriptions  of  silk  at  prices  named.  The  agent 
neglected  to  make  the  purchase,  though  he  could  have 
made  it,  and  excused  himself  on  the  ground  that  he 
expected  prices  to  be  lower,  whereas  they  advanced,  and 
the  agent  was  charged  with  the  damages,  the  court 
liolding  that  his  orders  gave  the  agent  no  discretion. 
In  Adair  o.  Brimmer  (74  J!f.  F.,  539),  the  executors  were 
empowered  by  the  will  to  sell  certain  real  estate  and  in- 
vest the  proceeds  in  other  lands,  bonds  and  mortgages, 
or  in  such  securities  as  tliey  should  deem  safe  and  for 
the  greatest  benefit  of  the  cestui  que  iruit^  and  they 
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transferred  the  lands,  being  undeveloi>ed  coal  bnds,  for 
the  purpose  of  organizing  a  mining  corporation,  to 
develop  and  work  them,  taking  pay  in  the  stock  of  the 
corporation;  and  through  various  operations  of  the 
company,  the  pretended  investment  yielded  no  income. 
It  was  held  that  the  bonds  of  a  railroad,  secured  by  mort- 
gage on  the  lands,  issued  to  raise  funds  to  build  the 
road,  were  not  such  a  security  as  a  prudent  executor  or 
trustee  would  voluntarily  have  accepted  as  an  invest- 
ment for  trust  funds,  or  courts  of  equity  sanction ;  and 
could  not  be  sustained  as  an  investment  under  his  power, 
and  that  the  executors  became  i)ersonally  accountable  to 
the  estate  for  the  value  of  the  lands.  There  was  no 
exercise  of  a  discretion,  bat  a  plain  violation  of  the 
mandate  of  the  will.  In  Ackerman  v.  Emmot  (4  Barb.^ 
626)  the  executors  by  the  decedent's  will  were  empowered 
to  make  investments,  generally,  without  any  express 
directions  as  to  the  method  in  which  they  should  be 
made,  and  they  made  investments  in  bank  stock  which 
depreciated,  and  a  large  loss  was  sustained,  and  it  was 
held  that  they  were  liable  to  the  estate  for  the  loss,  for 
they  had  no  discretion,  but  by  law  were  confined  in  their 
investments  to  real  and  government  securities.  The 
same  principle  was  adjudged  in  the  case  of  King  v. 
Talbot,  above  cited. 

The  case  of  Cloagh  v.  Bond  (3  Mylrie  A  C,  490), 
seems  to  have  no  bearing  upon  this  case,  except  as  the 
Lord  Chancellor,  at  page  496,  in  discussing  the  duties 
and  liabilities  of  a  pei*sonal  representative  of  an  estate, 
cites  Phillips  v,  Phillips  {Oreen  Ch.  Cas.,  11),  to  the 
effect  that  if  an  administrator  omit  to  sell  property  when 
it  ought  to  be  sold,  and  it  be  afterwards  lost  without  any 
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fault  of  his,  is  liable,  or  if  he  leave  money  due  upon  i)er- 
sonal  security,  which,  though  good  at  the  time,  after- 
wards fails,  he  shall  be  held  liable ;  citing  Powell  v.  • 
Evan  (5  Ves.y  839),  and  Tibbs  v.  Carpenter  (1  Mad.y  290), 

In  Powell  V.  Evans  (5  Ves.^  838),  the  testator  left, 
among  other  property,  the  bond  of  one  Price,  guaranteed 
by  one  Roberts  for  the  sum  of  JB300.  It  appeared  that 
Price,  for  a  time  after  the  executor  received  letters,  was 
able  to  and  would  have  paid  the  amount  if  called  upon^ 
,and  that  the  executor  made  no  effort  to  collect,  nor  any 
inquiry  respecting  the  solvency  of  the  parties,  one  of 
whom  became  bankrupt,  and  the  surety  absconded,  and 
the  whole  amount  was  lost.  The  master  of  the  rolls  held 
that  the  executor  was  guilty  of  negligence,  and  therefore 
liable. 

The  forgoing  consideration  covers  the  contestant's  ex- 
ceptions to  the  referee's  findings,  as  to  the  stock  and 
bonds  of  the  International  Railroad  Company  of  Texas, 
also  as  to  his  findings  respecting  the  St.  Louis  &  Iron 
Mountain  ^Railway  shares,  including  the  finding  as  to 
the  five  hundred  shares  thereof  found  in  the  hands  of 
the  brokers,  the  purchase  for  decedent,  the  lien  thereon ; 
that  no  proper  sale  of  the  stock  could  have  been  made 
after  the  panic ;  that  the  executors  acted  for  the  interest 
of  the  estate ;  that  they  had  a  reasonable  time  to  convert 
the  same,  and  were  not  chargeable  with  the  depreciation, 
together  with  all  the  exceptions  as  to  the  referee's  de* 
ductions  from  the  facts  found  by  him  relating  thereto. 
Also,  the  exceptions  to  his  findings  respecting  the  North 
Shore  Staten  Island  Perry  Company,  which  are  stated  ia 
from  the  1st  to  the  42d  exceptions,  except  the  3d,  4th, 
5th  a^d  20th,  which  relate  to  another  matter  to  be  con- 
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flidered — which,  howeyer,  hare  not  been  considered  sep- 
arately, becanee  they  are  iterations  and  reiterations  of 
the  same  abjection,  and  because  life  is  too  short,  and 
other  daties  are  pressing. 

The  statement  of  the  loss  on  sale  of  government  bonds, 
as  stated  in  schedule  B.,  appears,  by  the  evidence,  to  have 
been  an  error  in  respect  to  the  particular  bonds  sold, 
and  the  testimony  shows  that  the  sale,  instead  of  being 
Bade  from  those  set  ax>art  for  particular  legatees,  was 
from  bonds  which  were  purchased  generally  for  the 
l)enefit  of  the  residuary  legatees,  and  had  not  been  set 
aside  or  assigned  to  any  particular  legatees,  amounting 
to  $300,000 ;  and  the  evidence  farther  shows  that  subse- 
quently $57,000  of  this  $300,000  were  sold  at  a  xnice  less 
than  was  paid  for  them,  but  still  at  a  premium.  But 
there  is  no  evidence  that  they  could  have  been  sold  at  a 
better  rate  at  a  subsequent  period,  and  it  does  ap- 
pear that  the  sale  was  made  for  the  purpose  of  paying 
off  an  incumbrance  upon  the  country  residence  at  Dobb's 
Ferry,  and  to  pay  other  liabilities.  There  is  nothing 
tending  to  show  that  the  executors  acted  either  in  bad 
faith  or  negligently  in  the  sale,  or  that  it  resulted  in  any 
loss  to  the  estate.  Hence  the  ref  asal  of  the  referee  to 
charge  the  executors  i)ersonally,  with  the  difference  be- 
tween the  purchase  price  and  the  amount  realized  on 
sale,  was  proper,  and  the  exception  thereto  should  be 
overruled. 

Ordered  accordingly. 


KEW  YORK,  AUGUST,  1880.  441 


BTEIN  V.  TTILZIireKT 


New    Yobk  County.— IIox.  D.   C.   CALVIN,  Subrogatk. — 

August,  1880. 

Stein  v.  Wilzenski. 

In  the  maiier  of  the  probate  qf  the  last  miU  and  testa- 

Tnefii  of  Johanna  Baum. 

Whore  the  tcstatrfx,  a  German,  was  able  to  speak  broken  English,  and  one 
of  tho  saliscribin:;  witnenes  testifies  that  be  was  unacquainted  with 
German,  that  lie  ivsked  tJie decedent  in  English  whetlicr  tbe  instrument 
w:i3  licr  last  will,  and  she  answered  **  Ja/*  in  German,  and  that  he  had 
prcviotisiy  been  requested  by  the  decedent  to  become  a  witness  to  her 
will,  IIclU  to  bo  a  sutUcient  request  to  ngn  as  a.  witness  and  a  sufficient 
publication  of  the  will. 

Jt  9eem€,  that  the  subscription  as  a  witness  to  the  will  by  a  person  who  is 
unable  to  understand  the  testator,  or  make  himself  understood  by  him, 
and  to  whom  the  declan&tioa  and  request  of  the  testator  must  be  trans- 
hited.  is  not  a  compliance  with  the  statute. 

The  circiimHtanco  tliat  tbe  instructions  for  drawing  the  will  arv  given  by 
the  chief  beucllciary  thereunder,  with  whom  the  testatrix,  a  woman 
ninety  years  of  age,  wa^  living  at  the  timj,  will  not  invalidate  the  will, 
where  it  appears  that  it  was  agreed  between  testatrix,  her  huslmnd  and 
the  beneficiary,  that,  upon  the  death  of  the  husband,  the  testatrix 
Bhuuld  live  with  the  beneQciary,  and  up.>a  the  death  of  testatrix  her 
property  should  go  the  beneflciary ;  that  in  pursuance  of  this  agree- 
ment testatrix  becaoMi  and  remained  an  inmate  of  the  beneficiary's 
family  l(>r  ten  years;  that  prior  to  the  execution  of  the  will  testatrix 
had  frequently  stated  that  she  intended  to  h«ve  her  property  to  the 
1)enellciary,  and  that  tbe  will  was  read  aad  explained  to  testatrix  by 
one  of  tho  subscribing  witnesses  before  execution  of  the  same. 

'  Application  for  the  prt)bate  of  tlie  will  of  Johanna 
Bantn.  The  instrument  propounded  was  dated  March 
19,  1880,  signed  by  decedent  by  her  mark,  and  t^dtnessed 
by  Ellis  Morris  and  George  S.  Dubois.  It  gives  to  Caro- 
line Wilzinski  all  her  estate,  except  $100  to  Clara  Cop- 
penheim,  and  one  feather  bed  and  jyillow,  and  appointed 
said  Caroline  executrix,  and  directed  payment  of  hei 


443        CASES  IN  THE  SURROGATES'  COURTS. 

debts  and  the  erection  of  a  suitable  monnment  over  her 
remains. 

Jacob  Stem  and  Barbette  Eohlmeyer,  as  next  of  kin, 
filed  objections  to  the  probate ;  that  the  instrument  was 
not  decedent's  will ;  that  she  was  not  of  sound  mind  or 
memory ;  that  it  was  not  executed  according  to  law ; 
that  it  was  procured  by  fraud  and  undue  influence. 

Ellis  Morris,  one  of  the  subscribing  witnesses,  being 
duly  sworn,  testified  that  he  knew  decedent  nearly  a  year 
before  her  death  ;  that  he  called  upon  her  at  her  room, 
when  she  handed  him  the  paper  propounded,  said  it  was 
her  will,  and  she  wanted  to  sign  it  in  his  presence ;  that 
the  instrument  was  in  English  and  she  requested  him  to 
translate  it  to  her,  which  he  did  by  giving  her  a  synopsis 
of  it.  She  asked  if  by  signing  it  the  bequest  would  be 
guaranteed  to  the  parties  after  her  death.  Witness  an- 
swered yes,  and  decedent  made  her  mark  to  it,  in  the  pres- 
ence of  the  witnesses  ;  that  he  translated  it  into  German, 
which  she  understood  ;  that  she  had  been  living  with  the 
beneficiary  eleven  years,  who  had  attended  to  her  wants, 
and  she  thought  it  her  duty  to  leave  what  she  had  to  her ; 
she  said  she  was  over  ninety  years  old,  and  remembered 
Napoleon  going  into  the  country  where  she  lived,  and 
spoke  of  several  young  men  who  left  for  the  war  and 
never  returned  ;  that  she  appeared  intelligent. 

On  cross-examination,  he  testified  that  the  will  was  ex- 
ecuted at  Mr.  Wilzinski's  house  ;  that  he  was  invited  to 
go  there  by  Mr.  Wikinski ;  that  he  was  called  as  a  wit- 
ness at  the  date  of  its  execution,  about  8  o'clock  in  the 
evening ;  that  he  was  told  decedent  wanted  to  see  him, 
and  went  to  the  room  and  found  her  in  bed ;  that  she 
took  the  will  from  the  pillow  or  behind  the  bed,  and  said 
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she  wanted  him  to  see  her  sign  her  will — ^in  German  ;  that 
she  could  not  talk  English ;  that  her  mental  condition  was 
good ;  that  no  other  persons  than  decedent  and  the  wit- 
nesses were  present.  She  said  she  could  not  write,  and 
made  her  mark;  that  she  was  able  to  sit  up;  that  he 
thought  the  other  witness  read  the  jraper;  that  he 
did  not  know  whether  Dabois  was  requested  to  sign  or 
not ;  that  decedent  called  the  instrument  a  testament— in 
German.  Witness  told  Dabois  in  English  what  she  said, 
and  told  him  decedent  wanted  him  to  sign  the  paper. 

George  S.  Dubois,  the  other  subscribing  witness,  being 
sworn,  testified  that  he  knew  decedent  quite  well  for  over 
three  years ;  that  she  spoke  broken,  but  he  could  under- 
stand a  great  deal  she  said ;  that  in  the  evening  he  was 
sent  for  and  he  went,  and  found  Wilzinski  and  family 
there,  who  told  witness  decedent  wanted  to  see  him.  He 
went  up  to  her  room,  when  Mr.  Morris  read  and  explained 
the  will  and  she  saifl  it  was  as  she  wanted  it,  and  asked 
him  to  sign  it ;  that  she  had  spoken  to  him  about  it  be- 
fore ;  that  Mr.  Morris  asked  her  in  German  if  she  wanted 
him  to  witness  the  will ;  that  she  spoke  of  having  lived 
with  Mrs.  Wilzinski,  and  she  wanted  her  to  get  that ; 
that  she  appeared  to  be  intelligent  and  clear-minded. 

On  cross-examination,  he  testified  that  he  did  not  re- 
member the  month  or  day  when  this  occurred;  that  it 
was  about  8  o'clock  in  the  evening,  and  Mr.  Wilzinski 
came  for  him  ;  witness  did  not  understand  German  ;  that 
he  did  not  understand  what  she  said  to  Mr.  Morris,  ex- 
cept as  he  interpreted  it. 

On  re-direct  examination,  he  testified  that  decedent 
talked  broken  English  a  little ;  that  he  read  the  paper 
before  he.  signed  it ;  that  he  spoke  to  her  in  English  and 
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she  said  '^  Yah,"  and  appeared  to  uaderstand  it ;  that  he 
could  not  have  told  vrhat  the  paper  was  if  he  had  not 
r^ud  it ;  that  witness  aaked  decedent  in  English  if  it  was 
her  will,  and  she  said  ^^  Yah,"  and  that  Mr.  Morris  asked 
her  if  that  was  her  testament,  and  she  said  ^^  Yah  ;" 
that  '^Johanna  Banm,  her  mark,"  was  written  by  Mr. 
Morris. 

The  witness  Morris,  being  recalled^  testified  that  the 
figures  19  and  March  and  1880  were  in  his  handwriting, 
and  on  re  cross-examination,  he  testified  that  lie  made 
the  erasure  and  alteration  a  minute  or  two  before  signing, 
in  the  presence  of  Dubois ;  that  he  made  the  change 
without  anybody's  suggesting  it. 

Here  the  proponent  rested,  and  the  contestants  called 
Max  M.  Sterne,  who  testified  that  he  knew  decedent,  and 
thought  her  weak-minded  because  she  asked  him  to  dance 
with  her,  and  take  her  to  balls ;  that  she  had  a  poor 
xnemoiy,  and  wandered  in  her  conversation ;  and  that  she 
said  slio  would  leave  the  principal  part  of  her  proi)erty 
to  Rose  Kolilmeyer* 

Rosa  Deuzer,  sworn  for  contestants,  testified  that  she 
knew  decedent.  She  didn't  know  her  age,  but  thought 
she  was  about  one  hundred  ;  that  for  the  last  five  yeara 
witness  thought  her  weak  and  absent-minded,  and  that 
she  told  her  she  would  like  to  be  a  child  again ;  that  she 
was  forgetful,  and  said  she  would  give  a  part  of  her  money 
to  Rose  Kohlmeyer. 

Mrs.  Clara  Coppenheimer,  sworn  for  contestants,  testi- 
fied that  decedent  often  visited  her  for  two  or  three  weeks 
at  a  time ;  she  came  whenever  she  was  sick,  and  she  said 
witness  was  her  only  friend  ;  that  she  was  forgetfal  and 
afflicted  with  dropsy  ;  she  told  her  she  would  not  forget 
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Iter ;  that  sha  would  leave  something  to  Mrs.  Wilzinski 
and  Bosa,  and  that  she  liked  Rosa ;  that  while  sick  at 
Mrs.  Wilzinskrs,  the  latter  asked  her  to  have  a  nurse, 
and  she  declined  on  account  of  the  cost,  so  Mrs.  Wilzin- 
ski hired  and  paid  the  nurse ;  that  witness  expected  to 
get  $150,  an^  that  decedent  told  her  she  didn't  like  to 
make  a  will,  because  she  didn't  know  how  long  she 
should  be  sick,  or  how  much  money  she  would  need. 

Mrs.  Babette  Kohlmeyer,  sworn  for  contestants,  testi- 
fied that  Rose  Kohlmeyer  was  her  daughter  and  decedent 
her  aunt ;  that  she  sometimes  visited  her  in  the  last  year 
of  her  life  ;  that  her  inem<»*y  was  not  good.  She  would 
lay  things  down  and  forget  where  she  laid  them ;  that 
she  often  said  she  would  leave  something  to  Rosa ;  a  few 
days  before  her  death  she  visited  her  at  Mrs.  Wilzinski^s 
and  she  didn't  recognise  her  at  first,  but  did  when  told 
who  she  was. 

The  contestants  here  rested,  and  the  proponents  called 
Mrs.  Caroline  Wilzinski,  who,  being  sworn,  testified  that 
decedent  was  a  cousin  of  her  father;  that  decedent's 
husband,  before  his  death,  asked  witness  if  she  would 
take  care  of  his  wife,  and  witness  said  she  would,  and 
that  she  lived  with  her  for  the  last  ten  years  of  her  life ; 
that  she  told  witness  she  didn't  want  any  of  her  I'elatives 
to  have  anything,  except  Mrs.  Coppenheimer,  and  that 
when  they  called  not  to  let  them  in. 

On  cross-examination,  she  testified  that  she  complained 
of  asthma  the  last  year;  that  she  spoke  of  making  a 
will ;  witness  was  not  present  when  it  was  executed  ;  that' 
it  was  made  before  deced^^nt  took  to  her  bed,  and  she 
wanted  it  read  in  German,  because  she  didn'  t  understand 
English,  and  she  was  afraid  ol  trouble ;  that  she  was  last 
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out  of  the  house  about  six  weeks  before  her  death,  and 
went  to  the  bank  with  witness ;  that  she  told  witness  she 
had  made  the  will  the  day  after  it  was  made,  which  was 
before  she  went  to  the  bank,  and  a  couple  of  weeks  be- 
fore she  took  to  her  bed ;  that  she  was  deaf  and  restless 
at  night ;  that  her  memory  was  good ;  tha^  she  didn'  t 
know  who  drew  the  will,  except  decedent  told  her  wit- 
ness's son  did,  and  that  witness  should  get  a  German 
and  American  as  witnesses,  for  there  would  be  trouble  ; 
that  decedent  paid  most  of  her  bills  for  medicine  hei* 
self ;  that  she  gave  witness  $300  four  or  five  years  ago. 

On  re-direct-examination,  she  testified,  and  that  after- 
wards she  said  she  didn't  know  but  she  should  need  the 
money,  and  witness's  husband  gave  her  his  note  for  it; 
that  witness's  son  Lewis  read  the  will  to  her ;  that  a  note 
was  given  when  the  money  was,  and  she  tore  it  up,  but 
afterwards  asked  for  another. 

Mrs.  Rebecca  Lichtenberg,  sworn  for  proponent,  testi- 
fied that  she  knew  decedent  over  thirty  years ;  that 
about  two  weeks  before  her  death  she  called  upon  her, 
and  she  inquired  where  witness  lived,  and  if  she  was  the 
person  who  once  lived  in  Grand  street ;  witness  said  yes, 
and  decedent  said  witness's  husband  was  once  on  tlv) 
police,  and  that  her  husband  was  on  the  police  thirty-two 
years  before  ;  and  that  she  remembered  witness's  child, 
who  was  then  two  and  a  half  years  old ;  and  that  she 
called  upon  her  two  hours  before  she  died,  and  she  rec- 
ognized her  and  called  her  by  name ;  that  a  week  before 
she  spoke  of  wishing  to  see  witness's  daughter,  and  the 
clothes  she  had  on  when  she  had  a  picture  taken. 

Mrs.  Caroline  Braun,  sworn  for  proponent,  testified 
that  she  knew  decedent;  that  decedent  told  her  that 
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she  was  taken  in  charge  by  Mrs.  VVilzinski  at  her 
husband^ s  death,  and  whatever  she  had  at  her  death  was 
to  go  to  her ;  that  her  mind  was  perfectly  clear. 

On  cross-examination,  she  testified  that  decedent  told 
her  this  several  times,  aboat  two  years  before  her  death  ; 
that  she  said  this  conversation  had  taken  place  between 
her  husband  and  herself  and  Mrs.  Wilunski. 

Bridget  Ryan,  sworn  for  proponent,  testified  that  she 
was  a  servant  in  Mrs.  Wilzinski's  house  and  knew 
decedent,  and  that  she  had  a  good  strong  memory, 
and  told  witness  that  all  she  had  was  to  go  to  Mrs. 
Wilzinski. 

On  cross-examination,  she  testified  that  she  waited 
upon  decedent ;  she  told  witness  that  her  husband  said, 
before  his  death,  she  should  live  with  Mrs.  Wilzinski, 
and  that  all  she  had  should  go  to  her  ;  that  she  said  this 
about  five  months  before  her  death. 

Henry  Wilzinski,  sworn  for  proponent,  testified  that 
he  was  the  son  of  Mrs.  Wilzinski,  the  principal  legatee, 
and  that  he  had  frequently  heard  decedent  say  that 
when  she  died  all  she  had  would  go  to  his  mother. 

On  cross-examination,  he  testified  that  he  was  an 
attorney  and  drew  the  will ;  that  his  mother  told  him 
decedent  desired  him  to  do  so ;  that  he  asked  his  mother 
to  ask  decedent  how  she  wanted  it,  and  she  went,  and 
returned  and  told  him,  and  he  drew  a  draft  in  lead 
pencil,  and  was  afterwards  told  that  she  desired  a  clause 
providing  for  the  erection  of  a  tombstone ;  and  witness 
left  the  paper,  saying  one  of  the  boys  might  write  it  out 
and  decedent  execute  it ;  that  he  never  saw  it  afterwards, 
and  never  saw  the  will  till  after  her  death,  which  is  a 
copy  of  the  diaf  t  he  drew ;  that  she  had  before  spoken  to 
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him  to  draw  her  will ;  that  his  brother  drew  the  will, 
who  resided  with  his  father. 
Probate  of  the  will  was  granted. 

HsNBT  II.  WwziXMKL,  for  pnpojteiU, 
TowHUST  ft  WoLP,  fir  ctmUilaiU. 

The  Surrogate. — There  are  bat  two  qaestions  to  be 
considered,  as  the  result  of  this  testimony.  The  first  is 
whether  the  subscription  to  the  will  by  the  witness 
Dubois,  unable  to  understand  German,  and  to  whom 
the  declaration  and  request  of  the  testatrix  had  to  be 
translated  by  the  other  subscribing  witness,  was  a  com- 
pliance with  the  statute.  The  object  of  requiring  two 
subscribing  witnesses  is  undoubtedly  to  guard  against 
imposition  upon,  or  mistake  of,  the  testator,  and  in  a  case 
where  one  of  the  witnesses  must  depend  upon  the  state- 
ment of  the  other  as  to  what  is  said  by  the  testator,  he 
would  appear  to  be  a  witness  only  as  to  the  act  of  signing^ 
and  if  that  were  literally  true  in  this  case,  I  should 
certainly  hesitate  in  holding  it  sufficient  proof. 

Suppose,  for  example,  both  subscribing  witnesses  had 
been  incapable  of  understanding  a  word  of  what  the  de- 
cedent said,  and  an  interpreter  had  stated  to  them, 
respectively,  that  the  decedent  declared  to  them  that  the 
instrument  was  her  last  will  and  testament,  and  that  she 
requested  them  to  subscribe  their  names  as  witnesses 
thereto.  They  would  have  no  assurance  of  the  fact> 
except  the  statement  of  the  interpreter,  and  the  verity 
of  the  act  would  seem  to  be  entirely  dependent  upon  his 
testimony,  as  to  the  truthful  interpretation.  And  it 
seems  to  me  that  it  would  fall  shorty  altogether,  of  the 
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I)roof  of  the  material  facts  required  by  the  statute,  and 
that  those  declarations,  thus  interpreted  to  two  witnesses, 
would  add  nothing  to  a  like  interpretation  to  one.  But 
in  this  case,  the  decedent  did  understand  and  speak  some 
English,  and  the  witness,  Dubois,  swears  that  the  in* 
quiry  was  made  by  him,  of  the  decedent,  in  English,  if 
the  instrument  was  her  last  will,  and  she  answered  ^' Ja,'' 
and  that  when  the  other  witness  appeared  to  ask  the 
question  in  German,  she  answered  in  the  same  way  ;  and 
that  in  the  question  the  other  witness  used  the  word  tes* 
tament,  and  that  he  had  been  theretofore  requested  to 
become  a  witness  to  her  will  by  decedent.  Under  this 
proof  I  am  inclined  to  hold  the  will  to  have  been  duly 
executed. 

The  second  is  whether  the  testimony  of  the  {proponent's 
counsel  is  sufficient  to  justify  its  rejection,  on  the 
ground  that  the  instructions  were  received  through  the 
principal  beneficiary,  there  being  no  satisfactory  proof 
that  the  decedent  ever  gave  any  such  instructions. 

It  has  been  held,  in  repeated  cases,  that  wliere  a  per- 
son, occupying  a  fiduciary  relation  to  the  testator, 
receives  a  legacy,  and  has  a  controlling  agency  to  the 
execution  of  the  will,  the  circumstances  ave  deemed  sus- 
picious, requiring  the  fullest  explanation,  such  as  proof 
of  capacity  and  free  exercise  of  voluntary  choice. 
(1  Hecif.  on  WillSy  615,  &c. ;  Id.,  122.) 

But  if  this  will  came  within  the  definition  of  an  in- 
officious testament,  it  seems  to  be  relieved  from  sus- 
picion by  the  fact,  well  proved,  that  there  was  an 
understanding  between  decadent,  the  principal  bene* 
ficiary,  and  the  testatrix's  husband,  before  his  death,  that 
after  his  death  decedent  should  become  a  member  of  the 
29 


450        CASES  IN  THE  SURROGATES'  COURTS. 

flTBlN  0.  WILZmBXI. 

Wilzinski  family,  and  that  Mrs.  Wilzinski  should  have 
tlie  property  at  the  death  of  the  testatrix ;  that,  in  pur'- 
f uance  of  this  agreement,  testatrix  became  and  remained 
•n  inmate  of  the  Wilzinski^  s  for  about  ten  years ;  that 
$he  had  repeatedly  stated,  before  the  execution  of  the 
instrument  propounded,  that  she  intended  to  give  the 
most  of  her  estiite  to  Mrs.  Wilzinski,  and  that,  in  the 
mbsence  of  the  principal  beneficiary,  Mr.  Morris  carefully 
teanslated  the  will  to  her,  and  that  she  understood  its 
terms. 

i  But  while  the  civil  law  defines  an  inofficious  or  nndn- 
tiful  will  to  be  such  as  substantially  dex>arts  from  the 
disposition  of  the  estate,  as  it  would  be  distributed  in 
case  of  intestacy,  I  am  of  the  opinion  that  such  a  defini- 
tion is  entirely  inconsistent  with  the  law  of  wills,  as 
recognized  and  established  in  this  country.  For  the 
authority  to  make  a  will  implies  the  i)ower  to  discrimi- 
nate between,  or  disinherit,  next-of-kin  ;  and  the  fact  of 
fiuch  disinheritance  or  discrimination  raises  no  presuQip- 
Uon  of  undue  influence. 

I  am  of  the  opinion  that  the  instrument  propounded  is 
proved  to  have  been  executed  in  conformity  to  the  stat- 
utes of  this  state,  by  the  decedent,  when  she  was  of 
aound  and  disposing  mind,  free  from  restraint,  and 
ahould  therefore  be  admitted  to  probate. 

Ordered  accordingly. 
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V 

MuMFOED  V.  Roch£Ste;b. 

In  tJie  matter  of  the  estate  of  Oeobge  H.  Muxfobd,  de- 
ceased. 

Tlie  testator  by  tbe  fourth  section  of  bis  will  bequeathed  all  his  residuary 
estate  to  bis  four  children,  share  and  share  alike,  each  child  to  receiTe 
his  or  her  share  on  attaining  majority.  The  wiU  then  provided  thai, 
"during  the  minority  of  my  children,  the  income  of  the  property  be- 
queathed to  iJiem  by  this  fourth  section  of  my  will  shall  be  applied  to 
their  use,  nurture  and  education."  Two  of  the  children  died  durii^ 
their  minority.    HM^ 

1.  That  each  child  was  vested  with  its  separate  share  of  the  estate  imm^ 

diately  upon  the  testator's  death.  The  will  must  be  read  as  though 
the  word  *'  respectively  "  was  inserted  after  the  word  "  them,"  and  a 
fieveranoe  of  the  income  was  also  effected. 

2.  That  the  term  "income/'  when  use<l  in  reference  to  the  personalty,  is 

equivalent  to  the  word  "interest,"  and  when  applied  to  (he  realty,  it 
must  be  construed  as  giving  a  compensalion  for  the  withholding  of 
the  Icgticics  until  the  majority  of  the  legatees,  and  that  upon  the  death 
of  a  legatee  during  minority  his  legal  representatives  become  entitled 
to  his  legacy  at  once. 
li  «60«#,  that  whenever  a  legacy  vests  at  the  death  of  the  testator,  but  is  to 
be  paid  at  a  particular  time,  the  death  of  the  legatee  prior  to  the  period 
of  payment  entitles  his  representatives  to  the  immediate  pa^'ment  of 
the  legacy,  wherever  the  rights  of  other  parties  do  not  intervene  in  re- 
spect to  the  income  or  use  of  the  corpus  of  the  legacy. 

Motion  to  require  Roswell  H.  Rochester,  as  executor 
of  and  trustee  under  the  last  will  and  testament  of  de- 
cedent, to  account  and  pay  oyer  to  the  petitioner,  as  ad- 
.ministratrix  of  two  deceased  children  of  decedent,  the 
legacies  bequeathed  to  them. 

Decedent  died  in  July,  1875,  leaving  the  petitioner, 
his  widow  (since  re-married),  and  four  children,  viz. : 
Annie  J.,  aged  seven  ;  George  D.,  aged  four ;  Muriel  O., 
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aged  two,  and  Gardon  S.  Mumford,  aged  one  year,  re- 
spectively. 

His  will  provided  as  follows : 

'*  Fourth.  I  give,  devise  and  bequeath  all  the  residue 
of  my  estate,  real  and  personal,  of  whatsoever  description, 
to  my  four  children,  to  be  divided  among  them  equally, 
share  and  share  alike.  Each  child  shall  receive  his  or 
her  share  on  attaining  his  or  her  majority. 

''During  the  minority  of  my  children  the  income  on  the 
property  bequeathed  to  them  by  this  fourth  section  of 
my  will  shall  be  applied  to  their  use,  nurture  and  edu- 
cation/' 

Muriel  G.  Mumford  died  February  21,  1877,  aged  four 
yeara.    Annie  J.  died  March  18,  1877,  aged  nine  years. 

Alexis  C.  Smtth,  for  the  moHon, 
Q.  H.  QouLD,  oppo8ed. 

The  Surrogate. — If  I  understand  the  respective  briefs 
of  counsel,  they  concede  that  the  legacies  to  the  four 
children  given  by  the  fourth  clause  of  the  will,  became 
vested  legacies,  on  the  death  of  the  testator.     JRoper  on 
Legacies^  p.  553,  says,  that  when  a  legacy  is  given  to  a 
person,  to  be  paid  or  payabl^  at  or  when  he  shall  attain 
the  age  of  twentj^-one,  or  at  a  future   definite  period, 
the  interest  on   the   legacy  shall  be  considered  to  be 
vested  in  the  legatee  immediately  upon  the  testator's 
death,  as  debitum  in  prmBienti  solvendum  in  fnturo^ 
time  being  only  annexed  to  the  payment,  and  not  to  the 
gift  of  the  legacy.     To  the  same  effect,  see  2  Redfield,  on 
the  Law  of  Wills,  215,  §  16,  subd.  2,  &c.;  also  at  pp.  233 
and  249 ;  see  Tucker  v.  Bishop  16 iV^.  F.,  402  ;  see  Roome 
t.  Phillips,  24  N.  T.,  460. 
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It  is  equally  clear  that  the  representative  of  the  lega- 
tee, when  only  a  portion  of  the  interest  of  the  legacy  is 
given  to  the  legatee  in  the  meantime,  must  wait  until  the 
time  limited  for  the  payment  of  the  legacy.  ( Wms.  an^ 
Ec^TB.^  1394;  Dayton  on  Surr.^  3  ed.,  262;  Chester  i). 
Painter,  2  Peere  Wms.y  236 ;  Boden  v.  Smith,  Ambler ^ 
688.) 

It  is  also  clear  that  where  legacies  are  made  payable  at 
twenty-one,  if  interest  be  given  during  minority,  and  the 
legatees  die  under  age,  their  representatives  will  not  be 
obliged  to  wait  for  the  money  until  the  legatees  would 
have  attained  twenty-one.  {Roper  on  Legdcies^  p.  871 ; 
see  Roder  v.  Smith,  above  cited  ;  Foreman  v.  Foreman,  3 
Alk.,  645  ;  Cricket  z).  Dolby,  3  Vcsey,  13.) 

Hence  the  determination  of  the  question  involved  in 
this  case  depends  wholly  upon  the  construction  of  the 
fourth  clause  of  the  will. . 

U^jon  the  theory  that  the  legacy  is  payable  immediately 
upon  the  death  of  the  legatee  before  the  time  of  pay- 
ment arrives,  where  interest  is  payable  in  the  meantime, 
I  am  of  the  opinion  that  the  legacies  became  payable  on 
the  death  of  the  legatees,  to  their  legal  representatives. 
For  it  is  apparent  that  the  use  of  the  word  ''  income ''  is 
equivalent  to  the  word  interest,  and  is  used  in  that  sense 
in  respect  to  the  jtersonalty,  and  that,  as  to  the  realty,  if 
any,  tue  income  is  given  as  a  compensation  for  the  with- 
holding  of  the  legacies  until  the  legatees  should  become 
of  age.  It  is  clear  that  the  fourth  clause  gives  to  the 
four  children  each  one-fourth  share,  and  that  the  vesting 
of  one-fourth  to  each  was  immediate  on  decedents  death, 
and  that  on  the  attainment  of  majority  of  either,  lie 
would  be  entitled  to  his  one-fourth,  without  regard  to 


454        CASES  IN  THE  SURROGATES'  COURTS. 

- — ■ m  ■ ^^^^~^~^ 

mXMTOR^  r.  ROCHESTER. 

the  age  of  the  others.  The  rational  constriiction  of  the 
latter  part  of  the  provisioa  relating  to  iBcome,  is  that  it 
providee  for  a  severance  of  the  income  also ;  and  thai 
the  (me  significance  of  the  provision  is  as  though  the 
word  **  respectively/*  was  inserted  after  "  them,**  and 
at  the  close  of  the  claase ;  otherwise  the  execator,  after 
the  payment  of  one-fourth  of  the  residanm  to  one  l^atee, 
becaase  of  his  majority,  woald  still  be  required  to  pay 
the  income  thereof  to  those  legatees  still  minors. 

I  am  of  the  opinion,  with  profound  deference  to  the 
learned  authors  and  distinguished  jurists  who  have 
attempted  to  give  the  reason  why  the  legacy  should  be 
withholden  until  the  legatee  attains  his  majority,  in 
the  one  case,  and  that  it  should  be  paid  to  the  repre- 
sentative on  his  decease,  in  the  other,  that  the  reasons 
given  do  not  sufficiently  explain  or  justify  the  adjudica- 
tions upon  the  subject. 

It  seems  to  me  that  wherever  a  legacy  is  held  to  have 
vested  at  the  decease  of  the  testator,  and  its  paynlient  is 
restricted  to  a  particular  time,  the  death  of  the  legatee 
entitles  his  representative  to  the  immediate  payment-  of 
the  legacy,  wherever  the  rights  of  other  parties  do  not 
intervene  in  respect  to  the  interest,  iftcorae,  or  use,  of  the 
corpus  of  the  legacy,  except,  perhaps,  in  the  single  case  of 
a  residuary  legacy  ;  as  to  V^hich  it  is,  of  course,  necessary 
thai  suitable  time  should  be  afforded  to  ascertain  the 
amount  and  pay  the  same. 

Ordered  accordingly. 
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Marx  v.  McGltnw. 

In  (he  matter  qf  the  probate  of  the  last  will  and  testa- 
merit  of  Mart  Oaboliite  Marx,  deceased. 

Where  the  testator's  mental  capacity  is  at  issue,  his  declarations,  near  the 
time  of  milking  the  will,  are  achnissiMcr  as  part  of  the  res  gesta,  for  the 
purpose  of  showing  the  state  of  the  testator's  mind,  but  are  Incompe- 
tent to  pi^ve  the  external  facts  of  frand  or  nndoe  inllucncc. 

Where  the  testiitrix  kept  a  diary  in  which,  besides  a  statement  of  fr.«ts  and 
events,  there  were  expressions  of  her  sentiments  towards  her  sister, 
the  contestant,  and  of  her  interest,  and  fondness  for  tne  chief  bene- 
ficiary under  her  will,  Ildd,  that  as  to  these  latter  expressions,  the 
memoranda  of  the  diary  were  admissible  as  bearing  upon  the  proba- 
bility of  decedent  making  such  a  will  as  tlie  one  propounded,  if  in 
her  sound  mind :  but  that  all  statements  of  facts  tending  to  show  the 
conduct  of  the  decedent,  tlic  beneficiary,  or  the  contestant,  nnless 
made  aft  the  time,  and  forming  part  of  the  transaction  of  the  execution 
of  the  will,  were  incompetent. 

The  decedent  and  her  two  sisters,  spinsters,  owniifg.  jointly,  property  yield- 
ing an  income  of  about  $15,000,  were  members  of  the  Protestant  Epis- 
copal Church,  taking  an  active  pan  in  inc  Hcrvicesof  the  church  ol  Ut. 
Atbaa's.  In  18(>0,  Mr.  Drudlcy,  an  assistant  at  St.  Alliau'Sk  was  a  ragulaf 
visitor  at  their  house,  and  became  the  s|Nrttual  adviser  of  decedent.  De- 
cedent manifested  great  personal  interest  in  Bradley's  elf  orts  to  establish 
a  mission  and  6ubse<piently  an  ori>hanage  m  New  York,  even  leaving 
ker  home  to  reside  in  the  vicinity  of  Bradley's  fiekl  of  labor.  Bradley 
was  aftei'wi^rda  received  into  the  Itomnn  Catholic  Church  by  the  i<ev. 
Dr.  McGIyun,  and  shortly  thereafter  decedent  was  received  into  the 
some  chnrch  by  the  same  c)erg}'man,  Bmdley  ncthig  as  godfather.  In 
June,  1872,  decedent  accompanied  Bradley  to  Europe,  wliere  she  ce- 
muiiicd  uutil  April.  WitS,  DurLng  this  period  slic  traveled  with  Brad- 
ley, or  corresponded  witli  biin,  always  manifesting  a  great  interest  in 
the  latter,  watcliing  over  his  progress  ns  a  student  of  the  Americaa 
College  in  liome,  and  fumi^hing  him  with  the  means  of  support  and 
education.  Ou  Iwr  return  to  fhisconntry  in  1878,  Bmdley  having  re- 
mained abroad,  decedent  was  introduced  by  Dr.  McGlynn  to  the  Lad^ 
Superior  of  St.  bcephun's  liome.  whose  brother,  a  Mr.  liyan,  drew  the 
fakstrumcBi  prop4>uuded,  from  iDStmctioos  reccired  Irom  decedent  per* 
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sooally,  nt  an  interview  at  which  no  third  person  was  present.  The  will 
was  executed  before  Ryan  and  the  sexton  of  8t  Stephen's  Church,  who 
both  signed  as  witnesses.  The  will  io  question  bequeathed  $1,000  a  year 
to  her  surviving  sister  during  her  life,  and  also  a  life-interest  in  the  family 
residence  and  family  silver  ;  upon  the  death  of  the  sister,  the  house  and 
silver  to  go  to  Mr.  Bnidley,  to  whom,  also,  was  given  all  decedent's  per- 
sonal property  in  Liverpool,  and  all  the  income  of  decedent's  estate  dur- 
ing life,  and  upon  his  death  the  whole  estate  was  to  go  to  the  Catholic 
Little  Sisters  of  the  Poor  of  the  city  of  New  York.  A  legacy  of  (1,000 
was  bequeathed  to  Or.  McGlynn,  who  was  nppoiuted  sole  executor. 

Sdd,  that  the  relations  of  3f  r.  Bradley  to  decedent,  as  her  spiritual  adviser, 
were  of  such  an  intimate  character,  that,  had  he  t>een  present  at  the 
dictation  or  execution  of  the  will,  or  had  he  procured  it  to  be  nuule, 
the  presumption  of  undue  influence  would  arise,  as  be  was  not  pre^ 
Bumably  entitled  to  decedent's  bounty. 

HM,  further,  that  under  the  evidence  in  this  case,  there  was  no  proof  ot 
undue  intlucnce,  and  that  the  will  was  valid. 

The  authority  of  the  Surrogate  to  construe  wills  on  probate  should  be  exer- 
cised only  ns  to  wil  Is  of  personal  property.  (See  g  :i034.  Code  of  Civ.  Pro.) 

The  will  provided  as  follows  :  '*  It  is  my  will  that  my  executor,  herein- 
after named,  pay  to  the  Rev.  Aloysius  J.  D.  Bradley,  all  the  income 
derived  from  my  estate,  after  paymg  the  necessary  expenses  accruing 
thereon."  Decedent's  estate  consisted  principally  of  real  property. 
Bradley  was  a  non-resident  alien.  Jleid,  that  an  active  trust  to  receive 
the  rents  and  profits  of  decedent's  lands,  and  apply  them  to  B.'8  uae 
during  his  life,  was  conterrcd  upon  the  executor  under  subd.  3,  section 
5o,  2  i2L  K,  1100  (G  ed.) ;  that  such  a  trust  could  be  created  for  the 
bftnetlt  of  a  non-resident  alien,  and  that  the  beoeliciary  took  no  inter- 
est in  the  land. 

Where  evidence  is  given  in  a  case  without  objection,  and  it  afterwards 
appears  to  be  merely  hearsay,  though  no  naotion  be  made  to  strike  it 
out,  the  facts  established  by  such  pvidenoe  cannot  be  r^;arded  as 
proved,  especially  where  the  evidence  was  taken  before  a  referee,  and 
objection  to  such  evidence  was  first  taken  before  the  Surrogate  on  its 
submission. 

Proceeding  for  probate  of  the  last  will  and  testament 
of  Mary  Caroline  Marx,  deceased. 

The  paper  propounded,  dated  May  23, 1878,  bequeathed 
to  Catharine  H.  Marx,  testator's  only  next-of-kin,  $1,000 
a  year  during  her  life,  together  with  her  clothing,  and 
her  interest  in  premises  No.  122  East  Fortieth  street,  and 
lier  share  of  the  '^family  silver"  during  the  life  of  said 
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Catharine ;  after  her  death,  the  share  of  the  house  and 
silver  to  go  to  the  Rev.  Aloysius  J.  D.  Bradley ;  and 
she  also  bequeathed  to  the  Rev.  Edward  McGlynn, 
$1,000 ;  also  to  said  Bradley  all  her  personal  property 
in  a  storage  house  in  Liverpool,  England,  and  all  the  in- 
come derived  from  her  estate,  after  paying  the  necessary 
expenses  accruing  therein  ;  and  after  the  death  of  said 
Bradley,  she  gives  and  bequeaths  to  the  Roman  Catholic 
Little  Sisters  of  the  Poor  of  the  city  of  New  York  all  the 
rest,  residue,  and  remainder  of  her  estate  for  their  use 
forever,  and  appoints  Dr.  McGlynn  executor,  with 
full  power  to  convey,  &c. 

Catharine  II.  Marx,  a  sister  and  only  heir-at-law  and 
next-of-kin  of  the  decedent,  filed  objections  to  the  pro- 
bate of  the  will,  and  contested  the  validity  of  the  dis- 
positions of  the  real  and  personal  estate,  and  called  in 
question  the  construction  and  legal  effect  of  such  dis- 
positions, and  stated  the  following  reasons :  First.  That 
the  paper  was  not  the  will  of  decedent,  and  that  its  exe- 
cution was  not  free,  unconstrained,  or  voluntary. 
Second.  That  it  was  not  subscribed,  acknowledged,  or 
attested  according  to  law.  Third.  That  decedent  was 
not  of  sound  mind.  Fourth.  That  the  instrument  was 
invalid  and  void,  on  the  grounds :  (1)  That  the  real  prop- 
erty attempted  to  be  devised  to  Bradley  was  void,  as 
Bradley  was  a  non-resident  alien  and  not  authorized  to 
hold  real  estate,  «and  not  a  citizen  of  the  United  States  at 
the  death  of  decedent ;  and  that  there  is  no  such  person 
as  Aloysius  J.  D.  Bradley,  or  entitled  to  the  name  or 
property.  (2)  That  there  is  no  sufficient  dispot<ition  of 
the  property  called  *Uho  family  silver,"  and  that  the 
clause  is  indefinite  and  uncertain.     (3)  That  there  is  no 


458        CASES  IN  THE  STTRIIOGATES'  COURTS. 


MABX  ••  M'OLTHN. 


snffieient  deseription  of  the  property  by  the  term  ^^all 
my  personal  property  now  in  a  storage  house  in  Liver- 
pool, England."  (4)  That  there  was  no  sufficient  disposi- 
tion of  any  real  property,  or  possession  thereof,  except 
*^the  house  and  lot"  known  as  No.  122  East  Fortieth 
street,  in  the  life-time  of  the  contestant,  daring  the  life 
of  Bradley,  and  that  no  person  is  named  as  entitled 
thereto  meanwhile.  (6)  That  there  is  no  power  conferred 
on  the  executors  to  collect  or  receive  the  income  of  any 
real  estate  of  the  decedent,  excepting  the  premises  No, 
122  East  Fortieth  street.  (6)  That  the  "  Roman  Catholic 
Little  Sisters  of  the  Poor"  is  not  a  corporate  body,  or 
capable  of  taking  real  estate  by  will.  (7)  That  there  is 
no  such  corporation  in  being  having  that  corporate  nam^, 
and  the  property  thus  attempted  to  be  devised  to  them, 
if  valid,  is  of  greater  value  and  larger  income  than  it 
would  be  lawful  for  them  to  receive,  in  addition  to  other 
property,  under  the  laws  of  this  state.  (8)  That  if  such 
devise  were  valid,  and  the  corporation  entitled  to  receive 
the  property  thus  attempted  to  be  devised,  it  would  be 
of  greater  value  and  larger  income  than  authorized  by 
the  laws  of  this  State,  in  addition  to  its  other  property. 
(9)  That  the  said  *' Little  Sisters  of  the  Poor,"  a  corpo- 
ration intended,  if  any  exist,  was  not  at  the  time  of  the 
death  of  the  decedent,  or  at  any  time  prior  thereto, 
authorized  to  take  by  devise.  (10)  That  there  is  mot^ 
than  one  society  known  by  that  name,  and  the  instru- 
ment does  not  designate  which  is  intended.  (11)  That 
the  provision  in  behalf  of  said  alleged  corporations  is 
invalid,  because  the  instrument  was  not  made  and  ex- 
ecuted at  least  two  months  before  the  death  of  the 
testatrix. 
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The  court  overruled  the  objections,  and  decreed 
probate  of  the  will,  and  the  validity  of  the  trust  of 
personal  property  contained  in  the  third  clause  of  the 
will. 

Edward  Mitchbll,  and  Charlbs  Matthews,  for  proponenis. 
TowNBKND  Wakdell,  and  EiARnxzE  T.  Oabbt^/^t  conicitanta. 

The  Surrogate. — [After  a  statement  of  the  testimony.] 
— No  question  is  raised  as  to  the  sufficiency  of  the  proof  of 
the  execution  of  the  instrument  propounded,  nor  is  there 
any  doubt  upon  the  evidence  as  to  the  soundness  of  de- 
cedent's mind,  though  some  testimony  is  given  by  the 
contestant,  of  her  strange  conduct  just  before  the 
execution  of  the  instrument ;  but  her  intelligent  and 
coherent  letters  of  May  29  and  June  11,  after  its  ex- 
ecution, and  the  proof  of  the  subscribing  witnesses,  are 
sufficient  to  overcome  the  statements  of  the  contestant  in 
that  particular,  and  I  entertain  no  doubt  that  she  was,  at 
the  time  she  executed  the  will,  of  sound  and  disposing 
mind,  sufficient  to  enable  her  to  make  her  will,  unless 
she  was  controlled  unduly. 

This  brings  me  to  the  consideration  of  the  objection  to 
the  probate,  that  its  execution  was  not  free,  uncon- 
strained, or  voluntary.  But  before  considering  that 
question  on  the  evidence,  it  becomes  necessary  to  deter- 
mine what  portion  Of  the  testimony  contained  in  the 
several  memorandum  books  or  diaries  is  admissible,  and 
upon  what  branches  of  the  case.  I  entertain  no  doubt 
that  on  the  question  of  mental  capacity,  being  the 
emanation  of  the  decedent's  own  mind,  they  are  all 
admissible^  though  they  are  quite  too  remote  for  any 
marked  effect  upon  the  case. 
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I  am  equally  clear  that  all  the  expressions  in  these 
memoranda  tending  to  show  her  sentiments  towards  her 
sister,  the  contestant,  her  conduct  respecting  the  will  of 
the  deceased  sister  Emma,  and  her  interest  and  fondness 
for  Mr.  Bradley,  are  competent  evidence  in  the  case,  as 
reflecting  upon  the  probability  of  decedent  making  such 
a  will  as  is  propounded,  if  in  her  sound  mind. 

But  I  am  equally  clear  in  the  opinion  that  any 
statement  of  fact  upon  any  subject,  whether  tending  to 
show  the  conduct  of  the  decedent,  or  Mr.  Bradley,  or  of 
the  contestant,  other  than  those  above  stated,  must  be 
held  to  be  hearsay,  and,  therefore,  incompetent,  except 
such  as  were  made  at  the  time  and  formed  part  of  the 
transaction  of  the  execution  of  the  instrument  pro- 
pounded ;  in  other  words,  these  declarations  would  form 
a  part  of  the  res  gestcB, 

In  the  case  of  Ija  Bau  v,  Vanderbilt  (3  Redf,^  381),  I 
had  occasion  to  review  a  large  number  of  aurhori'jies 
upon  a  question  akin  to  this,  to  wit :  as  to  the  admissi- 
bility of  declarations  made  by  the  decedent  after  the 
execution  of  his  will ;  and  I  reached  the  conclusion  that 
no  declarations  by  the  testator  subsequent  to  the  execu- 
tion of  the  will  propounded  were  admissible  in  evidence, 
«?xcept  it  satisfactorily  appeared  to  the  court  that  these 
declarations  reflected  upon  his  mental  condition  at  the 
time  when  he  executed  the  instrument. 

In  Stephens  v.  Van  Clief  (5  Wash.  O.  O.  265),  Wash- 
ington, J.,  says  :  *' The  declarations  of  a  party  to  a  deed 
or  will,  whether  prior  or  subsequent  to  its  execution, 
are  nothing  more  than  hearsay  evidence,  and  nothing 
could  be  more  dangerous  than  its  admission,  either  to 
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control  the  construction  of  the  instrument  or  support  or 
destroy  its  validity.'' 

Redfield  (1  Law  of  Wills^  663),  after  a  careful  con- 
aideration  of  the  numerous  authorities,  states  that  the 
declarations  of  a  testator  near  the  time  of  making  a  will, 
so  as  to  be  regarded  as  part  of  the  transaction,  should  be 
received  upon  the  principles  of  evidence,  as  part  of  the 
res  gestcB.  On  the  other  hand,  mere  naked  declarations 
of  the  testator,  made  so  remote  from  the  time  of  execu- 
tion as  not  to  form  part  of  the  res  gestcB^  to  the  effect 
that  attempts  at  fraud  or  under  influence  had  been 
made,  or  had  compelled  him  to  make  a  will  contrary  to 
his  real  purpose  and  intent,  seem  wholly  inadmissible 
upon  recognized  principles  of  evidence ;  and  after  con- 
sidering the  leading  case  in  this  state,  of  Waterman  v. 
Whiting  (11  iV^.  F.,  157),  and  stating  the  rule  enunciated 
by  that  decision,  the  learned  author,  at  page  656,  says : 
*'  It  is  here  very  justly  said,  that  where  the  issue  involves 
no  question  of  mental  capacity,  declarations  of  the 
testator  are  not  receivable.  But  as  few  cases  of  this 
kind  arise  in  the  courts  where  some  such  question  is  not 
involved,  such  declarations  must  generally  be  received 
for  the  purpose  of  showing  the  state  of  the  testator's  mind 
as  part  of  the  res  gestcB  ;  althougU  not  entitled  to  have 
any  weight  in  proving  external  acts  either  of  fraud  or 
undue  influence;"  and  in  speaking,  at  p.  557,  of  the 
different  elements  going  to  create  undue  influence,  he 
says  :  **  They  consist  partly  of  extraneous  acts  and  partly 
of  the  effect  produced  upon  the  mind  of  the  testator  by 
such  acts.  Both  are  equally  indispensable  to  be  estab- 
lished by  competent  evidence  ;  the  former  (extmneoua 
acts)  can  only  be  proved  by  evidence  independent  of  the 
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testator's  declaititions,  the  latter  (the  effect  prodaced 
upon  the  mind  of  the  testator)  are  incapable  of  any  sat- 
isfactory proof,  except  by  means  of  such  declarations." 
I  do  not  deem  it  necessary  in  this  case  to  elaborate  this 
I)oint,  for  the  reason  ^hat  the  only  significance  of  the 
various  facts  stated  in  the  memoranda  of  the  decedent, 
given  in  evidence,  which  relate  to  the  issae  in  this  case, 
is,  that  they  tend  to  show  the  intimate  relation  between 
the  decedent  and  the  legatee  Bradley,  and  her  interest  la 
and  fondness  for  him,  as  reflecting  upon  that  relation,  the 
advancement  of  moneys  for  his  expenses  and  support, 
and,  perhaps  inferentially,  her  somewhat  extravagant 
interest  and  affection  for  the  Roman  Church,  all  of 
which,  if  clearly  proved,  would  not  materially  affect  my 
views  of  the  case. 
The  facts  in  this  case  may  be  briefly  statpd  as  follows  : 
The  decedent,  the  contestant,  and  their  sister,  Emma, 
were  owners  of  property  jointly,  yielding  an  annual 
income  of  about  $15,000,  all  three  of  whom  were  mem- 
bers of  the  Protestant  Episcopal  Church,  aud  attendants 
on  St.  Alban's  Church,  in  East  Forty-seventh  street,  in 
this  city,  commonly  denominated  a  ritual  church.  Some 
time  in  the  year  1889,  Mr.  Bradley  came  to  this  country, 
and  rendered  some  temporary  assistance  at  St.  Alban's 
in  the  absence  of  the  rector,  he  having  been,  in  June, 
1867,  ordained  deacon  of  the  Church  of  England,  as 
Joshua  Dodgson  Bradley,  and  on  the  same  day,  as 
Joshua  Bodgson  Bradley,  licensed  to  assist  as  curate  at 
St.  Alban's,  Holborn,  and  in  June,  1868,  was  ordained 
priest,  as  Joshua  Dodgson  Bradley  ;  and  in  the  will  he  is 
named  the  Rev.  Aloysius  J.  D.  Bradley,  and  his  peti- 
tion to  intervene  in  this  proceeding  is  signed  Johqi 
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Dodgson  Aloysius  Bradley,  and  he  is  addressed  by  de^ 
cedent  as  the  Rev.  Lewis  J,  D.  Bradley,  and  also  the 
Bev.  Luigi  D.  Bmdley;  he  was  a  native  of  Great 
Britain,  and  he  has  never  become  a  citizen  of  the  United 
States. 

Soon  after  his  arrival  from  England,  he  made  the 
acquaintance  of  decedent  and  her  sister,  and  was  licensed 
by  Bishop  Potter,  of  this  diocese,  to  preach.  He  was 
invited  to  dine  with  the  sisters  by  decedent,  with  the 
assistant  of  St.  Alban^s,  Mr.  Noyes,  and  thereafter  con- 
tinued to  visit  with  some  regularity  at  the  house,  but 
appeared  to  be  more  attentive  to  the  decedent,  and  more 
courteously  received  by  her,  than  the  other  sisters. 

Late  in  the  year  1869,  he  contemplated  starting  a 
mission  for  poor  people  in  the  eastern  part  of  the  city, 
and  obtained  some  subscriptions  therefor,  the  sisters  in 
question  having  subscribed ;  but  late  in  December  of  that 
year,  without  starting  the  mission,  he  returned  to 
Eurox>e,  the  decedent  going  to  the  steamer  to  see  him 
oflf. 

'  It  appears  that  decedent  was  greatly  attached  to  St 
Alban's  and  its  services,  and  took  an  active  personal 
interest  in  it,  and  served  in  some  capacity  about  the 
altar.  The  follo\^ing  May,  Mr.  Bradley  returned,  and 
called  upon  decedent,  and  was,  from  time  to  time,  enter- 
tfiined  by  the  sisters.  The  intimacy  between  decedent 
and  Mr.  Bradley  increased,  they  attending  different 
dhurches  together  at  this  time ;  the  memoranda  of  the 
decedent  indicates  her  interest  in  the  Reverend  Mr. 
Noyes,  to  whom  she  had  theretofore  been  greatly  at- 
tliched. 

Mr.  Bradley  abandoned  the  miaaian  on  tha  east  side. 
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uud  decided  to  open  an  oratory  in  Broad vray,  and  estab* 
lidhed  it  in  September,  1870,  between  Thirty-fourth  and 
^Tbirty-fifth  streets,  and  decedent  attending  the  iirst 
service,  the  oratory  being  dissimilar  to  an  Episcopal 
church,  but  having  some  indications  of  a  Bomish 
church.  Under  date  of  December  27,  1870,  is  an  entry 
in  decedent's  memorandum-book,  which  the  contestant 
claims  indicates  that  Mr.  Bradley  received  the  confes- 
sions of  the  decedent,  to  which  he  seems  to  attach  con- 
siderable importance ;  the  entry  is  in  these  words : 
"  Primus  confiteur.  Pr.  B.  speed  me  on  my  way. 
Dominus  vobiscnm."  The  decedent  joined  Mr.  Bradley 
at  the  oratory  and  spent  much  of  her  time  there,  render- 
ing some  services  connected  with  the  mission,  apparently 
having  abandoned  St.  Al ban's,  and  devoting  much  of  her 
time  to  the  oratory,  away  from  her  home  and  her  sisters, 
and  changed  her  dress  to  black. 

Her  sister,  the  contestant,  remonstrated  with  her,  but 
with  no  effect.  Decedent  used  to  teach  in  the  Sunday- 
school. 

The  oratory  did  not  succeed,  and  Mr.  Bradley  removed 
to  West  Porty-third  street,  and  decedent  accompanied 
him,  and  occupied  a  room  near  that  used  for  the  mission. 

This  new  mission  was  called  the  Orphanage,  where  de- 
cedent remained  until  December,  1871,  when  she  became 
sick  and  was  taken  home  by  contestant.  Mr.  Bradley 
called  to  see  her  while  sick.  Before  she  fully  recovered, 
she  returned  to  the  Orphanage,  when  she  was  informed 
by  Mr.  Bradley  that  he  was  going  to  join  the  Roman 
Catholic  Church,  and  in  January,  1872,  he  made  the  an- 
nouncement in  a  sermon  preached  at  the  Orphanage,  at 
which  the  decedent  was  present. 
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His  license  was  revoked  by  Bishop  Potter,  an4 
Mr.  Bradley  was  received  into  the  Roman  Catholio 
Church  by  the  Rev.  Dr.  McGlynn,  in  this  city,  the  d»* 
cedent  being  present ;  and  on  February  7,  1872,  she  wa3 
received  into  the  same  church  by  the  same  clergyman^ 
Bradley  acting  as  godfather. 

For  some  time  thereafter  decedent  remained  at  home. 
Mr.  Bradley  called  frequently  upon  her,  and,  on  June 
29,  she  departed  in  the  same  steamer  with  Bradley, 
having  announced  to  her  sister,  a  few  days  before,  her 
intention  to  sail  with  a  professor  and  his  family.  She 
was  attended  to  the  steamer  by  Mr.  Bradley  and  some 
Catholic  priests  of  the  city,  and  just  before  the  departure 
of  the  steamer,  she  i*eached  there  in  time  to  bid  farewell 
to  her  sister,  who  had  gone  to  the  steamer  to  see  her 
off.  Decedent  remained  abroad  from  that  time 
until  April,  1878,  nearly  six  years,  corresponding  fre- 
quently with  her  sisters,  and  receiving  remittances  from 
liome ;  and  her  diary  professes  to  give  account  of  the 
manner  in  which  she  spent  her  time,  traveling  sometimes 
with  Mr.  Bradley,  after  residing  with  and  visiting  and 
corresponding  with  his  family  in  England,  and  continu* 
•ing  the  correspondence  with  Mr.  Bradley  when  they  were 
separated.  She  spoke  of  Mr.  Bradley's  father,  mother, 
and  sister,  with  great  interest  and  affection,  and  almost 
daily  made  some  memorandum  of  her  correspondence 
with  Mr.  Bradley,  describes  their  travels  through  Europe, 
their  visit  to  Rome,  and  other  cities  and  countries :  their 
attendance  upon  the  Romish  Church,  and  describes  the 
services,  the  entrance  of  Mr.  Bradley  as  a  student  in 
theology  of  the  American  College  at  Rome,  his  progress' 
and  his  final  ordination,  using  in  her  memorandum,  and 
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in  her  letters,  very  endearing  terras  respectiug  Mr. 
Bradley,  calling  liim  by  various  nicknames,  writing  to 
him  as  lier  dearest  nephew,  and  expressed  her  great 
gratification  at  the  progress  he  made  in  his  studies  ; 
after  his  ordination  and  his  success,  evincing  an  extraor- 
dinary interest  in  him,  furnishing  him  the  means  of 
Bupi)ort  and  education,  and  often  speaking  in  glowing 
terms  of  the  services  and  music  in  the  Catholic  churches 
abroad,  sometimes  disparagingly  of  the  services  to  which 
she  had  been  accustomed  at  St.  Alban's,  and  of  the 
clergyman  there,  and  expressing  an  anxiety  that  her 
sister  might  consent  to  live  abroad  and  become  a 
Catholic.  This  relation  seemed  to  have  continued 
down  to  the  year  1878,  when  she  heard  of  the  illness 
of  her  sister  Emma,  but  was  dissuaded  from  returning 
in  consequence  of  the  inclemency  of  the  season,  and 
remained  until  she  heard  of  the  death  of  her  sister, 
and  also  heard  of  the  will  of  Emma,  in  which  she  gave 
all  her  property  to  the  contestant,  making  an  allusion  to 
decedent,  that  she  would  understand  the  reasons  for 
her  being  ignored.  She  took  great  offense  at  this  and 
expressed  herself  very  strongly ;  made  preparations 
fer  her  return  ;  she  procured  a  man  by  the  name  of 
Bradley,  who,  however,  does  not  api)ear  to  have  any 
connection  with  the  legatee,  to  draw  a  will,  the  terms 
of  which,  according  to  her  letter,  appear  to  differ  some- 
what from  the  paper  offered  for  probate,  and  which  pre- 
sumably was  to  meet  the  exigency  of  her  perishing 
at  sea. 

On  her  return,  she  very  soon  spoke  to  contestant, 
with  reference  to  the  will  of  her  sister,  deceased,  and 
charged    her,  and  other    persons    connected   with  St. 
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Alban's,  with  interfering  with  her  sister  Emma>,  and 
indncing  her  to  execute  her  will  as  she  did.  She 
communicated,  soon  after  her  return,  with  Mr.  Bradley, 
who  remained  in  Liverpool,  making  certain  allusions 
to  the  will  of  her  deceased  sister,  and  accordingly 
the  papers  were  drawn  by  Mr.  Wandell,  and  the  matter 
adjusted. 

In  her  letters  she  made  some  allusion  to  calling  on 
Dr.  McGlynn,  and  his  introduction  to  the  Lady 
Superior,  who  had  a  brother  by  the  name  of  Ryan^ 
whom  she  subsequently  procured  to  draw  her  will,  and 
who  became  one  of  the  subscribing  witnesses.  Mr. 
Eyan  was  spoken  to  by  his  sister,  the  Lady  Superior, 
who  made  an  engagement  for  him  to  meet  the  decedent 
at  St.  Stephen's  Home,  where  the  will  was  subsequently 
executed. 

After  its  execution,  she  wrote  to  Mr.  Bradley,  stating 
that  the  will  business  was  finished  to  her  satisfaction, 
and  in  the  hands  of  Mr.  R j^an,  a  lawyer,  giving  Bradley 
the  office  number  of  said  Ryan,  and  stating  that  she  had 
remembered  her  sister,  as  she  had  behaved  handsomely 
about  Emma's  will,  stating  that  when  she  had  time  she 
would  send  him  a  copy  of  her  will,  as  the  one  drawn  in 
Liverpool  was  not  of  any  use,  as  he  could  not  inherit  the 
property,  but  only  receive  the  income  ;  it  had  better  be 
destroyed,  for  the  one  here  was  different  in  other  re- 
spects ;  asking  Mr.  Bradley  to  communicate  with  Mr. 
Bradley  who  drew  the  will  in  Liverpool.  Decedent  also 
informed  him  that  she  had  named  Dr.  McGlynn  as  exec- 
utor. Afterwards  she  had  received  information  from  her 
lawyer  at  Liverpool,  that  he  had  destroyed  the  will  exe- 
cuted there  according  to  her  instructions.    On  October 
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31,  1878,  a  letter  was  written  by  Mr.  Bradley  to  the  oou« 
testant,  after  decedent's  death,  and  of  a  very  formal  and 
discoarteous  manner,  asking  her  to  retnm  his  letters  sent 
to  decedent,  and  to  understand  that  decedent's  property 
left  in  England  in  his  keeping  was  for  his  nse,  and  he 
had  no  intention  of  parting  with  it.  The  evidence  shows 
that  after  decedent  went  to  the  oratory  with  Mr.  Brad- 
ley, she  subsequently  joined  the  Roman  Catholic  Church 
and  joined  him  in  traveling  in  Europe ;  that  she  was 
considerably  changed  in  her  tastes  and  manner  of  life, 
but  it  is  not  pretended,  by  the  contestant  or  her  counsel, 
or  justified  by  any  of  the  testimony,  that,  in  her  long 
intercourse  with  Mr.  Bradley,  there  was  anything  more 
than  a  strange  and  unusual  fondness  for  him,  and  that 
he  accepted  her  gifts,  attention  and  money,  with  reason* 
able  expression  of  thanks  ;  evincing  a  strong  interest  on 
her  part  in  Mr.  Bradley,  and  esi)ecial  anxiety  for  his 
success  and  welfare ;  and  she  showed  a  good  deal  of  en- 
thusiasm in  her  admiration  of  the  Romish  Church,  and 
its  services  and  appointments. 

It  is  claimed,  on  the  part  of  the  learned  counsel  for  the 
contestant,  that  all  this  attention,  the  renunciation  of 
the  Episcoi)al  Church,  and  the  entrance  into  the  Roman 
Catholic  Chmx5h,  and  influencing  the  decedent  to  follow 
him,  and  to  go  to  Europe  and  reside  abroad  with  him, 
were  all  concerted  designs  to  acquire  mastery  over  her 
mind,  and  the  ultimate  disposition  of  her  prox>erty  in  his 
favor,  and  that  the  circnmstances  of  her  return  after  the 
execution  of  a  will  in  Liverpijol,  and  her  execution  of 
the  present  instrument  and  its  terms,  indicated  and 
established  Bradley's  influence  over  her  mind  and  wDl, 
and  that    that   influence  was  continued    through    the 
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instrumentality  of  Dr.  McGlynn  and  the  Lady  Superior, 
nfter  she  had  reached  this  country,  and  that  therefore  ic 
was  not  her  will,  but  that  of  Mr.  Bradley,  Dr.  McGlynn 
acting  for  him,  and  the  Roman  Catholic  Church. 

The  circumstances  relating  to  the  consultation  of  coun- 
sel and  the  drawing  of  the  will  by  Mr.  Ryan,  the  attor- 
ney, as  proved  by  him,  are  substantially  as  follows : 

That  in  the  early  part  of  May  he  received  a  letter  from 
his  sister,  the  Lady  Superior  of  SL  Stephen's  Home,  a 
Roman  Catholic  institution,  requesting  him  to  call  at  the 
"  Home,"  but  that  there  was  no  statement  in  the  note  as 
to  any  matter  of  business;  and  that,  in  pursuance  of  the 
invitation,  he  did  call,  and  after  waiting  a  few  momenta 
the  decedent  came  in,  and  she  was  introduced  to  him  by 
his  sister,  who  left  the  room  immediately ;  and  he  was 
then  informed  by  decedent  that  she  desired  him  to  draw 
her  will,  and  received  her  instructions,  of  which  he  made 
a  memorandum  in  wTiting,  and  that  his  sister  came  in 
after  he  had  taken  the  memorandum  and  was  about  de- 
]iarting ;  that  when  he  saw  his  sister  on  his  first  call  she 
informed  him  that  the  decedent  wished  him  to  draw  her 
will  and  to  make  an  appointment  to  meet  her,  which  he 
did,  and  called  accordingly,  when  he  met  decedent  and 
received  her  instructions,  as  above  stated  ;  that  his  sister 
said  nothing  as  to  the  terms  of  the  will,  and  only  in- 
quired if  it  had  been  made,  after  it  had  been  executed  ; 
that  decedent  spoke  to  him  about  Mr.  Wandell  being 
the  attorney  for  the  family  ;  that  a  few  days  after  taking 
her  instructions  he  submitted  a  draft  to  her,  at  the 
Home,  and  she  took  it  away,  and  afterwards  he  heard 
that  she  wanted  it  altered;  and  after  it  had  been 
changed  according  to  her  wishes,  it  was  executed  before 
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himund  the  sexton  of  St.  Stephen's  Church  as  witnesses ; 
that  he  suggested  to  decedent  the  last  clause  of  the  will, 
and  explained  the  reason  for  it. 

This  is  all  the  testimony  tending  to  show  nndne  influ- 
ence exerted  over  the  mind  of  the  testatrix,  at  the  time 
of  the  preparation  or  execution  of  the  instrument,  either 
by  Dr.  McGlynn,  the  Lady  Superior,  or  the  attorney, 
Mr.  Byan  ;  although  in  her  letters  to  Mr.  Bradley  about 
that  time  she  refei-s  to  a  visit  to  Dr.  McGlynn,  and  re- 
ceiving a  letter  from  him  to  the  Lady  Superior,  and  of 
consulting  a  lawyer  recommended  by  Dr.  McGlynn,  who 
had  advised  her  to  make  a  new  will ;  and  she  alluded  to 
the  fact  that  Bradley  could  not  inherit  the  property,  but 
only  receive  the  income  ;  and  that  .she  desired  the  will, 
under  the  advice  of  her  attorney,  made  in  Liverpool,  to 
be  destroyed.     But  in  respect  to  these  latter  statements, 
under  the  authorities  above  cited,  I  am  entirely  clear  in 
the  opinion  that  the  facts  alleged  in  her  letters  are  not 
proved,  and  that  there  is  nothing  in  this  case  justifying 
the  finding  that  decedent  ever  executed  a  will  in  Liver- 
pool,  or  that  she  ever    received  the   letter  from  Dr. 
McGlynn  to  the  Lady  Superior,  or  that  Dr.  McGlynn 
ever  recommended  Mr.  Ryan  as  a  lawyer,  for  they  are 
mere  statements  of  the  decedent,  not  otherwise  proved, 
and  are  competent  only  for  the  purpose  above  stated. 
There  is  nothing  in  the  testimony  given  by  Mr.  Ryan, 
amounting  to  a  rational  suspicion  that  any  one  benefited 
by  the  terms  of  the  will  was  present,  either  at  the  dicta- 
tion of  its  provisions  by  the  decedent  or  its  execution,  or 
participated  in  any  way  in  procuring  the  attorney  who 
drew  the  will,  or  its  execution  ;  nor  is  there  the  slightest 
evidence  that  either  Dr.  McGlynn,  the  Lady  Superior, 
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or  Mr.  Ryan  ever  had  any  communication  upon  the  sub- 
ject of  the  will  with  Mr.  Bradley,  or  that  either  assumed 
to  act  in  the  transaction  in  behalf  of  either  of  the 
legatees  named  therein ;  and  if  any  undue  influence  is  to 
be  deduced  from  the  fact  that  the  testatrix,  for  years  a 
member  of  the  Boman  Catholic  Church,  was  recom- 
mended by  the  Sister  Superior  of  a  charitable  organiza- 
tion, which  takes  nothing  by  the  will,  to  a  brother,  as  an 
attorney  competent  to  draw  ber  will,  because  he  was 
also  a  member  of  the  same  church,  would  seem  to  in- 
volve the  exclusion  of  an  attorney  from  drawing  a  will, 
to  be  executed  by  a  testator  of  the  same  religious  faith  as 
himself,  whenever  a  clergyman  of  the  same  church  or  any 
charitable  or  ecclesiastical  organization  was  to  be  bene- 
fited. Some  assumption  of  undue  influence  is  indulged 
in  by  the  contestant's  counsel,  from  the  fact  that  Mr. 
Wandell,  who  had  been  the  attorney  of  the  family,  and 
who  drew  the  will  of  the  deceased  sister  Emma,  and 
drew  the  papers  restoring  a  share  of  that  deceased 
sister's  property  to  the  decedent,  was  not  emploj^ed  to 
draw  the  will  offered  for  probate ;  but  the  significance  of 
that  fact  is  greatly  weakened,  if  not  wholly  explained^ 
when  it  is  remembered  that  the  will  drawn  by  Mr.  Wan- 
dell, of  the  sister  Emma,  was  the  subject  of  great  dis- 
satisfaction on  the  part  of  the  decedent,  and  that  she 
became  greatly  incensed  in  consequence  of  its  terms ; 
besides,  the  decedent  knew  that  he  was  the  attorney  of 
the  contestant,  and  that  she  was  greatly  prejudiced,  not 
only  against  Mr.  Bradley,  but  the  Roman  Church,  and 
an  unwillingness  to  employ  Mr.  Wandell  under  those 
circumstances  was  perfectly  natural. 
In  reaching  the  conclusion  that  the  facts  stated  in  the 
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memorandnm-books  written  by  decedent,  and  her 
several  letters  to  her  sister  and  to  Mr.  Bradley,  are  not 

'admissible  as  being  merely  hearsay,  I  have  not  lost  sight 
of  the  fact  that  the  letters  appear  not  to  have  been  ob- 
jected to  when  given  in  evidence  ;  bnt  when  evidence  is 
given  in  a  case,  and  it  afterwards  appears  to  be  merely 
hearsay,  thongli  no  motion  be  made  to  strike  it  oat,  the 

'facts  which  are  the  subject  of  mere  hearsay  evidence 
cannot  be  regarded  as  proved,  esx)ecially  in  this  case, 
where  the  evidence  was  taken  before  a  referee  and  sob- 
mitted  to  the  court,  and  the  objections  were  first  taken 
on  such  submission.  I  am  disi>osed  to  treat  the  written 
memoranda  and  statements  or  declarations  of  the  deced- 
ent as  of  no  higher  verity  than  would  have  been  her 
verbal  declarations  to  the  same  effect. 

This  brings  me  to  the  inquiry  whether  the  testimony 
warrants  the  conclusion  that  the  instrament  prbpout>Jed 
was  produced  by  the  undue  influence  of  Mr.  Bradley, 
exercised  over  the  mind  of  the  testatrix. 

'  The  influence  or  importunity  which  will  avoid  a  will 
ttiust  be  such  as  to  deprive  the  testator  at  the  time  of  the 
free  exercise  of  his  will,  whereby  the  instrument  becomes 
the  will  of  another  mind,  rather  than  that  of  the  testator, 
and  such  undue  influence  must  have  been  exercised  in 
respect  to  the  very  act,  and  the  act  must  be  proved,  and 
will  not  be  inferred  from  opportunity  and  interest. 
(Gardner  v.  Grardiner,  34  N.  Z.,  165;  Seguine  v. 
Seguine,  4  Abb.  Ct.  App.  Dec.,  191 ;  Kenny  f).  Johnson, 
60  Barb.,  69  ;  Cudney  t>.  Cudney,  58  N.  T.,  148.) 

InDeas  t.  Wandell  (3  Si^'m.  Qt.  [7!  &a\  128),  it 
was  held,  that  the  circumstance  that  the  testatrix's  will 
gave  all  of  her  property  to  persons  not  related  to  her, 
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did  not  raise  the  inference  of  a  want  of  mental  capacity 
or  of  undue  influence  ;  and  in  Cudney  v.  Cudney,  above 
cited,  the  Court  of  Appeals  fully  sustained  the  doctrine, 
that  to  invalidate  a  will  on  the  ground  of  undue  influ- 
ence, there  must  be  affirmative  evidence  of  the  facts 
from  which  such  influence  is  to  be  infen'ed.  It  is  not 
sufllcient  to  show  that  a  party  benefited  by  a  will  had 
the  motive  and  opportunity  to  exert  such  influence; 
there  must  be  evidence  that  he  did  exert  it,  and  so  con- 
Jrol  the  action  of  the  testator,  either  by  importunities 
which  lie  could  not  resist,  or  by  deception,  fraud,  or 
other  improper  means,  that  the  instrument  was  not 
really  the  will  of  the  testator;  but  it  was  held  that  the 
character  of  the  provisions  of  the  will  might  be  consid- 
ered in  connection  with  the  other  evidence  in  trying  the 
question  of  undue  influence,  but  was  not  in  itself  evi- 
dence of  such  influence  ;  that,  however  partial  or  unjust 
a  testator  may  seem  to  have  been  in  his  testamentary 
dispositions,  if  the  instrument  propounded  was  clearly 
his  will,  effect  must  be  given  to  it. 

In  Children's  Aid  Society  v.  Loveridge  (70  iV.  F.,  388), 
it  was  held,  that  to  avoid  a  will  upon  the  ground  of  un- 
due influence,  it  must  be  shown  that  the  influence  exer- 
cised amounted  to  moral  coercion,  which  restrained 
independent  action  and  destroyed  free  agency,  or  that 
by  importunity  which  he  was  unable  to  i-esist,  the  tesbi- 
tor  was  constrained  to  do  that  which  was  against  his  free 
will  and  desire. 

Judge  Redfield  {American  Cases  upon  the  Law  of 
WillSy  page  472,  note),  says  :  "  We  may  safely  say  that 
where  an  unjust  will  h  produced  by  deception  and  fraud, 
it  cannot  be  ux)held  j  so,  too,  where  such  will  is  the  oflf- 
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spring  of  an  influence  brought  to  bear  upon  the  testator 
in  any  manner,  so  as  to  overcome  his  free  agency,  it  can- 
not be  sustained  by  law.  It  is  often  said  in  the  cases 
that  influences  resulting  from  love,  duty,  and  affection 
will  not  l)e  regarded  as  unlawful,  but  we  have  never 
known  a  case  where  a  man,  by  kindness  and  influence, 
was  coerced  to  the  extent  of  producing  an  unjust  will, 
moit3  through  the  agency  of  the  principal  beneficiaries 
than  of  the  testator,  that  it  could  be  upheld  in  a  court 
of  justice."  And  in  Jarman  on  WillSy  at  page  36,  that 
learned  author  says:  "The  amount  of  undue  influence 
which  will  be  sufficient  to  invalidate  a  will  must,  of 
course,  vary  with  the  strength  and  weakness  of  the  mind 
of  the  testator.  But  the  influence  which  will  vitiate  a 
will  must  be  such  as  in  some  degree  to  destroy  the  free 
agency  of  the  testator,  and  constrain  him  to  do  what  is 
against  his  will,  but  what  he  is  unable  to  refuse,  or  too 
weak  to  resist." 

In  RoUwagen  v.  Rollwagen  (63  K  F.,  504),  Judge 
Earl,  at  page  619,  says :  "  The  influence  exercised  over 
a  testator,  which  the  law  regards  as  undue  or  illegal, 
must  be  such  as  to  destroy  his  free  agency,  but,  no 
matter  how  little  the  influence,  if  the  free  agency  is  de- 
stoyed,  it  vitiates  the  act  which  is  the  result  of  it."  But 
when  it  is  held  in  Seguine  v.  Seguine,  and  Deas  v.  Wan- 
dell,  Cudney  v.  Cudney,  and  other  cases  above  cited, 
that  there  must  be  evidence  that  the  person,  having  the 
motive  and  opportunity  to  exercise  undue  influence,  did 
so,  it  is  not  to  be  understood  that  there  must  be  direct 
evidence  of  such  undue  influence ;  for  in  Fagan  v.  Dugan 
(2  Hed/.j  341),  I  reached  the  conclusion  that  to  prove  the 
exercise  of  undue  influence  at  the  particular  time  of  the 
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execution  of  the  instrament,  it  was  not  necessary  to  show- 
that  the  duress  was  visible,  or  physically  exercised  at 
the  moment  of  the  execution,  but  that  there  mast  be 
such  evidence  as  would  satisfy  the  coart  or  jury  that  the 
duress  existed  shortly  before,  and  continued  its  domin- 
ion over  the  mind  of  the  testatrix  at  the  time  of  the 
execution  of  the  will;  that  sach  influence  was  usually 
eflFected  by  slow,  adroit,  and  covert  processes,  manifested 
by  numerous  acts,  each  of  which  might  be  trifling  m 
itself,  but  which,  when  combined,  were  sufficient  to  con- 
vince the  mind  of  the  existence  of  fraud.  In  Marvin  v. 
Marvin  (3  Abb.  CL  App.  Dec,  192),  it  was  held  that  undue 
influence  in  the  making  of  a  will  might  be  inferied  from 
circumstances.  In  Reynolds  v.  Root  (62  Barb.,  253), 
Mr.  Justice  Milleb  says:  '^It  is  conceded  that  direct 
evidence  of  undue  influence  is  not  necessary  ;  it  may  be, 
and  most  frequently  is,  a  legitimate  inference  from  other 
facts  and  circumstances  of  the  case.''  <,See  Porman  v. 
Smith,  7  Lans.,  443.)  In  Rollwagen  v.  RoUwagen, 
above  cited.  Judge  Rapallo  says :  *'  Undue  influence  is 
not  often  the  subject  of  direct  proof.  It  can  be  shown 
by  all  the  facts  and  circumstances  surrounding  the  testa- 

■ 

tor,  nature  of  the  will,  his  family  relations,  the  condition 
of  his  health  and  mind,  dependency  upon,  and  subjection 
to,  the  control  of  the  person  supposed  to  have  wielded 
the  influence,  thj  opportunity  and  disposition  of  the 
person  to  wield  it,  and  .the  acts  and  declamtion  of  such 
person,"  citing  numerous  authorities. 

From  a  careful  consideration  of  all  the  testimony  in 
this  case,  it  is  quite  apparent  that  soon  after  Mr. 
Bradley  made  the  acquaintance  of  the  decedent,  down 
to  the  time  when  she  left  England  for  home,  he  exercised, 
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consciously  or  unconsciously,  a  very  great  influence  over 
the  decedent,  and  it  may  be  fairly  presumed  that,  either 
from  a  strange  infatuation,  or  from  the  direct  influence  of 
Mr.  Bradley,  she  changed  her  Christian  faith  and 
practices,  and  separated  herself  from  her  home,  family, 
and  country,  and  became  greatly  attached  to  the  Romish 
faith  and  ritual,  and  treated  Mr  Bradley  with  all  the 
evidences  of  interest  and  affection  which  a  devoted 
mother  could  have  extended  to  a  favorite  child,  and  that 
he  occupied  for  a  considerable  time  the  position  of  her 
spiritual  adviser  and  pastor ;  in  short,  the  relations  were 
of  such  an  intimate  character  that,  had  he  been  present 
at  the  execution  of  the  will  or  its  dictation,  or  partici- 
pated in  any  way  in  the  procuring  it  to  be  made  and  ex- 
ecuted, the  law  would  raise  the  presumption  of  undue 
influence  exercised  by  him,  inasmuch  as  he  was  not 
her  relative  or  presumably  entitled  to  her  bounty. 

In  Sears  v.  Shafer(6  N,  F.,  268),  it  is  said  that  in 
some  cases  undue  influence  will  be  inferred  by  the  nature 
of  the  transaction,  and  the  exercise  of  occasional  or 
habitual  influence,  citing  several  authorities ;  and  in 
Tyler  v.  Gardiner  (35  N.  F.,  559)  it  is  stated,  that  when 
the  beneficiary  is  the  active  agent  in  procuring  the  execu- 
tion, by  one  m  extremis^  of  an  instrument  disturbing 
dispositions  previously  settled,  and  where  the  transaction 
is  surrounded  by  the  usual  indicia  of  undue  influence, 
he  is  called  u|>on  to  show  that  the  inducements  which 
confessedly  led  to  the  change  were  not  unfounded 
and  illusory  ;  and  at  page  595,  Judge  Porter  says  :  *'  It 
is  no  sufficient  answer  to  the  presumption  of  undue 
influence,  which  results  from  the  undisputed  facts,  that 
the  testatrix  was  aware  of  the  contents  of  the  instrument 
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and  assented  to  all  its  provisions.  This  was  the  precise 
puri^ose  wliich  the  undue  influence  was  employed  to 
accomplish ; "  and  he  quotes  with  approbation  the 
language  of  Lord  Eldon*  (14  Ves.j  299),  as  follows: 
^' The  question  is  not  whether  she  knew  what  she  was 
doing,  had  done,  or  purposed  to  do^  but  how  the  inten- 
tion was  produced." 

In  Nesbit  v.  Lockman  (34  N.  F.,  167),  Judge  Hunt 
said :  ^'  Whei*e  persons  standing  in  a  confidential  relation 
make  bargains  with,  or  receive  benefits  from,  the  persons 
for  whom  they  were  counsel,  attorney,  agent  or  trustee, 
the  transaction  is  scrutinized  with  the  extremest 
vigilance,  and  regarded  with  the  utmost  jealousy.  The 
clearest  evidence  is  required  that  there  was  no  fraud, 
influence,  or  mistake  ;  (hat  the  transaction  was  perfectly 
understood  by  the  weaker  party,  and  usually  evidence  is 
required  that  a  third  and  disinterested  person  advised 
such  party  as  to  his  rights.  The  presumption  is  that 
the  propriety  of  the  transaction,  and  the  anus  of  estab- 
lishing the  gift  or  bargain  to  have  been  fair,  voluntary, 
and  well  understood,  rests  upon  the  party  claiming,  and 
this  in  addition  to  the  evidence  to  be  derived  from  the 
execution  of  the  instrument  conveying  or  assigning  the 
property  ;"  but  he  proceeds  to  review  the  several  au- 
thorities, and  arrives  at  the  conclusion,  '^  that  while  a 
bargain  between  attorney  and  client,  or  principal  and 
agent,  is  viewed  with  great  jealousy  and  suspicion,  and 
its  entire  fairness  must  be  shown  by  the  party  claiming 
the  benefit  of  it,  there  is  no  inexorable  rule  pronouncing 
its  illegality.''  In  the  case  of  Ingersoll  v.  Phipps  (aTife, 
p.  99),  I  had  occasion  to  review  most  of  the  authorities 
upon  this  subject,  and  concluded  that  where  a  paralyzed 
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testator  in  his  last  and  fatal  illness  executed  a  will, 
ignoring  all  his  relatives,  though  remote,  whom  he  had 
provided  for  by  a  former  will  executed  in  good  health, 
wholly  in  favor  of  the  wife  of  a  friend  who  had  takea 
charge  of  him  and  taken  him  to  her  house  while  par- 
alyzed, procured  her  physician  lo  attend  him  and  her 
attorney  to  draw  the  will,  he  being  entirely  helpless, 
— these  facts  raised  such  a  presumption  against  the 
validity  of  the  will  as  to  require  clear  and  satisfactory 
evidence  not  only  that  the  decedent  understood  the  pro- 
visions of  the  will,  but  that  its  procurement  and  execu- 
tion were  fairly  conducted  and  free  from  imposition  and 
undue  influence. 

I  have  stated  the  circumstances  under  which,  if  Mr. 
Bradley  had  been  present,  and  had  participated  in  the 
making  and  execution  of  the  will  propounded,  a  pre- 
sumption of  Undue  influence  against  its  validity  would 
be  indulged  in ;  but  as  he  was  in  Europe,  thousands  of 
miles  away,  and  could  not  then  have  exerted  any  active, 
controlling,  or  persuasive  influence  upon  the  mind  of  the 
decedent,  except  sivch  as  resulted  from  their  long  con- 
tinued and  confidential  intimacy,  and  the  great  partiality 
which  she  had  manifested  for  him,  and  doubtless  felt  at 
the  time  of  the  execution  of  the  instrument, — the  en- 
tirely novel  question  is  raised  as  to  the  indulgence  of 
any  presumption  of  undue  influence  from  the  terms  of 
the  will. 

Wo  have  already  seen  that  intelligent  persuasion  may 
be  addressed  to  a  testator  in  behalf  of  a  person  seeking 
a  benefit  by  his  will,  or  in  behalf  of  charitable  or  re- 
ligious institutions,  without  any  imputation  of  improper 
influence,  and  that  if  the  intelligent  mind  of  the  testator 
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shall  acquiesce  in  the  cogency  of  the  reasons  without 
losing  his  mental  volition,  the  will  will  stand. 

Now,  a  view  of  all  the  testimony  in  this  case  fails  to 
fihow  to  my  mind  that  the  decedent,  in  all  the  inter- 
course with  Mr.  Bradley,  however  questionable  as  to  its 
propriety  in  the  eyes  of  society,  ever  yielded  her  opinion 
or  wiU  to  Mr.  Bradley,  in  the  sense  contem[)lated  by  the 
law  of  undue  influence.  It  is  quite  clear  that  the  deced- 
ent was  a  person  who  was  easily  influenced  by  the 
ornate  ritualism  of  the  Roman  Catholic  Church  ;  indeed, 
her  early  devotion  at  the  St.  Alban's  Church  afforded 
sufScient  evidence  of  that  fact ;  but  I  am  not  warranted 
by  any  adjudicated  cases,  nor  the  opinion  of  an  en- 
lightened public,  in  holding  that  that  indicates  even  a 
weakness  of  mental  powers,  nor  am  I  able  to  see  that  her 
change  of  religious  faith  affords  any  reliable  evidence  of 
any  mental  alienation  or  impairment. 

This  litigation,  perhaps  unconsciously,  has  been  inten- 
sified by  an  element  of  religious  prejudice  and  intoler- 
ance, which,  in  its  unrestrained  supremacy,  tramples 
relentlessly  upon  law,  justice,  and  logic,  and  would  run 
riot  over  precedents,  principles  and  convictions  ;  indeed, 
if  there  is  any  passion  of  unregenerate,  fallen  humanity 
calculated  more  than  any  other  to  unsettle  the  judgment 
and  to  pollute  the  streams  of  judicial  imjKirtiality,  and 
undermine  even  the  social  fabric,  it  is  the  indulgence  of 
religious  prejudice,  bigotry,  and  controversy,  and  it  is 
always  to  be  regretted  when  it  forms  a  constituent 
element  of  legal  adjudication. 

It  should  be  remembered  that  the  doctiine  of  pre- 
sumption of  undue  influence  has  arisen  from  what  is 
denominated    the   execution    of    undutiful  wills,  and 
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it  seems  to  me  that  where  the  circumstances  of  the  par- 
ties claiming  to  be  entitled  to  the  property  of  the 
decedent,  and  those  benefited  by  the  terms  of  the  will 
(if  admitted)  are  considered^  it  is  hardly  fair  to  say  that 
this  will  comes  within  that  definition. 

The  decedent  and  the  contestant  were  at  its  execu- 
tion spinsters  of  advanced  years,  and  it  does  not  ap- 
pear that  either  of  them  had  near  relatives,  who  might 
justly  claim  a  share  of  their  property.  They  were 
entitled  to  property  yielding  an  income  of  aboat 
$15,000  a  year,  and  half  of  which  was  ample  for  the 
respectable  maintenance  of  either.  They  entertained 
different  religions  views,  and  were  members  of  different 
church  organizations,  and  some  feelings  of  hostility  had 
mutually  resulted  from  that  fact,  and  the  will  of  their 
deceased  sister  had  increased  that  difference. 

The  decedent  had  an  enthusiastic  fondness  for  the 
Roman  Catholic  Church  and  for  Mr.  Bradley,  a  pastor, 
and  when  she  made  the  provision  that  she  did  for  the 
contestant  she  might  well  have  supposed  that  she  had 
made  all  the  provision  for  her  support  and  mainte- 
nance for  the  remainder  of  her  years  that  was  needful 
and  proper ;  and  if  she  was  as  devoted  a  Catholic  as 
she  professed  to  be,  it  was  not  unreasonable  that  she 
should  manifest  her  interest  in  the  charitable  work  of 
that  church  in  her  native  city,  as  naturally  she  ex- 
y)ected  the  contestant  would  do  at  her  decease  in  be- 
half of  the  church  and  its  charitable  work  to  which 
she  belonged.  Judge  Redfield,  at  page  526,  in  the 
first  volume  of  his  treatise,  savs,  *'That  it  must  always 
have  considerable  weight  in  favor  of  the  validity  of 
a  will,  where  the  testator  lived  many  yeais  after  its 
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execation,  and  was  confessedly  relieved  from  the  inr 
llaence  of  the  alleged  infirmity  of  mind  or  defect  of 
freedom  by  which  it  is  attempted  to  be  set  aside  with- 
out making  alteration  in,  or  revoking  the  same.  Fot^ 
il  is  a  proper  inquiry  in  regard  to  undue  influence,, 
whether  it  operated  as  part  of  the  transaction  of 
making  the  will  in  question,  and  as  that  is  an  act  always-* 
ambulatory  during  the  life  of  the  testator,  his  conduct^ 
after  its  execntion  is  entitled  to  some  weight  in  deter« 
mining  its  validity." 

It  seems  to  me  pr  iper  to  consider  the  fact  that  the  de- 
cedent executed  the  will  offei'ed  for  probate  when  undue* 
influence  exercised  by  Mr.  Bradley,  then  in  Liverpool, 
seemed  improbable,  and  that  such  a  separation  was  mora 
significant  of  free  agency,  than  any  lapse  of  time  after  its 
execution,  and  opportunity  to  change  the  will,  free  from 
the  influences  alleged. 

Whatever  may  be  said  as  to  the  means  used  or  the 
influence  exerted  to  induce  decedent  to  leave  the 
Protestant  Church  and  embrace  the  Roman  Catholic 
faith,  it  must  be  quite  evident  that,  having  remained- 
a  member  of  the  latter  church  seven  or  eight  years, 
she  must  have  emerged  from  Mr.  Bradley's  influence, 
if  originally  exerted,  and  become  a  free  agent,  capable- 
of  exercising  her  own  volition,  especially  as  for  a  con- 
siderable period  she  was  separated  from  him  by  a  long 
distance.  It  is  also  worthy  of  observation  that  the  dece- 
dent in  all  her  numerous  letters  and  diaries  makes  no  sug- 
gestion of  an  eflfort  on  the  part  of  Mr.  Bradley^  to  induce 
her  to  do  or  omit  to  do  anything  against  her  will  or- 
pi^ference. 

The  history  of  the  decedent's  following  him  to  the  ora- 
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tory  aod  services  there,  and  subsequently  to  the  orphan- 
age, and  her  residence  near  there,  and  services  therein, 
and  thence  to  the  Roman  Catholic  Church  and  com- 
ninnion,  her  departure  for  Earo]>e,  and  her  sojoam  and 
travels  there,  seem  to  me  quite  as  well  explained  npou 
the  assumption  that  she  was  moved  thereto  by  her 
own  caprice  or  preference,  as  that  such  conduct  was 
the  result  of  Mr.  Bradley's  persuasion,  however  much 
the  latter  might  fall  short  of  legal  evidence  of  undue 
persuasion  ;  for  any  such  persuasion  which  is  based 
upon  plausible  reasons,  and  which  convinces  the  mind, 
and  controls  the  conduct,*  but  which  does  not  dom- 
inate the  will  so  as  to  amount  to  moral  coercion, 
leaving  the  mind  to  its  own  conscious  choice,  does 
not  amount  to  legal  undue  influence,  and  in  no  sub- 
stantial manner  trenches  upon  the  free  agency  of  the 
person  thus  influenced,  or  impugns  the  unrestrained  ex- 
pression and  exercise  of  her  independent  purpose  and 
will. 

I  am  not  unmindful  of  the  fact  that  the  relation  of 
priest  and  communicant,  and,  if  you  please,  that  of  the 
confessional,  is  one  of  peculiar  significance.  Confidence 
affords  a  very  easy  and  apt  opportunity  for  the  exercise 
of  influence,  and  doubtless  none  more  potential  than  the 
Roman  Catholic  communion ;  and  hence,  if  such  a  priest 
should  appear  to  have  participated  in  such  a  will,  or  its 
preparation,  which  substantially  conferred  a  personal 
benefit  upon  him,  to  the  exclusion  of  the  next  oMcin, 
presumably  entitled  to  the  bounty  of  the  deeedent,  I 
should  not  hesitate  to  hold  that  thei-e  would  arise  from 
these  facts  and  relation  a  presumption  of  undue  influence, 
requiring  a  clear  and  satisfactory  explanation^  consistent 
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with  the  unbiased  exercise  of  the  decedent's  will  and 
purpose. 

But  I  am  of  the  opinion  that  such  a  presumption 
would  not  arise  in  a  case  where  but  a  portion  of  testator's 
fortune  was  given  to  a  church  or  charitable  person,  even 
where  the  priest  belonged  to  the  church  by  which  the 
charitable  or  church  objects  are  fostered,  for  the  reason 
that  it  is  regarded  by  all  intelligent  persons,  as  one  of 
the  duties  of  a  Christian  minister  zealously  to  present 
the  claims  of  such  establishments  upon  the  liberality  of 
his  parishioners  during  their  life,  and  at  their  decease 
uiK)n  their  generous  testamentary  remembrance ;  and  if 
such  provision  be  not  to  the  substantial  deprivation  of 
the  next-of-kin  having  reasonable  claims  upon  his  bounty, 
it  would  raise  no  such  presumption,  but  the  contestant 
would  be  charged  with  the  duty  of  proving  such  facts  ap 
would  establish  an  improper  influence  exerted  upbn  the 
mind  of  the  testator.  Hence  I  conclude  that  the  mere 
fact  that  the  decedent  became  a  convert  to  the  Roman 
Catholic  Church  under  the  ministerial  influences  of  Mr. 
Bradley,  and  continued  an  '  enthusiastic  and  devout 
worshiper  in  that  faith,  and  made  some  of  its  charitable 
institutions,  and  a  favorite  priest  therein,  towards  whom 
she  had  contracted  an  enthusiastic  and  demonstrative 
fondness,  and  another  in  whose  church  and  by  whom 
she  was  admitted  to  the  new  communion,  the  objects 
of  her  testamentary  bounty, — raises  no  such  suspicion 
as  to  the  constrained  testamentary  purpose  of  the  de- 
cedent, as  to  amount  to  undue  influence  as  a  matter  of 
law. 

■ 

But  in  reaching  this  conclusion  I  do  not  deem  it  neces- 
sary to  jjass  upon  the  good  taste  or  propriety  of  Mr. 
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Bradley's  utilizing  his  inexplicable  fondness  for  the 
decedent,  who  seems  to  have  been  old  enough  to 
have  occupied  the  relation  of  mother,  rather  than  of 
lover, 

I  am,  therefore,  of  the  opinion  that  the  instrument 
propounded  as  the  last  will  and  testament  of  the  de- 
cedent, is  shown  to  have  been  duly  executed  according 
to  law,  when  the  decedent  was  of  sound  and  disposing 
mind ;  and  that  the  same  was  executed  free  from  any 
undue  influence,  and  should  therefore  be  admitted  as  a 
will  of  real  and  personal  estate. 

Under  section  11  of  chapter  359  of  the  Laws  of  1870, 
certain  questions  of  construction  are  raised  by  the  con 
testant,  as  to  the  validity  of  some  of  the  provisions  of  the 
will,  viz.  :  The  right  of  the  legatee  and  devisee,  Bradley, 
as  a  non-resident  alien,  to  take  either  real  or  personal 
property  ;  also  as  to  the  validity  of  the  concluding 
bequest,  to  the  Roman  Catholic  Little  Sisters  of  the 
Poor  of  the  city  of  New  York,  an  institution  called  the 
*'H(>me  for  the  Aged  of  the  Little  Sisters  of  the  Poor  of 
the  city  of  New  York,"  it  being  claimed  that  there 
is  no  such  corporation  entitled  to  receive  the  legacy,  and 
that,  if  such  corporation  existed,  the  provisions  of  the 
will  referred  to  would  be  void,  under  section  6  of  the 
Act  of  1848,  chapter  319,  because  the  will  was  not  made 
at  least  two  months  before  the  death  of  the  testatrix. 

The  learned  counsel  for  the  legatee,  Bradley,  objects 
to  the  authority  of  the  Surrogate  to  construe  the  ins^^u- 
ment,  for  the  reason  that  he  alleges  that  the  proper 
parties  are  not  before  the  court,  and  that  in  a  certain 
event  the  heirs  of  Bradley  and  of  the  contestant  might 
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take  proceedings  for  such  a  construction,  unaffected  by 
the  decree,  on  such  construction  in  this  court.  But  lam 
inclined  to  the  opinion  that  he  is  mistaken  in  that  re- 
spect, for  the  reason  that  Mr.  Bradley's  interest  in  the 
real  estate,  122  East  Fortieth  street,  does  not  depend  upon 
his  surviving  the  contestant,  the  life-tenant,  but  that 
such  inierest  vested  in  him  at  the  decease  of  the  testatrix, 
subject  to  the  contestant's  life-interest,  providing  said 
Bradley  shall  be  adjudged  capable  of  taking,  and  henoe 
a  determination  of  that  question  would  bind  his  heirs  or 
devisees  as  privies  in*  estate.  So,  in  respect  to  the  heirs 
of  contestant,  if  it  should  be  adjudged  that  Mr.  Bradley 
cannot  take  by  reason  of  his  alienage,  that  portion  of  the 
estate  admitted  to  be  given  to  him  would  belong  abso- 
lutel}'  to  the  contestant,  and  if  it  should  appear  that 
there  was  no  such  organization  as  the  Little  Sisters  of  the 
Poor  entitled  to  take,  then  clearly  the  property  thus  in- 
tended to  be  disposed  of  would  go  to  the  contestant  as 

• 

heir  and  next-of-kin  ;  and  hence  all  the  parties  interested 
in  the  questions  raised  as  to  the  construction  of  the 
instrument,  are  now  before  the  court,  and  any  deter- 
mination  made  would  bind  ail  those  entitled  to  the 
interests  and  rights  of  the  contestant,  and  1  entertain  no 
doubt  that  any  determination  upon  the  question  raised 
would  be  conclusive  upon  all  parties  entitled  to  claim  an 
interest  in  the  property  in  question. 

Until  the  act  of  1870,  Surrogates  had  no  power  to  con- 
strue wills  on  probate,  and  I  am  informed  that  my  pre- 
decessors never  exercised  the  authority  conferred  by 
that  act ;  and  as  that  act  seems  not  to  be  obligatory  upon 
the  Surrv)gate  of  this  county,  to  whom  the  jurisdiction  i0 
limited,  and  as  the  Code  of  Civil  Procedure^  which  will 


48C        CASES  IN  THE  SURROGATES'  COURTS. 

M ABX  t>.  M'OLTNN. 

come  into  effect  on  the  1st  day  of  September  next,  limits 
the  authority  of  the  Surrogate  to  constme,  to  wills  of 
personal  property  (§  2634),  and  may  be  regarded  as  a  leg- 
islative expression  of  opinion  that  such  jurisdiction  oaght 
not  to  be  exercised  by  Surrogates  over  wills  of  real  estate, 
I  am  of  the  opinion  that  the  construction  of  the  will 
under  consideration  should  be  limited  to  the  third  clause, 
and  that  the  parties  be  left  to  their  remedy  by  suit  in 
the  Supreme  Court  for  the  construction  of  the  other 
provisions  objected  to. 

The  next  point  to  be  considered,  is  whether  Mr. 
Bradley's  alienage  forbids  his  taking  the  income 
directed  to  be  paid  to  him  by  the  executor  under  the 
third  clause  of  the  will. 

The  proponent's  counsel  claims  that  the  executor  by 
that  clause  is  made  an  active  trustee,  and  that  the  title 
to  the  property  vests  in  him  as  sucli,  and  therefore  a 
receipt  through  him  as  trustee  is  not  obnoxiuus  to  the 
restrictions  of  the  statute  as  to  alienage  ;  while  the  con- 
testant's counsel  claims  that  the  clause  in  question  only 
creates  a  passive  trust,  and  if  it  shall  be  adjudged 
to  be  active,  and  therefore  authorized  by  section  55 
of  2  H.  S.y  p.  1106,  subd.  3  (6  ed.),  yet  it  is  a  receipt 
of  the  proceeds  of  real  estate,  and  comes  within  the 
spirit  of  the  prohibition  contained  in  section  6  above 
stated. 

The  language  of  the  8d  clause,  under  consideration,  is  as 
follows : 

"It  is  my  will  and  desire  that  my  executor  here- 
inafter named  pay  to  the  Rev.  Aloysius  J.  D.  Bradley 
all  the  income  derived  from  my  estate,  after  paying  the 
necessary  expenses  accruing  thereon/' 
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In  Vernon  v.  Vernon  (63  K  T.,  349)  it  is  held  that  a 
power  to  receive  the  rents  and  profits  is  neoessarily 
implied  from  the  duty  enjoined  upon  the  executors  to 
apply  them. 

The  testator  in  that  case  gave  to  his  wife  an  annuity  of 
$700,  to  be  paid  by  the  executor  out  of  her  share  of  the 
rents  of  certain  stores,  of  which  she  owned  a  moiety,  and 
it  was  held  that  a  power  to  receive  the  rents  and 
profits  was  necessarily  implied  from  the  duty  enjoined 
upon  the  executor  to  apply  them.  (See  also  Tobias 
V.  Ketchum,  32  If.  T.,  319 ;  Betts  v.  Betts,  4  Abb. 
JVew  Cas.y  317,  385 ;  Leggett  v.  Perkins,  2  N.  F., 
297.) 

It  appears  that  the  principal  part  of  the  decedent's  es- 
tate consists  of  real  estate,  and  ''  the  income  therefrom, 
after  paying  the  necessary  expenses  accruing  thereon,'* 
embraces  principally  decedent's  real  estate. 

From  the  authorities  above  cited  it  is  apparent  that 
when  the  executors  are  directed  to  pay  the  income 
so  derived,  to  Mr.  Bradley,  there  is  an  implied  power 
conferred  upon  the  executor,  within  the  third  sub- 
division of  section  55  of  the  Revised  Statutes,  above 
cited,  ''to  i-eceive  the  rents  and  profits  of  decedent's 
lands,  and  apply  them  to  (said  Bradley's)  use  during 
his  life,"  and  thus  an  active  trust  is  created  within  that 
statute. 

The  subdivision  referred  to  provides  that  an  expi*es8 
trust  may  be  created  to  receive  the  rents  and  profits  of 
lands^  and  apply  them  to  the  use  of  any  person  during 
the  life  of  such  person,  or  any  shorter  term ;  hence 
there  is  nothing  in  that  provision  which  intimates  that 
a  trust  to  receive  and  apply  such  rents  may  not  be  for 
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the  benefit  of  a  non-resident  alien,  bat  inferentially  it 
-authorizes  snch  trust,  by  the  use  of  the  general  term 
nay  pennon. 

But  it  is  claimed,  by  the  learned  counsel  for  the  con- 
testant, that  the  cestui  que  trust  Bradley,  though  he 
receives  the  rents  and  profits  through  the  intervention  of 
the  trustee  and  executor,  yet  he  receives  an  interest  in 
the  land,  and  is  therefore  prohibited  by  section  6  of  the 
Revised  Statutes,  as  an  alien;  but  it  has  been  shown 
i;hat  the  third  clause  of  the  will  creates  an  express  trust. 

By  section  73  of  the  same  statute,  at  page  1109,  it  is 
provided  that  every  express  trust,  valid  as  such  in  its 
creation,  except  as  therein  otherwise  provided,  shall  vest 
^^tke  whole  estate  in  the  trustee,  in  law  and  equity^^ 
;Subject  only  to  the  execution  of  the  trust,  and  that  the 
•l)€a-son  for  whose  benefit  the  trust  is  created  shall  take 
no  estate  or  interest  in  the  land,  but  may  enforce  the 
performance  of  the  trust  in  equity. 

This  statute  seems  to  remove  the  objection  upon  whidh 
the  statute  prohibiting  the  conveyance  or  devise  of  real 
estate  to  an  alien  is  based  ;  for  the  estate,  both  legal  and 
equitable,  being  in  a  resident  trustee,  amenable  to  the 
control  of  our  courts,  there  seems  to  be  no  more  reason 
lor  excluding  an  alien  from  participation  in  the  rents 
and  profits  of  real  estate  through  the  intervention  of  a 
trustee,  than  there  would  be  to  his  receipt  of  personal 
property  hy  the  same  intervention,  or  his  independent 
.ownership  thereof. 

Perry  on  Trusts,  section  64,  says,  that  if  an  alien  is 
onade  cestui  que  trust  of  land,  he  may  enjoy  it  against 
all  but  the  state,  ^*  but  the  state  can  at  any  time  claim 
nn  equitable  interest,  and  that  this  rule  a|)plies  where  a 
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mere  naked  trust  is  created  for  an  alierCs  benefit ;  but  if 
a  trustee  is  to  do  anything  with  the  land,  that  is  execu- 
torj'^ ;  the  court  will  do  nothing  to  transfer  the  right  of 
the  alien  to  the  state,"  citing  Hommelin  t.  Sheldon  (1 
Bevan^  79). 

Under  these  latter  authorities,  the  trust  in  question 
would  have  been  held  valid  at  common  law,  and,  in  order 
to  avoid  it  under  our  statute,  it  is  obvious  that  it  should 
be  brought  substantially  within  its  terms  of  prohibition, 
and  from  the  reasoning  already  presented  it  is  apparent 
that  there  is  no  title  or  interest  in  the  land  in  question 
vested  in  the  cestui  que  trusty  Mr.  Bmdley.  I  am, 
therefore,  of  the  opinion  that  the  third  clause  of  the  will 
under  consideration  creates  a  valid  trust  in  the  executor 
for  the  benefit  of  Mr.  Bradley,  though  an  alien. 

Ordered  accordingly. 


New  York  County.— HON.  D.   C.  CALVIN,  Sctrbogatk.— 

October,  1880. 

Matter  of  McIntyre. 

In  tJie  matter  of  tlie  estate  of  Charles  McIntyre,  de- 
ceased. 

Where,  upon  an  application  to  compel  the  adminifltralor  to  flic  a  further 

inventory,  the  administnitor  denies  the  existence  of  further  uiisets,  the 

application  must  be  refused. 
Section  271.5  of  Ihe  Code  of  Civil  Procedure,  providing  for  a  compulsory 

return  of  an  inventory,  confers  no  new  power  on  the  Surrogate,  but  is 

merely  declaratory  of  the  law  as  already  adjudged. 
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Application  to  require  the  administrator  of  this 
estate  to  file  a  further  inventory.  The  answer  of  the 
administrator,  verified  by  him,  alleged  that  he  had  in- 
cluded iu  his  inventory  all  the  property  that  belonged 
to  tiie  estate  of  decedent. 

W.  &  S.  W.  FuiJ[.ERTON,/<?r  motion. 
Q.  A.  8£tXA8»  opposed. 

TnK'SuRUooATE. — By  the  former  statute  authorizing 
the  Snrro;?ate,  in  case  of  the  neglect  of  the  executor  or 
administi-ator,  to  require  him  to  appear  and  return  an 
inventory,  &c.,  there  was  no  provision   made  for  the 
amendment  of  an  inventory,  but  in  Sheldon  v.  Bliss  (8 
iV.  F.,  31),  it  was  held  that  the  Surrogate  might  require 
tlie  inventory  to  be  amended,  where  the  executor  had 
made  no  exception  of  articles  for  the  use  of  the  widow  ; 
and  in  Red  fields  s  Law  &  Practice^  page  216,  it  is  stated 
that  the  power  to  require  such  amendment  was  not 
derived  from  the  language  of  the  statute  in  reference  to 
the  return  of  inventory,  but  from  the  general  statutes 
authorizing  Surrogates  to  direct  and  control  the  conduct 
and  settle  the  accounts  of  executors  and  administrators, 
and  administer  justice  in  all  matters  relating  to  the 
affaii's  of  deceased  persons ;  but  under  said  statute  it  was 
held,  in  Thomson  z,  Thomson  (1  Brad/.,  31),  that  while 
the  court  might  order  an  inventory  to  be  amended, 
if  the  answer  confess  more  assets,  yet  if  such  further 
assets  shall  not  be  admitted,  proof  will  not  be  received 
to  contradict  the  answer,  and  the  reason  of  this  rule  is 
stated  that  the  inventory  is  required  by  law  to  be  under 
oath,  and  that  the  court  cannot  order  assets  to  be  inserted 
in  the  inventory  without  the  parties'  oath,  nor  can  it 
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compel  an  executor  or  administrator  to  swear  to  assets, 
possession  of  whicli  he  has  twice  already  denied,  viz.  : 
on  the  inventory,  and  then  in  the  answer  denying  the 
allegations  ;  and  the  conclusion  in  that  case  was,  that  if 
there  was  any  error  in  the  inventory,  it  must  await  cor- 
rection on  accounting  by  the  representative  of  the  estate. 

Thus  stood  the  law  until  the  present  Code  went  into 
effect,  which,  by  section  2715,  expressly  provides,  that 
the  Surrogate,  on  a  proper  application,  may  require 
the  executor  or  administrator  to  return  an  inventory,  or 
further  inventory,  and  the  question  is  whether  this  makes 
any  substantial  change  of  the  law,  as  it  had  been  wisely 
adjudged  by  Surrogate  Bradford.  From  the  nature 
of  the  proceeding  and  reason  also,  I  am  of  the  opinion 
that  the  special  authority  of  the  Surrogate,  conferred  by 
that  section,  to  cause  a  further  inventory,  does  not 
change  the  authority  of  the  court  in  respect  to  it,  but 
only  makes  special  provision  for  what  had  been  ad- 
judged to  be  a  necessary  implication  of  authority. 

I  am,  therefore,  of  the  opinion  that  this  court  has  no 
power  to  require  any  examination  of  the  parties  or  wit- 
nesses, for  the  purpose  of  testing  the  correctness  of  the 
inventory  filed ;  and  that  any  errors  therein  must  be 
corrected  on  a  future  accounting ;  and  that  the  answer  of 
the  administrator  is  a  complete  defense  to  the  applica- 
tion ;  and  that  the  petition  should  be  dismissed:  for  the 
impropriety  of  requiring  the  representative  of  an  estate 
to  verify  an  inventory,  which,  in  effect,  he  has  twice 
sworn  is  not  true,  is  as  applicable  to  proceedings  under 
the  new  Code,  as  under  the  former  statute. 


Ordered  accordingly. 


iO'i       CASES  IN  THE  SURROGATES'  COURTS. 

BIEOBLMAN  O.  RIBOSLMAN. 

New  York  Countt.— HON.  D.  C.  CALVIN,    Subrogatb. — 

October,  1880. 

RiEGELMAN  V.    RiEOELMAN. 

In  the  Toatter  of  the  estate  of  John  E,  Riegelhak,  de- 

ceased. 

Pending  a  contest  over  tbe  probate  of  a  will,  the  Surrogate  has  no  power 
under  section  08,  8  jR.  8,^  106  (6  ed.),  upon  petition  of  a  person  en- 
titkni  to  a  legacy  or  to  a  distributive  share  of  ihe  estate,  lo  order  pay- 
ment of  sucli  portion  of  such  legacy  or  share  as  may  be  necessary  for 
petitioner's  support.  Until  the  validity  of  the  will  is  established,  the 
petitioner  is  not  entitled  to  any  legacy  or  distritnitive  {^hare. 

Tbe  duties  of  a  collector  are  limited  to  the  powers  enumerated  in  the 
statute.  Ills  powers  relate  to  the  preservation,  and  not  to  the  admin- 
istration, of  the  estate. 

The  powers  of  a  receiver  of  real  estate,  appointed  under  section  13  of  chap- 
ter'idQ.  Aafr«^l870,  are,  like  those  of  a  collector,  continodtothc  preser- 
vation of  the  estate;  he  cannot  be  authorized  to  administer  the  estate. 

Where,  pending  a  contest  over  the  probate  of  a  will,  the  widow  of  deceilent 
and  a  legatee  named  in  the  will  applied  for  an  order  directing  tho 
collector  and  receiver  of  the  estate  to  pay  her  one-third  of  the  rents 
and  profits  of  the  estate,  both  real  and  personal,  and  also  to  pn}'  to  her, 
for  her  two  infant  children,  one-sixth  each  of  the  residue  of  said  rents 
and  profits,  and  that  he  be  ordered  to  pay  all  inteitist  on  mortgages, 
ground  rents,  taxes  and  insurance,  RM^  that  the  applicaiion  must  be 
denied  for  want  of  jurisdiction. 

Application  pending  a  contest  over  the  probute  of 
decedent's  will,  to  allow  the  widow  to  retain  one-third 
of  the  rents  and  profits  of  the  estate,  real  and  personal, 
of  decedent,  and  of  the  future  income  thereof,  and  that 
the  receiver  and  collector  be  directed  to  pay  her  the 
same,  and  that  she  be  authorized  to  receive  for  her  two 
infant  children  one  sixth  each  of  the  residue  of  said 
rents  and  profits,  and  of  future  rents  and  income,  and 
that  she  be  allowed  *out  of  the  rents  and  moneys  in 
hand  to  pay  her  counsel,  and  that  said  receiver  and  col- 
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lector  be  ordered  to  pay  all  interest  on  mortgages, 
ground  rents,  taxes,  assessments,  and  water  rates  on  the 
real  estate,  and  keep  the  buildings  insured,  &c. 

BoARDMAiY  &  BoARDMAN,  foT  peUHonef, 
R  S.  'NEwcoiSBK,  for  receiver. 

The  Surrogate. — The  only  authority  for  this  ap- 
plication is  the  S  H.  S.,  108  (6  ed.),  §  98,  which 
provides  tliat  any  person  entitled  to  a  legacy,  or  to  a 
distributive  share  of  an  estate,  may  apply  to  the  Surro- 
gate to  be  allowed  to  receive  such  portion  of  such 
legacy  or  share  as  may  be  necessary  for  his  support. 
Until  it  shall  be  determined  whether  the  will  pro- 
pounded is  valid,  and  admitted  to  probate,  it  cannot 
appear  that  the  petitioner  is  entitled  to  any  legacy,  nor 
will  it  api)ear  that  she  is  entitled  to  a  distributive  share 
of  this  estate,  unless  and  until  the  will  shall  be  rejected. 

By  3  jR.  S,,  79  (6  ed.),  §  42,  the  authority  of  a 
collector  is  limited  to  the  collection  of  the  goods, 
chattels,  personal  estate  and  debts  of  the  deceased,  and 
to  secure  the  same,  and  to  sell,  under  the  authority  of 
the  Surrogate,  such  goods  as  are  deemed  necessary  for 
the  preservation  of  the  estate  after  appraisal.  By  chap- 
ter 359  of  the  Laios  of  1870,  section  10,  applicable  to 
this  county  only,  the  collector  may  be  authorized  by 
the  Surrogate,  after  six  months  from  the  granting  of 
letters,  to  publish  notice  for.  claims,  and  after  one  year, 
upon  certain  proof,  to  pay  debts  of  the  estate. 

This  statute  clearly  contemplates  the  preservation  and 
not  the  administration  of  the  estate  by  the  collector, 
except  as  specially  provided  in  the  act  of  1870,  and  I 
am  of  the  opinion  that  where  the  ertatute  limits  the 
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authority  of  the  collector,  the  Surrogate  has  no  power  to 
enlarge  it. 

Section  13  of  the  act  of  1870  provides  for  the  appoint- 
ment of  a  receiver  of  real  estate  of  a  decedent,  pending 
the  contest  of  a  will,  who  shall  possess  the  same  power 
and  authority  as  if  appointed  by  any  other  court  of  com- 
petent jurisdiction. 

At  first  it  occurred  to  me,  that  this  language  might  be 
regarded  as  enlarging  the  powers  of  a  receiver  appointed 
pending  the  contest,  beyond  those  of  a  collector ;  but 
upon  reflection  I  am  of  the  opinion  that  he  too  is  con- 
lined  to  the  preservation  of  the  property,  and  that  it 
would  be  contrary  to  the  purpose  of  the  statute  to 
authorize  him  to  administer  the  estate,  and  that  his 
appointment,  as  to  the  realty,  confers  the  same  power 
over  it  as  does  the  appointment  of  a  special  adminis- 
trator over  the  personalty. 

In  this  case,  the  widow  is  not  yet  adjudged  to  be  a 
legatee,  for  if  she  had  been,  she  would  be  entitled  to  the 
whole  income ;  and  yet  she  asks  to  be  authorized  to 
receive  a  portion  of  the  rents  for  the  infant  remainder- 
men ;  nor  can  she  be  said  to  be  entitled  to  a  distributive 
share  of  this  estate,  in  the  event  of  the  will  being 
denied  probate,  for  in  that  event  she  would  not  be  en- 
titled as  of  right  to  any  rents  of  the  real  estate,  until  her 
dower  should  be  admeasured,  and  even  then,  she  would 
not  be  entitled,  through  the  intervention  of  the  repre- 
sentative of  the  estate. 

This  construction  seems  to  result  necessarily  from  the 
statute  cited,  the  authority  of  the  receiver,  and  position 
of  the  parties. 

Counsel  for  the  petitioner  seeks  to  base  the  authority 
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of  the  Sarrogate  to  grant  the  order  in  this  case,  upon 
the  statute  deflning  his  jurisdiction,  authorizing  him  to 
administer  justice  in  all  matters  relating  to  the  alTairs  of 
deceased  persons,  according  to  the  provisions  of  the 
statutes  of  this  state,  and  alleges  that  the  statute  should 
be  construed  so  as  to  confer  power  not  expressly  pro- 
vided for  in  the  statutes,  and  suggests  that  any  other 
construction  would  show  that  the  section  was  intended 
to  direct  the  Surrogate  to  do  only  what  other  statutes 
had  directed  him  to  do  ;  but  he  seems  to  forget  that  that 
section  is  one  defining  the  Surrogate's  jurisdiction,  and 
that  the  courts  have  repeatedly  held  that  the  Surrogate 
has  no  authority  except  such  as  is  expressly  provided 
by  statute,  and  such  incidental  powers  as  are  necessary 
to  the  exercise  of  those  special  powers.  If  the  learned 
counsel  were  correct  in  his  interpretations,  then  might 
the  Surrogate  entertain  jurisdiction  of  an  action  of  parti- 
tion of  real  estate  belonging  to  a  deceased  person,  or 
ejectment,  but  it  is  entirely  clear  that  the  words  **  ac- 
cording to  the  provisions  of  the  statutes  of  this  state" 
are  words  of  limitation. 

That  some  such  power  should  be  conferred  upon  the 
Surrogate  incases  of  prolonged  contest  is  entirely  appar- 
ent, but  I  am  not  making,  but  striving  to  administer,  the 
laws. 

Application  denied. 

Ordered  accordingly. 
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New  Yobk  Couhtt.— HON.  D.  C.  CALVIN,  Subbogate.— 

November^  1880. 

West  v.  Mapes. 

In  the  matier  of  the  estate  of  Ma  bo  abet  Shaud,  de- 
ceased. 

Section  82,  8  ^.  i9. ,  7B  (6  ed.),  giving  unmarried  women  a  preference  over 
married  women  to  letters  of  administration,  has  been  repealed  by  sec- 
tion 2,  chapter  783.  Law  ofimi, 

Uence,  HM,  that  upon  the  application  of  a  married  woman  for  letters  of 
administration,  it  is  not  necessary  to  serve  a  citation  on  an  unmarried 
sister  of  the  applicant,  as  one  having  a  prior  right  to  administration. 

Application  for  letters  of  administration. 

The  decedent  died  June  23,  1880,  leaving  a  son,  Peter, 
a  danghter,  Agnes  S.,  wife  of  William  West,  and  Kate 
L.  S.  Mapes,  a  widow.  Peter,  the  son,  executed  and 
filed,  July  10,  1880,  a  renunciation  of  his  right  to  admin- 
istration. Mrs.  West  attained  her  majority  July  19, 
1880,  and  Mrs.  Mapes  is  about  twenty-nine  years  of  age. 

On  July  10, 1880,  Mrs.  Mapes  filed  a  petition  for  letters 
of  administration,  and  on  the  same  day  executed  a  bond 
in  the  penalty  of  $18,000,  and  took  the  oath  as  adminis* 
tratrix,  but  the  sureties  did  not  sign,  and  the  matter  was 
postponed.  The  sureties  appeared  on  July  19,  1880,  and 
executed  the  bond  and  justified  therein,  but  before  let- 
ters were  issued  Mrs.  West  filed  objections  to  the  suffi- 
ciency of  the  sureties. 

On  a  petition  presented  and  verified  July  19,  1880,  by 
Mrs.  West,  the  day  on  which  she  attained  her  majority, 
setting  forth  the  renunciation  of  her  brother  Peter,  she 
asked  fur  lettei-s  of  administration  upon  her  mother's 
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estate,  but  stated  nothing  in  her  petition  upon  the  sub- 
ject of  her  marriage. 

The  answer  of  Mrs.  Mapes  showed  that  no  citation  had 
been  served  upon  her,  on  the  petition  of  Mrs.  West,  and 
it  was  claimed  by  her  counsel  that  under  the  statute  she 
had  a  preieience  over  her  sister,  by  reason  of  the  latter 
being  a  married  woman,  and  therefore  the  statute  re- 
quired that  a  citation  should  issue  to  her.  On  the  part' 
of  Mrs.  West,  it  was  claimed  that  no  such  preference 
(P^xists. 

J.  K.  'Eaywahh,  for  petitioner. 
Norwood  &  CoaassiiALL,  opposed. 

The  Suuuooate. — It  is  quite  clear  that  Mrs.  Mapes^ 
having  iirst  tiled  her  petition,  and  executed  the  requisite 
bond,  in  case  the  sureties  shall  justify  to  the  satisfaction 
of  the  Surrogate,  will  be  entitled  to  letters  in  preference 
to  Mrs.  West,  her  sister,  though  it  shall  be  adjudged 
that  the  statute  giving  preference  to  the  unmarried 
sister  has  been  repealed  by  implication,  so  that  she  is 
only  required  to  produce  her  sureties  for  justification  to 
secure  her  letters. 

By  section  32  of  3  Ji.  51,  78  (6  ed.),  it  is  provided  that 
when  there  shall  be  several  persons  in  the  same  degree 
of  kindred  to  the  Intestate,  entitled  to  administration, 
they  shall  be  preferred  in  the  following  order:  lat. 
Males  to  females ;  2d.  Relatives  of  the  whole  blood  to 
those  of  the  half  blood ;  3d.  Unmarried  women  to  such 
as  are  married. 

When  there  are,  several  jiersons  equally  entitled,  the 
Surrogate  may,  in  liis  discretion,  grant  letters  to  one  or 
more  of  such  persons,  but  by  section  6  of  same  statute^ 

32 
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being  section  2  of  chapt^i'  7S3  of  tliQ  Z/<i^2(?5  o/"  1867,  it  is 
provided  that  married  women  shall  be  capable  of  acting 
^A  execu trices  or  administiutiriceB,  guardians  of  miiiors, 
9nd  of  receiviqg  letters.  ttest^mQUtary  or  of  admioislra?- 
liipn,  or  of  guardijwshii),.  4&  though  tli^y  were  single 
iiromen. 

I  might,  with;  propriety^  omit  to  pass  upon  the  effect 
qi  the  latter  statute,  until  it  shall  be  determined  whether 
Mr^,  Mapes  sU^U  perfect  her  bond,  and  take  letters, 
because,  in  that  event,  Mrs.  West  would  have  no  stand- 
ing, as  the  so  called  caveat  tiled  by  her  only  raises  the 
question  of  the  sufficiency  of  Mrs.  Maj^s's  sureties ;  and 
the  suggestion  that  a  reference  should  be  made  to  enable 
ll^r  to  show  the  propriety  of  granting  her  letters,  instead 
qI  Mrs.  Mapes,  raises  no  question  as  to  the  iitness  of  the 
letter,  and  does  not  apiount  to  a  caveat ;  and  the  so-called 
caveat  tiled  against  the  application  of  Peter  is  inoj)era- 
tive,  for  the  reason  that  the  letter  has  made  no  applix^a- 
tion,  but  has  renounced. 

Section  5,  above  referred,  to,  sedms  to  empower-  a. 
ipacried  woman  to  act  as  executrix,  administratrix,  &c., 
and  to  receive  letters  as  though  she  were  a  single  woman ; 
but  if  she  is  to  be  postponed,  under  section  32,  al>ove 
cited,  to  an  unmarried  sister,  then  she  does  not  i^eqeive  as 
though  she  were  single,  but  her  marriage  is  made  tt 
hindrance  to  her ;  and  so  long  as  an  unmarried  sister 
shall  be  preferred  to  her,  section  5  cannot  have  its  full 
operation ;  and  for  that  reason^  recognizing  the  general 
doctrine  that  a  repeal  of  a  statute  will  not  be  implied 
>vhere  the  two  statutes  can  stand  together,  yet  it  seems 
to  me  that  it  is  inq^ossible  to  continue  the  iirefeiX3nce  i>ro» 
vided  Ijij'  section  8^  ^pd  still,  malotain  that. she  i^.oana- 
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ble  of  receiving  letters  as  tboagh  she  were  not  married. 
One  seems  designed  to  put  them  on  an  equality,  and  the 
other  to  maintain  inequality,  and  the  subsequent  section 
must  therefore  be  held  a  repeal  of  the  former  statutes, 
thus  inconsistent  with  the  maintenance  of  a  nuirried 
woman's  equality  with  an  unmarried  womaoi. 

I  am,  therefore,  of  the  opinion  that  m  case  Mrs.  Mapes 
shall  not  perfect  her  bond,  Mrs.  West,  on  her  applica- 
tion, will  be  entitled  to  letters  without  citing  her  un- 
married sister,  who  is  not  entitled  to  preference  over  her 
under  the  statute  referred  ta 

Ordered  accordjingly. 


rn'mm 


Nbw  York  Countt.— HON.  D.  C.  CALVIN,  Subbooatb.— 

January,  1881. 

Undbrhill  V.  Newburger. 

In  the  Tuatter  of  the  estate  of  Joseph  J.  Hecht,  de- 
ceased. 

An  administrator's  claim  against  the  estate,  if  objected  to,  must  be  proved 
to  and  allowod  by  the  Surroj^tc  under  section  44),  d  ^  5.,  96  (6  ed.). 
The  affidavit  of  the  administrator,  verifying  his  claim,  does  not  amount 
to  "proof "of  tliesamc;  Tlie  existence  of  the  debt  must  be  estalv 
lished  by  legal  evidence. 

Where  a  duly-vcriflcd  claim  Is  presented  to  the  i-ep  rosea  tat  ive  of  an  estate, 
h«  must  cither  iulmit  or  rcjcct  the  claim  >\itl)in  a  reasonable  time.  In 
the  absence  of  any  act  on  his  part  indicating  his  rejection  or  dispute 
of  the  claim,  it  will  lie  presumed  to  have  been  admitted. 

An  administrator  with  the  will  annexed  has  no  authority  to  pay  the  ex- 
penses of  lunacy  proceedings  instituted  against  the  widow  and  sole 
Icvratee  of  decedent. 

An  admiuistrator  cannot  be  allowed  a  charge  for  preparing  his  accounta» 
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without  proof  that  it  wns  necessary  for  him  to  employ  an  account- 
ant 
Where  assets  of  the  estate  are  sold  below  the  inyentoried  price,  the  burden 
of  explaining  the  discrepancy,  and  that  the  decrease  is  without  his 
fault,  rests  upon  the  representatire  of  the  estate.  His  Terified  account, 
setting  forth  the  amount  receiTed  in  the  sale,  ia  not,  if  objected  to, 
prima  fade  cTidence  in  his  favor. 

Cooper  e.  Felter,  •  Lon$,,  485,  doubted. 

Tucker  «.  Tudcer,  4  Eeifeg,  186,  distinguished. 


Motion  to  confirm  the  three  reports  of  the  referee,  to 
whom  the  aooonBta  of  the  administrator  (with  the  will 
annexed)  of  decedent,  were  referred  to  examine. 

By  his  first  report,  the  referee  disallowed  the  personal 
claim  of  the  administrator  for  legal  services  claimed  to 
have  been  rendered  by  him  to  the  decedent  in  his  life- 
time, amounting  to  the  snm  of  $930.13,  '*  for  want,"  he 
states,  '^of  sufficient  and  proper  proof  in  support  of  the 
same." 

The  referee  allowed  the  claim  of  S.  A.  Underbill 
against  decedent  for  $185.79,  and  states  that  the  claim 
**  was  daly  served  npon  the  administrator  herein,  on  or 
abont  May  8,  1877,  and  the  same  was  never  objected  to 
by  him,  nor  did  he  ever  oflfer  to  refer  the  same."  He 
disallowed  items  in  schedule  C,  as  follows : 

July  25,  1876.  Peter  Cooper  Fire  Ins.  Co.    $6.00 
Sept.  6,  John  Bardes  &  Co.  Cojich.     5.00 

Feb.  26, 1876.  Commission  and  jury  fti  s. 

Lunacy.  .        .92.50 

Oct.  3,  Isaac    Wyman,    Counsel.  250.00 

"  Dr.  David  Brikes.      .        .    50.00 

Oct.  14,  Dr.  T.  H.  Smith.  .    25.00 
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July  19, 1879.  L,  Newbui^er,  services  pre- 
paring accounts.    .        .    26.00 


Amounting  together  to  .        .        .        .  $453.50 


Charging  the  administrator  with  the 

amount  of  the  inventory.      .        .  $3,602.84 
And  crediting  him  with  the  rest  of 

schedule  C 1,278.00 


Leaving  a  balance  in  his  hands  of      $2,324.84 

To  which  report,  as  it  disallowed  and  allowed  said 
claims  against  the  estate,  and  the  several  items  in 
schedule  C  of  the  account,  as  therein  and  above  stated, 
the  administrator  excepted. 

In  the  inventory  filed  herein  April  11,  1877  a  "lot  of 
jewelry  now  in  the  Safe  Deposit  Company,"  thenbelong* 
ing  to  the  estate,  was  appraised  at  $1,500.  In  his  account, 
filed  November  29,  1879,  the  administrator  states  that  he 
sold  this  jewelry  for  $600.  By  a  second  order  of 
reference  the  matter  was  sent  back  to  the  referee  to 
examine  ''in  respect  to  the  $900  loss  in  inventory." 
The  referee  reported  that,  "in  the  absence  of  any 
evidence  before  me  as  to  when  the  jewelry  was  sold,  and 
to  whom,  and  whether  at  private  sale  or  public  auction, 
or  what  efforts,  if  any,  were  made  to  get  a  fair  price  for 
it,  or  whether  it  was  the  best  price  that  could  have  been 
obtained,  I  am  constrained  to  hold  that  the  administrator 
should  be  disallowed  the  item  of  decrease,  .  .  ,  and 
that  he  be  charged  with  the  inventory  valuation  of  this 
jewelry,  to  wit,  $1,600." 

The  minutes  taken  and  returned  with  the  report  in 
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this  proceediBg,  exhibited  the  comse  panmed  bj  the 
respecdve  parties  therein,  on  the  reference,  and  showed 
that  no  oral  testimony  in  respect  to  this  decrease  was 
taken.    The  entries  were  as  follows : 

^'Mr.  Newbnrger  asks  to  hare  it  placed  on  the  min- 
utes tjiat  he  is  here,  in  readiness  to  be  exauuned. 

^^  Mr.  Yates,  as  proctor  for  Mr.  Hechf  s  administrator, 
thereupon  calls  npon  Mr.  Newburger  to  give  an  ex- 
planation of  the  apparent  loss  npon  a  lot  of  jewelry 
belonging  to  decedent. 

^*  Mr.  Newbuiger  answers  that  he  is  ready  to  be  ex- 
amined for  that  purpose." 

Whereupon  the  contestants  introduced,  in  evidence,  a 
eopj  receipt,  given  to  the  administrator  by  the  Safe 
Deposit  Company,  for  the  jewelry,  dated  November  14, 
1877,  wherein  the  value  of  the  jewelry  is  stated  to  be 
$3,000,  the  administrator  objecting  that  the  evidence  is 
*^  immaterial  and  improper.'^ 

This  rejKMt  was  also  excepted  to. 


JoBH  BBUNinu<EB,/<>r  creditors. 

Thidodobb  B^  YAVKB,f0rike  adwimtindom ^  GtmUM  HedkL 

Gboboe  Y,  Lakgbeik,  speekU  ffuardian  ^  MuSi  Cktrolins  ESddit,  a 

Joseph  K  Kewbuboeb,  the  admifMmtor, 

Thb  Surrogate.— The  exception  of  the  administrator 
to  the  disallowance  of  his  personal  claim  against  the 
estate  should  be  overruled,  for  the  reason  that  no  proof 
was  given  to  justify  its  allowance. 
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By  section  43,  3  JB.  Sl^  96  <«^d.),  it  is  provided  that 
none  of  the  decedent's  prbperty  shall  be  retained  by  an 
executor  or  administrator*  to  satisfy  Ms  debt  or  claim, 
lintil  it  shall  have  been  proved  tOs,  and  allowed  by,  the 
Surrogate. 

It  is  quite  evident  that  whto  the  statute  requires  the 
claim  to  be  proved,  it  contemplates  the  same  proof  whiok 
is  required  to  prove  any  other  claim  against  the  estate, 
ivhen  objected  to ;  and  that  the  affidavit  of  the  executori^ 
verifying  his  olaitn,  does  not  amc^ant  to  such  proof,  nor 
is  such  an  affidavit  ever  demomifiated  ''  proof." 

In  Williums  v.  Pardy  <6  Patffey  166X  the  Chancellor 
held,  that  the  executor  or  administrator  must  make  the 
usual  oath  to  his  claim,  and  also  produce  legal  evidence 
of  the  existence  of  the  debt. 

The  next  finding  excepted  to  w«s  as  to  the  claim  of 
one  Underbill  for  $185.79,  duly  presented  to  the  admin- 
istrator ;  the  same  was  never  object^jd  to  by  him,  nor  did 
he  offer  to  refer  it.  By  section  46,  3  S.  S.  (6  ed.),  9*^  it 
is  provided  that  an  executor  or  administrator  may  re- 
quire satisfactory  vouchers,  «nd  an  affidavit  that  the 
claim  is  justly  dne,  &c. ;  and  by  section  47,  the  executor 
or  administrator,  if  he  doubt  the  justness  of  the  claim 
presented,  may  agree,  in  writing,  to  refer  the  same.  By 
section  49,  it  is  pmvlded  that  if  a  claim  be  disputed  or 
rejected,  and  not  referned,  the  xslaimant  ehall  commence 
a  suit  within  six  months,  ikc% 

These  sections  seem  to  imply  some  irct  on  the  part  of 
Ih^  representative  of  th^  estate^  by  which  he  shall  indi- 
cate his  ^rejection  or  dispute  of  the  <^iQl,  but  in  Ck>op^r 
9.  Fielter  (6  Lan^.^  485),  Mf  Justice  Leonari>,  at  pw  487^ 
states  that  the  Court  of  Appeals  in  Tucker  v.  Tucker,  held 
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that  when  a  demand  was  presented  to  an  executor  or 
administrator  and  not  rejected  or  admitted,  and  no  offer 
made  to  refer,  it  must  be  regarded  as  a  disputed  demand, 
that  the  executor  or  administrator  could  not  be  i)ermitted 
to  occupy  an  equivocal  position,  but  an  examination  of 
that  case  (4  Keyes^  136),  shows  that  when  the  claim  was 
presented,  the  administratrix  was  asked  what  she  had  to 
say  to  it,  and  answei*ed  that  she  had  nothing  to  say  to  it, 
which  occurred  on  February  6, 1857 ;  but  it  also  appeared 
that  in  the  same  month,  tliat  when  she  served  notice 
npon  the  claimant  of  her  final  accounting,  she  stated  to 
the  claimant  that  they  did  not  consider  it  a  legal  debt, 
and  they  had  no  right  to  pay  it. 

Upon  these  facts,  Mr.  Justice  Milleb,  in  his  opinion, 
held  that  the  claim  at  the  time  of  the  final  account  was 
disputed,  within  the  meaning  of  the  statute  ;  that  when 
it  was  presented  it  was  not  admitted  ;  that  at  one  time 
the  administratrix  said  she  had  no  right  to  pay  it,  and  at 
another  the  administratrix  said,  there  was  fraud  in  the 
claim  and  he  was  opposed  to  paying  it.  And  upon  the 
accounting,  the  demand  was  presented  and  its  allowance 
opposed.  The  learned  judge,  at  p.  148,  says,  "that 
representatives,  in  the  discharge  of  their  duties,  are 
not  at  leave  to  occupy  the  equivocal  ix)8ition  of  neither 
allowing  or  rejecting  an  account  presented;"  and  it 
seems  to  me  that  to  hold,  as  did  Mr.  Justice  Leonard 
in  Cooper  v.  Felter,  as  to  the  tenor  of  this  decision,  would 
be  to  adjudge  that  such  representatives  of  an  estate 
could  occupy  such  an  equivocal  i>osition.  I  fail  to  see 
anything  in  the  latter  case  to  justify  the  conclusion,  that 
if  the  claim  is  not  admitted  it  should  be  considered  re* 
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jected,  unless  the  term  ^^ admitted"  is  used  in  contra- 
distinction  to  "rejected." 

For  in  that  case,  before  the  Court  of  Appeals,  there 
was  abundant  evidence  that  the  account  was  disputed 
within  a  few  days  of  its  presentation,  while  in  the  case  in 
Lansing  there  is  nothing  stated  to  indicate  what  was 
done  when  the  claim  ,was  presented. 

I  am,  therefore,  of  the  opinion  that  when  a  representa- 
tive of  an  estate  has  a  claim  duly  verified  presented  to 
him,  it  is  incumbent  upon  him  either  to  admit  or  reject 
the  claim  ;  or,  in  case  he  shall  not  be  possessed  of  the 
facts  justifying  the  determination  of  the  question,  he 
should  take  the  matter  under  consideration,  and  when 
he  i-eaches  a  conclusion,  advise  the  claimant  thereof. 
Otherwise,  the  latter  would  seem  to  be  in  doubt  whether 
he  should  offer  to  refer,  or  commence  an  action  to  en- 
force it. 

The  exception  should  be  overruled. 

The  first  item  in  schedule  C,  rejected,  of  $6,  seems  to 
have  been  disallowed  for  the  reason  that  it  was  covered 
by  another  item  allowed. 

As  to  the  next  succeeding  five  items,  amounting  to 
over  $400,  they  appear  to  be  charges  for  disbursements, 
•in  the  matter  of  the  lunacy  proceedings  relating  to  the 
decedent's  widow,  subsequent  to  his  death  ;  as  to  which 
I  am  entirely  unable  to  perceive  any  legal  authority  to 
insert  them  as  a  disbursement  of  this  estate.  When  the 
intestate  died,  his  obligation  to  even  support  his  wife 
ceased,  and  whatever  interest  she  had  in  his  estate 
became  hers  at  that  time.  If  her  estate  is  liable  for  the 
expenses  of  the  proceedings  in  lunacy,  they  will  l>e 
chargeable  to  it  on  the  accounting  by  her  representa- 
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tiva  The  administrator  with  the  will  annexed  had  no 
more  right  to  charge  those  expeBses  to  this  estate,  tham 
he  woald  a  disbursement  for  the  support  of  an  entire 
stranger  to  it,  especially  as  against  the  creditors  contest- 
ing. And  the  same  may  be  said  respecting  the  repre- 
sentative of  the  estate,  if  any  claim  against  hitn  as  such 
should  be  presented  to  him  for  his  approval  or  rejection, 
and  its  payment  might  be  subject  to  contest  on  his  ac- 
counting. 

As  to  the  last  item  rejected  in  that  schedule,  the 
referee  does  not  state  the  ground  of  its  rejection.  But 
it  is  presumed  that  it  was  upon  the  ground  that  the 
preparation  of  the  administrator's  account  was  a  part  of 
his  duty,  for  which  he  was  presumed  to  be  compensated 
by  bis  commissions,  and  that  to  entitle  him  to  make 
such  a  charge,  he  should  have  shown  before  the  referee, 
that  the  account  was  such  as  to  justify  the  employment 
of  an  account  was  to  prepare  the  same,  and  that  the  bur- 
den of  such  proof  was  upon  the  accounting  party. 

11[ie  absence  of  this  proof,  in  my  opinion,  justified  the 
rejection  of  the  charge. 

The  exceptions  to  the  disallowance  of  the  items  above- 
mentioned,  should,  therefore,  be  overruled. 

The  only  question  remaining  to  be  considered^  is  th^ 
disallowance  by  t)ie  referee  of  the  alleged  loss  of  $900i» 
on  the  sale  of  the  jewelry,  in  his  second  report ;  it  aj)- 
X>earing  that  certain  jewelry  was  inventoried  at  $1,500^ 
and  the  administrator  charges  himself  $600  on  the  said 
thereof,  without  giving  any  explanation  or  proof  of  the 
circumstances  of  the  sale.  He  attended  before  the 
referee,  and  announced  his  readiness  to  be  exrmined 
npon  that  subject  by  the  contestants,  but  declined  to 
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give  any  explanation  in  his  own  behalf ;  and  the  question, 
is  sqnarely  raised,  whether,  under  objection,  the  verified 
account,  setting  forth  the  amount  received  on  sale,  is 
prima  fade  evidence,  needing  no  explanation  of  the  dis- 
crepancy between  the  inventory  and  the  price  realized  at 
the  sale.  By  section  69,  8  R.  S.y  100  (6  ed.),  it  is  pro- 
vided that  the  Surrogate  may  allow  an  executor  or 
administrator  for  property  perished  or  lost  without  his 
fault,  and  section  70  provides  that  he  shall  sustain  no 
loss  by  decrease  without  his  fault  of  any  part  of  the 
estate,  but  shall  be  allowed  therefor,  on  settlement  of 
his  account. 

It  would  seem  that  the  condition  of  such  allowance 
"without  fault,"  imposed  the  duty  on  the  accounting 
party  of  showing  affirmatively  the  existence  of  the  con- 
dition.    (See  Matter  of  Jones,  1  Hed/.^  263.) 

I  am  of  the  opinion  that  it  would  be  a  very  unsafe  rule 
to  establish  that  the  representative  of  an  estate  may 
overcome  the  force  of  an  inventory,  by  a  mere  statement 
that  he  has  sold  the  projjerty  at  a  greatly  reduced  price, 
and  thus  throw  the  burden  of  proving  neglect  or  bad 
faith  upon  the  contestants,  who  cannot  be  presumed  to 
know  the  manner  of  sale,  or  the  circumstances  under 
which  it  was  made,  though  I  am  not  able  to  find  any 
direct  authority  upon  the  subject. 

It  seems  to  me  it  is  plainly  intimated,  by  section  14,  3 
Ji,  /SI,  733  (6  ed.),  which  provides  that  in  any  action 
against  executors,  &c.,  in  which  the  fact  of  administer 
ing  the  estate  shall  come  in  issue,  and  the  inventory 
made  by  them  shall  be  given  in  evidence,  that  the 
plaintiff  or  defendant  may  rebut  the  same  by  proof: 
1st,  that  any  property  or  effects  have  been  omitted  in 
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such  inventory,  or  were  not  retnrned  therein  at  their  true 
value.  2d,  that  the  property  has  perished  or  been  lost, 
without  their  fault,  or  fairly  sold  by  them  at  private  or 
public  sale,  at  a  less  price,  or  that  since  the  inventory  it 
has  deteriorated  or  enhanced  in  value. 

Though  the  terms  of  this  section  are  somewhat  ob- 
scure, I  understand  the  meaning  to  be,  that  where  the 
executors  or  administrators  give  the  inventory  in  evi- 
dence, to  fix  their  liability,  the  plaintiff  may  show  the 
omission  of  property  therefrom,  or  an  under  valuation, 
or  an  enhanced  value.  While,  if  the  plaintiff  shall  give 
it  in  evidence,  to  fix  their  liability,  they  shall  be  at  lib- 
erty, in  order  to  overcome  it,  to  show  that  the  property 
has  perished  or  been  lost  without  their  fault ;  that  it  has 
been  fairly  sold  at  private  or  public  sale,  at  a  less  price, 
or  that  it  has  deteriorated  ;  and  that  these  conditions 
must  be  affirmatively  shown,  in  order  to  overcome  the 
presumption  liaised  by  the  inventory,  by  the  parties 
seeking  to  overcome  it. 

The  exception  to  the  finding  of  the  referee,  as  to  the 
item  of  loss  claimed  as  a  credit,  should  be  overruled,  aad 
the  reports  confirmed. 

Ordered  accordingly. 


r  ••* 
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New  York  Oounty.—HON.  D.  C.  CALVIN,  Surbooate.— 

Deceinber,  1880. 

Matter  of  Solomon. 

In  tilt  matter  of  the  distribution  of  surplics  rrumey  be- 
longing  to  the  estate  of  Eva  Solomon. 

Under  section  2799  of  the  Code  of  Civil  Procedure,  referring  to  the  distri- 
bution of  the  surphia  money  in  foreclosure  proceedings,  the  citation 
mmt  be  served  by  publioition,  on  the  persons  entitled  to  share  in  the 
proceeds.  Personal  service  or  service  by  mail  confers  no  jurisdiction 
on  the  Surrogate. 

Petition  by  the  assignee  of  certain  judgments  re- 
covered against  the  decedent,  for  the  distribution  of 
certain  surplus  funds  on  foreclosure  of  a  mortgage 
executed  by  decedent.  A  citation  was  issued  to  the 
parties  entitled  to  share  in  such  distribution,  dated 
November  18,  1880,  returnable  December  9. 

Most  of  the  persons  so  cited  accepted  service,  and 
stated  that  such  service  should  be  deemed  sufficient  and 
valid,  except  Messrs.  Wood  and  Turk,  upon  whom  the 
citation  was  served  by  mail,  on  1^  overaber  !23,  addressed 
to  them  at  the  city  of  Kingston,  Rondout  Post-office, 
their  residence. 

The  administrator  of  the  estate  appeared  and  objected 
to  the  proceedings,  on  the  ground  of  the  defect  of  the 
citation,  and  of  the  proof  of  service. 

HenrtL.  Wtujaub,  far  petitioner, 
MoRRiB  L.  Wibb;  oppoeed, 

TfiE  Surrogate. — By  section  2799  of  the  Code  of  Civil 
Frocedarei  the  citation  is  requii*ed  to  be  made  upon  all 
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the  persons  designated  therein,  by  publishing  the  same 
in  two  newspapers,  designated  as  prescribed  in  article  1 
of  title  2  of  said  chapter  18,  at  least  once  in  each  of  tlie 
four  successive  weeks  immediately  preceding  the  return 
day  thereof. 

The  newspapers  designated  are  provided  for  by  section 
2535,  one  of  which  must  be  published  in  this  county, 
and  the  other,  in  the  discretion  of  the  Surrogate,  in  this 
or  any  other  county. 

By  section  2522,  service  upon  foreign  corporations  and 
non-residents  may  be  ordered  by  publication  or  by  ser- 
vice without  the  state.  Hence,  it  is  a  necessary  infer- 
ence that  when  section  2799  provides  for  the  service  by 
publication,  the  word  "may"  means  '* shall,"  and  ser- 
vice by  publication  excludes  service  without  the  state. 

I  am,  therefore,  of  the  opinion  that  service  by  publica- 
tion is  the  only  mode  of  giving  jurisdiction  to  the  Surro- 
gate in  the  proceeding,  and  that  the  citation  should  have 
been  made  returnable  sufficiently  long'  to  make  such 
service  ;  that  an  order  should  have  been  procured  desig-* 
nating  the  newspapers  in  which  the  citation  should  be 
published;  that  the  pretended  service  by  mail  was 
utterly  void,  and  that  the  proceedings  must  be  disr 
missed. 

It  is  proper  to  observe  that  this  publication,  provided 
by  section.  2799,  aa  a  means  of  bringing  the  parties 
within  the  jurisdiction  of  this  court,  is  entirely  anom- 
alous, for  personal  service  of  resident  parties  has  been 
required  by  universal  practice  and  statutory  require- 
ment, except  in  special  cases,  such  as  when  they  had 
absconded  or  were  concealed,  and  service  by  publication 
has  been,  adopted  as  matter  of  necessity. 
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While,  in  this  proceeding,  resident  parties  are  to  be 
concluded  by  a  publication  instead  of  personal  service. 

Notwithstanding  this  anomaly,  I  do  not  feel  at  liberty 
to  disregard  the  plain  provisions  of  the  statute. 


i*i»» 
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December,  1.880. 

Matter  of  Dolan. 

Jbh  the  matter  of  the  petition  of  Mart  A.  Dolan,  exeeu- 
trix^  aTid  others^  for  leave  to  sell  real  estate  to  pay 
debts. 

A  widow  who  electa  to  take  pecuniary  or  other  provisions  in  Hen  of 
dower,  takes  the  same  for  a  consideration  and  is  in  by  purchase; 
hence,  her  legacy  docs  not  abate  even  for  the  payment  of  debts,  until 
the  abatement  of  all  general  legacies. 

Where  the  testator  devised  certain  premises  to  his  widow  for  life,  in  lion 
of  dower,  and  provided  by  the  residuary  clause  for  the  payment  of  all 
taxes,  assessments,  interest,  mortgages  or  insurance  by  the  executors, 
out  of  the  rents,  issues  and  profits  of  the  residnar}*^  estate,  and  it  ap- 
peared that  the  teslutor  left  other  real  estate  besides  that  so  devised  to 
his  widow,  UsHd,  upon  an  application  for  the  sale  of  decedent's  real 
estate  to  pay  debts,  that  the  devise  to  the  widow  was  paramount  to 
any  other  devise  or  legacy  made  in  the  will,  and  that  the  Surrogate 
should  exercise  the  discretion  given  him  by  section  24,  ^  R,  8.,  Ill 
(6'ed.)»  and  should  first  order  the  sale  of  all  decedent's  real  estate  other 
than  that  devised  to  the  widow. 

Application  for  the  sale  of  decedent's  real  estate,  for 
the  payment  of  debts. 
The  facts  appear  sufficiently  in  the  opinion. 

The  Surrogate. — Aside  from  the  provisions  of  the 
will,  upon  well  settled  principles,  the  widow  who  elects 
to  take  pecuniary  or  other  provision  in  lieu  of  dower. 
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takes  the  same  for  a  consideration,  and  is  in  by  par- 
chase,  and  hence  her  legacy  does  not  abate,  even  for  the 
payment  of  debts,  until  the  abatement  of  all  general 
legacies. 

Roper  on  Legacies  (p.  431),  states  the  rule  to  be,  that 
the  fact  that  the  pecuniary  or  other  provisions  in  lien  of 
dower  shall  be  greater  than  the  dowress'  right  floes  not 
take  the  provisions  ont  of  the  preference  over  other  lega- 
cies, for  the  reason  that  the  testator  is  the  best  judge  of 
the  price  at  which  he  is  willing  to  purchase  the  dowress 
right.  (See  Williamson  t).  Williamson,  6  Paige^  305; 
Isenhart «.  Brown,  1  Edw.  Ch.^  411 ;  Tift  v.  Porter,  8 
N.  r.,  616.) 

But  f  )r  the  provisions  of  the  will  in  this  case,  the 
widow,  as  life  tenant  of  |he  premises  devised  to  her, 
would  be  required  to  keep  down  the  interest  on  incum- 
brances, and  pay  taxes  and  necessary  repairs  ;  but  by  the 
residuary  clause  of  decedent's  will,  it  is  expressly  pro- 
vided that  the  executors  shall,  from  the  rents,  issues, 
and  profits  of  his  residuary  estate,  pay  and  discharge 
all  taxes,  assessments,  interest  or  mortgages,  insurance, 
and  such  necessary  repairs  to  his  real  and  leasehold 
estate  as  might  become  due  and  payable,  including  such 
taxes  and  assessments,  and  the  interest  on  any  mort- 
gages upon  the  premises  devised  to  his  said  wife,  and 
also  the  annuity  of  $2,000,  in  equal  half  yearly  pay- 
ments ;  so  that  it  is  entirely  apparent  from  the  terms  of 
the  will,  that  the  widow's  right  to  the  use  of  the 
premises  devised  to  her  for  life,  free  from  incumbrance, 
taxes,  &c.,  together  with  that  to  the  annuity,  is  para- 
mount to  any  other  devise  or  legacy  therein  made,  and 
hence  it  is  obviously  the  duty  of  this  court  to  preserve 
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intact  the  premises  so  devised  to  her,  unless,  by  a  sale  of 
all  other  proi)erty  devised,  it  shall  appear  that  its  sale 
will  be  necessary  to  the  payment  of  the  decedent's  debts. 

I  am,  therefore,  of  the  opinion  that  section  24  of  3  JR. 
S.y  111  (6  ed.),  does  not  justify  me  in  ordering  a  sale  of 
the  whole  real  estate,  for  the  reason  ;  fir  sty  that  it  doea 
not  satisfactorily  appear  that  the  parts  thereof,  not  de- 
vised to  the  widow,  cannot  be  sold  without  manifest 
prejudice  to  heirs  or  devisees  ;  second^  because  the  sec- 
tion referred  to  being  discretionary,  does  not  justify  a 
disregard  of  the  positive  mandates  of  the  will. 

The  decree  should,  therefore,  provide  for  the  sale  of 
all  the  other  real  estate  left  by  the  testator,  and  no  sale 
shall  be  made  of  the  premises  so  devised  to  the  widow, 
unless  the  amount  realized  from  the  sale  of  the  other 
real  estate  shall  be  insufficient  to  pay  the  debts. 

Ordered  accordingly. 


-•-^ 


MoNBOB  County.— HON.    W.   D.   SHUART,    Sueeogatk.— 

Jnly,  1880. 

Lutheran  Reformed  Church  v.  Mook. 

In  the  matter  of  the  filial  accourding  of  executors,  <ftc., 

qf  Samuel  Mook,  deceased. 

An  interested  party  contesting  the  validity  of  a  bequest  to  a  voluntary  un- 
incorporated society  is  not  estopped  from  denying  the  incorporation 
of  the  legatee  by  the  fact  that  the  testator,  in  his  life-time,  had  dealt 
with  the  association,  and  had  executed  a  conveyance  of  land  to  it  for 
J  a  valuable  consideration. 

83 
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On  the  final  accounting  of  the  execators,  the  Evangel- 
ical  Lutheran  Reformed  Chnrch  of  Rush,  N.  Y.,  claioied 
to  be  entitled  to  receive  a  bequest  of  $1,000,  given  by  the 
will  to  it  under  that  designation.  Objection  was  made 
by  the  next-of-kin  that  the  said  church  was  not  a  duly 
incorporated  society  at  the  date  of  the  death  of  the  tes- 
tator, and  was  not  therefore  capable  of  taking  a  legacy. 

The  legacy  was  in  the  following  words : 

Seventh.  I  give  and  bequeath  unto  the  Evangelical 
Lutheran  Reformed  Church  of  the  towns  of  Rush  and 
Henrietta,  of  which  I  am  now  pastor,  one  thousand  del* 
dars,  to  he  by  the  trustees  of  such  church  kept  on  inter- 
est as  long  as  the  church  exists ;  and  the  interest  to  be 
paid  annually  to  the  preacher  for  the  support  of  the 
g08i)el  in  said  chnrch  ;  for  which  church  a  house  is  now 
baing  erected  in  the  town  of  Rush. 

The  will  bore  date  June  6,  1832,  and  was  admitted  to 
probate  September  25,  1865.  The  Lutheran  Church 
claiming  the  legacy  was  not  regularly  incorporated 
until  the  year  1870. 

Joseph  A.  BttjLL,  far  the  legatee, 
John  M.  Davt.  for  next-of-kin. 

The  Suruooate. — The  question  presented  in  this  case 
is  whether  the  bequest  to  the  Evangelical  Lutheran 
Reformed  Church  is  valid.  Unless  it  had  capacity  to 
take  this  bequest  at  the  time  of  the  death  of  the  testator, 
it  must  fail.  The  subsequent  incorporation  of  the  society 
oould  not  divest  vested  rights,    (White  v.  Howard,  46 

JV.  r.,  144.) 

It  seems  to  be  well  settled  that  a  voluntary  unincor- 
porated association  is  incapable  of  taking  a  le^cy  under 
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the  laws  of  this  state.  This  qaestion  has  very  tecently 
been  decided  in  the  case  of  the  First  Presbyterian 
Society  v.  Bowen,  executor,  and  not  yet  reported.  In 
the  opinion,  Talcott,  Presiding  Justice,  says:  "The 
bequest  of  $1,000  to  the  Presbyterian  Cemetery  must  fail, 
as  there  was  no  cori)oration  by  that  name ;  as  a  voluntary 
unincorporated  association  it  is  incapable  of  taking;" 
and  cites  Dowing  v.  Marshall  (23  N.  T.,  882),  Owens  v. 
Missionary  Society  (14  Id.^  380),  Sherwood  v.  American 
Bible  Society  (1  Keycs^  561),  McKean  v.  Kearney  (57 
IIow.,  350),  Betts  v.  Betts  (4  Ahb.  New  Gas.,  403),  Leon- 
ard V.  Leonard  (58  How.  384),  White  v,  Howard,  (46 
N.  jr.,  144).  In  the  case  of  Betts  ©.  Betts  {supra\ 
Judge  Van  Vorst,  in  a  lengthy  opinion,  examines  the 
various  cases  bearing  upon  this  question,  and  comes  to 
the  conclusion  that  a  voluntary  unincorporated  society 
cannot  take,  either  by  devise  or  bequest.  The  same 
question  is  again  decided  by  the  same  judge  in  McKean 
t.  Kearney  (57  ITow.  Pr.,  349). 

It  w^as  claimed,  upon  argument,  that  although  an  un- 
incorporated religious  society  could  not  hold  property 
acquired  by  devise  or  bequest,  yet  in  the  case  at  bar  the 
contestants  could  not  be  heard  to  say  or  claim  that  the 
society  was  not  regularly  incorporated,  because  the  tes- 
tator had  dealt  with  such  society  as  a  corporation,  and 
had  deeded  the  land  on  which  its  church  building  was 
erected  to  the  society,  and  received  therefor,  as  the 
consideration,  $100.  I  cannot  see  that  there  is  anything 
in  this  which  creates  an  estoppel,  as  is  claimed  by  the 
counsel  for  the  church, 
'  In  this  view  of  the .  case,  the  motion  to  confirm  the 
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auditor's  report,  so  far  as  it  relates  to  the  legacy  in  ques- 
tion, is  denied,  and  the  bequest  is  declared  to  be  void* 

Ordered  accordingly. 


*  ^•^  I 


WxsTcmBBTSB  CoxmTT.— HON.  OWEN  T.  COFFIN,  Subbo- 

OATS. — January,  1881. 

OlACIUS  V.  FOGEL. 

In  the  maUer  of  the  accounting  of  Heney  Pukdt  and 
Elizabeth  Foq'EL,* executors^  Ac,  (f  Henby  L. 
FoGEL,  deceased. 

Upon  an  application  by  a  Judgment  creditor  for  leave  to  issue  execution, 
the  Surrogate's  Court  will  not  entertain  an  objection  that  the  Judg- 
ment, as  matter  of  law,  is  illegal,  and  ought  not  to  be  enforced. 

An  executor  who  pays  legacies  and  debts  in  full,  before  ascertaining  the 
whole  amount  of  the  claims  of  creditors,  does  so  at  his  peril. 

The  fact  that  a  debt  of  the  decedent  was  secured  by  a  mortgage  of  re«il 
estate  will  not  Justify  the  payment  of  legjicies;  and  in  case  of  a  subse- 
quent Judgment  for  a  deflcicncy  on  a  foR'closure  and  sale  of  the  mort- 
gsgt'd  premises,  the  judgment  creditor  may  compel  the  executor  to 
account.  And  in  such  a  proceeding,  it  appearing  tliat  the  payment  of 
legacies  had  exhausted  the  residue,  Held,  that  the  executor  should 
be  charged  with  the  amounts  of  the  legacies  so  paid,  and  the  creditor 
is  entitled  to  a  decree  for  the  payment  of  a  pro  rata  share  of  the  resi* 
due  applicable  to  the  payment  of  debts.* 

♦  In  Livingston  t>.  Giirdner  (N.  Y.  County,  August,  1878),  it  was  held, 
that  an  executrix  would  not  be  ordered  to  pay  a  deficiency  Judgment 
recovered  against  her  upon  a  mortgage  executed  by  decedent,  while  her 
atcounling  as  executrix  was  pending,  although  no  notice  of  such  account- 
ing was  given  to  the  judgment  creditor,  it  not  appearing,  from  the  papers, 
tliat  the  executrix  ha<l  not  advcriiscd  for  claims,  or  that  the  notice  of  claim 
hud  been  servcil  on  licr  wiilun  llic  statutory  lime,  /if  «f/iw,  that  knowl- 
edge of  a  claim  by  the  rq^rescnt alive  of  an  estate  does  not  avoid  the  neces- 
sity of  its  due  prescnl alien,  or,  if  it  Ix;  rejected,  its  presentation  or  Tufcr« 
cucc  within  the  time  limited  by  the  statute. 
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Application  by  a  judgment  creditor  for  leave  to  issue 
execution,  &c. 

The  testator  died  in  1873,  seized  of  certain  real  estate, 
which  he  had  previously  mortgaged  to  George  C.  Glacius 
to  secure  the  payment  to  him  of  several  thousands  of 
dollars.  The  mortgage  became  due  and  payable  in: 
January,  1874,  when  the  mortgaged  property  was  worth 
about  $7,000,  which  was  more  than  sufBcient  to  pay  the 
amount  due  and  the  expense  of  foreclosure.  The  exec- 
utors paid  the  interest  for  several  years ;  until,  in  1879 
Glacius  foreclosed,  by  action  in  the  Supreme  Court,  and 
the  property  not  selling  for  a  sufficient  sum  to  pay  the 
amount  due,  and  costs,  he  obtained  a  judgment  in  De- 
cember, 1879,  for  the  deficiency,  amounting  to  $2,631.74. 
He  then  commenced  this  proceeding  to  compel  the 
executors  to  account  and  pay  him  the  amount  of  his 
judgment.  The  executors  accordingly  filed  an  account, 
from  which  it  appeared,  among  other  things,  that  they 
had  paid  debts  of  the  deceased  in  full,  to  the  amount  of 
$971,  and  that  they  had  expended,  pursuant  to  the  pro- 
visions of  the  will,  $4,361.42,  towards  and  on  account  of 
the  support  of  the  family  of  the  testator,  and  showing 
that  the  estate  was  indebted  to  them  in  the  sum  of 
$2,638.12. 

It  was  objected  on  the  part  of  the  petitioner  that  the 
executors  had  erred  in  paying  debts  in  full  when  there 
were  not  assets  sufficient  to  pay  all  claims  ;  and  also  that 
the  amount  so  expended  for  the  support  of  the  family 
should  not  be  allowed,  to  the  exclusion  of  the  rights  of 
creditors. 

Haix,  Bbowh  &  'WBartooTE,  for  petitioner. 


518        CASE3  IN  THE  SURROGATES'  COURTS. 

OLACIUB  V.  FOOBL. 

W.  B.  Bmith  &  J.  T.  WiLLiAJfs^/0r  eoKeuton, 

Thk  Subbooatk — It  seems  to  me  that  mj  duties  in 
this  case,  under  the  statate,  are  very  simple.  I  am  to 
ascertain  if  there  are  assets  of  the  estate  snflScient  to  pay 
the  full  amount  of  the  judgment  in  question,  as  well  as 
all  other  just  debts  of  the  deceased  ;  and  if  I  do  so  find, 
then  to  make  a  decree  directing  such  payments,  and  if 
it  is  found  that  there  are  assets,  but  not  sufficient  to  pay 
in  full,  then  to  decree  the  XKiyment  of  the  proper  pro 
rata  proportion  thereof. 

It  is  claimed  on  the  part  of  the  executors  that  the 
judgment  obtained  by  the  claimant  in  the  Supreme  Court, 
is,  as  matter  of  law,  unjust  and  illegal,  and  ought  not  to  be 
enforced.  There  are  two  serious  difficulties  in  the  way 
of  my  entertaining  these  objections.  Firsts  this  court, 
on  such  an  accounting,  has  no  power  to  try  and  deter- 
mine a  disputed  claim,  whether  it  involves  a  question 
of  fact,  or  one  simply  of  law,  (Tucker  v.  Tucker,  4  Abb. 
Ct  App.  Dec,  428 ;  4  KeyeSy  127 ;  Medf.  Surr.  Pr.,  391.) 
It  is  worthy  of  note  that  Chancellor  Walworth  invari- 
ably  held  that  Surrogates'  courts  had  power  to  adjudi- 
cate disputed  claims  (Kidd  n.  Chapman,  3  Barb.  Oh., 
414),  but  since  the  decision  of  the  case  of  Tucker  v. 
Tucker,  settling  the  question  adversely  to  the  Chancellor's 
views,  the  case  of  Johnson  v.  Corbett  is  no  longer  an 
implied  authority  upon  that  point.  If  this  claim  rested 
in  simple  contract,  the  proper  course  would  be  to  have  a 
reference  under  the  statute  and  thus  have  it  adjudicated. 
But,  second,  the  petitioner's  claim  has  already  been  ad- 
judicated by  a  tribunal  to  which  this  court  is  subordinate. 
It  is  now  the  judgment  of  the  Supreme  Court,  and  its 
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binding  force,  as  sach,  cannot  be  inquired  into  or  in  any 
way  questioned  here.  That  court  has  ample  control  over 
its  own  judgments.  In  a  recent  case  (Freeman  v. 
Nelson*)  I  had  occasion  to  hold,  on  application  for 
leave  to  issue  execution,  that  1  had  no  power  to  determine 
whether  the  judgment  sought  to  be  enforced  was  obtained 
by  fraud. 

The  case  of  Johnson  v.  Corbett  (supra)  proceeded 
npon  the  assumption  that  the  Surrogate  had  power  to 
adjudicate  concerning  a  disputed  claim.  The  law  hav- 
ing been  Anally  settled  otherwise,  it  is,  perhaps,  unneces- 
sary to  say  that  I  do  not  regard  the  general  principles 
there  settled  as  applicable  to  the  facts  of  this  case. 
However  that  may  be,  for  the  reasons  I  have  stated,  it 
is  immaterial  to  determine. 

The  only  remaining  question  is,  does  the  account  of 
proceedings  disclose  assets  sufficient  to  pay  the  peti- 
tioner's judgment.  It  does  not  appear  that  there  are  any 
claims  outstanding  against  the  estate,  other  tlian  that  of 
the  petitioner;  hence,  in  this  proceeding,  as  already 
stated,  it  is  only  necessary  to  look  into  the  account  so 
far  as  to  see  whether  there  are  assets  sufficient  to  pay  it, 
and  if  not,  how  much  there  remains  applicable  thereto. 
It  appears  from  the  account  filed,  thait  there  has  been 
applied  toward  the  support  of  the  testator's  family,  the 
sum  of  $4,861.42.  The  testator  had,  in  his  will,  provided 
for  such  support,  and  it  was,  therefore,  a  legacy  for  that 
purpose.  It  was  objected  that  there  were  no  vouchers 
produced  for  this  large  expenditure,  but  the  executrix 
has  since  filed  a  statement,  with  an  affidavit  appended, 


*  Hcported,  arUe,  p.  874 
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in  excuse  for  the  non-prodaction  of  voncliers.  It  is  not 
necessary,  however,  in  the  view  I  have  taken,  to  deter- 
mine whether  sach  is  a  proper  voucher,  or  a  sufficient 
excuse  for  not  producing  others  which  might  be  requi- 
site. It  is  abundantly  settled  that  all  debts  must  be  paid 
before  legacies.  The  bond  and  mortgage  were  outstand- 
ing at  the  death  of  the  testator,  and  there  existed  a  con- 
tingency that  the  real  estate  covered  might  not  sell  for 
enougli  to  satisfy  them,  and  hence  it  was  the  duty  of  the 
executors  to  retain  funds  sufficient  to  meet  such  con- 
tingency. This  they  did  not  do.  They  not  only  used 
the  foregoing  sum  in  payment  of  that  legacy,  but  they 
proceeded  to  pay  other  debts  in  full.  They,  having 
wrongfully  expended  this  sum  of  $4,361.42,  in  so  far  as 
this  claimant  is  concerned,  must  be  deemed,  for  the  pur- 
poses of  this  proceeding,  to  have  the  same  on  hand,  just 
as  much  as  if  they  had  squandered  it  in  stock  or  other 
speculations,  or  in  riotous  living.  As  a  result  of  the  ex- 
amination of  the  accounts,  vouchers  and  testimony,  I  find 
that  there  is  in  the  hands  of  the  executors  a  balance  of 
$2,444.23,  without  regard  to  the  $971  which  was  imi  in 
full  to  creditors,  and  which  must  be  added  to  the 
amount  due  on  the  judgment  in  order  to  ascertain  the 
pro  rata  share  which  said  balance  will  pay.  After  de- 
ducting from  this  sum  enough  to  pay  the  costs  of  this  pro- 
ceeding, and  the  executor's  commissions,  there  will 
remain  a  sum  sufficient  to  pay  about  sixty-four  ^^ 
per  cent,  of  the  amount  due  on  the  claimant's  judg- 
ment and  interest ;  the  latter  amounting  to  $2,824.72  and 
the  sum  applicable  towards  its  payment  being  $1,819 ;  and 
he  is  entitled  to  a  decree  accordingly,  with  costs  out  of 
the  fund. 
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No  question  is  properly  before  me  as  to  the  mode  of 
enforcing  obedience  to  such  decree,  and  I  therefore  re- 
frain from  the  consideration  of  the  subject. 

Ordered  accordingly. 


Wbstchesteb    County.— HON.     O.     T.    COFFIN,    Sueeo* 

GATE. — January,  1881. 

RoGEBS  V.  Rogers. 
In  the  matter  of  the  estate  of  Jason  Rogers,  deceased. 

The  will  appointed  four  trustees  of  certain  trusts,  and  gave  the  testator's 
widow.  And.  nfter  her  death,  the  competent  trustees,  the  power  to  ap- 
point !\  trustee  or  trustees  in  the  place  of  such  as  should  die,  or  be 
unwilling  or  incon^pctent  to  execute  the  trusts.  Two  of  the  trustees 
failed  to  qualify;  of  the  other  two  one  proposed  to  resign;  the  widow 
nominated  another  trustee.  Upon  motion  to  compel  such  substituted 
trustee  to  hlc  a  liond,  Udd  that  the  power  of  appointment  was  valid; 
that  while,  under  section  2814  of  the  Code  of  Civil  Procedure,  the  Surro- 
gate could  entertain  the  application  of  the  resigning  trustee,  and,  under 
chapter  403  of  the  Lawj  of  1879,  could  appoint  his  successor  and  require 
a  bond  from  him,  the  appointment  by  the  widow  was  not  dependent 
on  such  resignation,  and  that  the  Surrogate  had  no  power  to  require  a 
bond  from  her  appointee. 

•  i 

The  testator,  in  and  by  his  last  will  and  testament, 
among  other  things,  appointed  Jacob  S.  Rogers, 
Oolumbtis  B.  Rogers,  Theodore  Rogers  and  Thomas 
Rogers  trustees  of  certain  trusts,  and  provided  as  follows 
for  the  lining  of  vacancies :  '*  And  I  hereby  declare  that  if 
said  trustees,  or  any  of  them,  or  any  person  or  persons 
to  be  appointed  under  this  clause,  shall  die,  or  be  un- 
.willing  or  incompetent  to  execute  the  trusts  of  my  will, 
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it  shall  be  lawful  for  luy  said  wife,  during  her  life,  and, 
after  her  death,  for  the  competent  trustees  or  trustee  for 
the  time  being,  whether  retiring  from  the  office  of  trustee 
or  not,  or  for  the  executors  or  administrators  of  the  last 
surviving  trustee,  to  substitute  by  any  writing  under 
their  or  his  hands  or  hand,  any  fit  person  or  i)ersons  to 
be  trustees  or  trustee,  in  whom  alone,  or  jointly  with  the 
surviving  or  continuing  trustees  or  trustee,  my  trust 
estate  shall  be  vested." 

Jacob  S.  Rogers  and  Theodore  Rogers  did  not  qualify 
nor  enter  upon  the  performance  of  the  trust ;  but  the 
others  did.  Theodore  is  now  dead,  and  Columbus  B. 
Rogers  proposes  to  resign,  and  in  that  event  Thomas 
Rogers  would  be  left  sole  acting  trustee.  The  widow, 
however,  has,  by  virtue  of  the  power  conferred  upon  her 
by  the  will,  selected  Hon.  Silas  D.  Gifford  to  act  as  such 
trustee,  to  fill  one  of  the  vacancies,  and  the  question  was 
whether  he  must  give  a  bond  as  required  by  chapter  406 
of  the  Laws  of  1879,  and  section  £818  of  the  Code. 

TnoscAB  RoGBBfl,  in  person. 
A.  8.  JjEvr,  for  C.  B,  Bogert, 

The  Surrogate. — At  common  law,  the  provision  made 
in  the  will  for  filling  vacancies  in  the  office  of  trustee  is 
good  (Lewin  on  TrustSj  466 ;  and  see  Hartnett  v. 
Wandell,  60  N.  T.,  346;  and  Belmont  v.  O'Brien,  12 
Id.^  394),  and  I  am  not  aware  of  any  statute  contraven- 
ing the  right  of  appointment  thus  conferred  upon  the 
widow.  The  trust  may  be  executed  by  the  surviving 
trustees  even  if  she  should  not  exercise  that  right.  (74., 
267,  268.)  She  now  proposes  to  appoint  Judge  Giflford 
to  fill  a  vacancy.    She  is  the  donee  of  the  power  and 
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may  alone  exercise  it,  without  any  interference  of  this 
coart,  and  her  appointee  may  at  once  enter  upon  the 
discharge  of  his  duties.  I  have  no  power  to  exact  a  bond 
from  him.  Should  he  accept  the  appointment  and  enter 
upon  the  discharge  of  his  duties,  and  subsequently  an 
application  be  made  for  his  removal,  under  section  2315 
of  the  Code,  a  bond  might  be  required  in  the  cases 
therein  contemplated. 

Section  2814  of  the  Code  provides  for  the  voluntary 
accounting  and  the  resignation  of  a  trustee,  and  clothes 
the  Surrogate  with  power  to  entertain  his  application  or 
not,  in  his  discretion ;  if  he  does,  and  the  account  is 
satisfactory,  and  on  his  paying  over  the  funds  and  de- 
livering the  property  as  the  Surrogate  directs,  his  resig- 
nation may  be  accepted.  The  law  of  1879,  referred  to, 
confers  upon  the  Surrogate  a  discretionary  power,  in  case 
he  accept  a  resignation,  to  appoint  a  successor,  in  which 
event  he  shall  require  a  bond.  But  the  proposed  ap- 
pointment is  not  dependent  upon  the  resignation  of 
either  of  the  present  trustees,  and  if  it  were,  the  right 
of  the  widow  is  paramount ;  and  there  is  no  law  re- 
quiring this  court  to  exact  a  bond  from  the  person  she 
may  select.  Section  2818  of  the  Code  provides  for  the 
appointment  of  a  successor  to  a  sole  testamentary 
trustee  ''unless  such  an  appointment  would  contra- 
vene the  express  terms  of  the  will,"  and  does  not  apply 
here. 

It  will  thus  be  seen  that  while  the  resignation  of 
Columbus  B.  Rogers  as  trustee  may  be  accepted,  under 
section  2814,  there  is  no  power  to  deprive  the  widow 
of  the  right  to  appoint  conferred  upon  her,  and  no 
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bond  can  be  required  where  the  appointment  is  not  made 
by  the  court. 

•Ordered  accordingly. 


WssTCHBSTSB     CouNTT.— HON.    O.    T.    COFFIN,    Subro- 
gate.— January,  1881, 

BULKLEY   V.  St  A  ATS. 

in  the  matter  of  the  estate  of  Charles  Curry,  deceased. 

The  Surrogate  has  no  power  to  direct  the  payment  of  a  claim  created  by 
the  executor.  The  jurisdiction  of  the  Surrogate  extends  only  to 
claims  against  the  deceased. 

Where  the  will  directed  the  executor  to  see  to  the  education  of  the  ben«>^ 
flciary,  a  minor,  and  to  pay  for  the  same,  and  the  guardian  of  the 
minor,  with  the  consent  of  the  executor,  placed  the  minor  in  peti- 
tioner's boarding-school,  UM,  upon  the  petitioner's  application  for 
an  order  directing  the  executor  to  pay  the  balance  of  her  bill  for  the 
board  and  tuition  of  the  minor,  that  the  Surrogate  had  no  jurisdictioa 
to  grant  the  order. 

Charles  Curry  died  in  1871,  leaving  him  sumving  a 
minor  child,  Ella  Curry,  and  also  leaving  a  last  will  and 
testament,  disposing  of  real  and  personal  estate  es- 
timated at  between  nine  and  ten  thousand  dollara.  By 
the  will  Peter  Staats  was  appointed  executor,  and  was 
requested  thereby  to  provide  the  said  minor  with  a 
suitable  home,  see  to  her  education,  and  pay  for  the 
same  out  of  said  estate.  Subsequently  one  Hobart  R. 
Griffin  was  duly  appointed  the  guardian  of  said  minor. 
Before  September  1,  ah  application  was  presented  by 
Miss  Harriet  S.  Bulkley,  alleging  the  above  facts,  and 
stating  that  she  had  for  many  years  kept  a  boarding- 
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school  for  young  ladies  ;  that  in  1876  said  guardian,  with 
the  knowledge  and  approbation  of  the  ^xecutor,  placed 
the  said  minor  at  her  school  to  be  educated ;  that  she 
remained  at  her  school  until  1878 ;  that  her  board, 
tuition,  and  supplies,  during  said  period,  amounted  to 
$984.65,  of  which  $550  had  been  paid,  leaving  a  balance 
of  $434.55  unpaid,  together  with  interest  thereon,  and 
praying  for  an  order  directing  the  payment  thereof. 

Edwabd  C.  DeulYax,  far  petitumer* 
Fbanklin  Couch,  for  executor. 

The  Surrogate. — This  application  is  novel  in  its 
character,  and  should  be  dismissed  unless  expressly 
sanctioned  by  some  statute  or  fairly  to  be  inferred  there- 
from. It  is  not  a  claim  against  the  deceased,  but  has 
arisen  against  the  executor,  or  guardian,  or  both,  since 
his  death.  It  is  a  claim  based  on  a  contract  between  the 
petitioner  and  the  guardian,  sanctioned  by  the  executor, 
and  this  court  is  asked  to  enforce  it.  If  it  had  power  to 
do  so,  it  would  also  have  power  to  adjudicate  it  if  it  were 
contested,  as  its  lack  of  authority  in  this  respect  is  con- 
fined to  claims  against  the  deceased  which  are  disputed. 
If  Surrogates'  courts  can  entertain  such  applications,  why 
could  they  not  entertain  applications,  on  a  proper  state 
of  facts,  to  compel  the  specific  performance  of  contracts 
made  by  executors  and  guardians }  In  looking  into  the 
will  in  this  case,  I  find  that  the  executor  has  x>ower  to 
sell  and  convey  the  real  estate  of  the  deceased.  Suppose 
he  had  contracted  to  sell  and  convey  it  to  the  petitioner 
and  then  refused  to  convey,  can  it  be  pretended  that  this 
court,  on  her  application  to  enforce  it,  would  have  any 
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jarisdiction  in  the  premises  1  Clearly  not;  and  yet  it 
seems  to  me  the  cases  are  parallel.  If  power  exist  here  to 
enforce  one  contract,  why  not  all  1  Executors,  guardians 
and  trustees,  in  the  discharge  of  their  various  duties, 
are  constantly  making  contracts,  and  if  these  courts  could 
take  cognizance  of  actions  springing  from  them,  there 
might  be  little  leisure  for  the  discharge  of  other  duties. 
The  power  given  a  Surrogate  to  regulate  and  control  the' 
conduct  of  executors,  <t*c.,  must  be  exercised  in  the  mode 
pointed  out  by  some  statute.  I  find  no  such  statute  au- 
thorizing this  j)roceeding. 

The  counsel  for  the  petitioner  has  called  my  attention 
to  a  decision  of  the  learned  and  distinguished  Surrogate 
Calvin,  of  New  York,  in  the  Matter  of  the  Estate  of 
Beattie,  imperfectly  reported  in  the  Daily  Register 
of  January  12,  1880,  and  claims  for  it  that  degree  of  con- 
sideration to  which  his  utterances  are  justly  entitled.  I 
have  great  respect  for  his  opinion,  and  should  hesitate 
long  before  differing  from  him  on  any  subject  to  which 
his  attention  had  been  directed.  But  I  see  nothing  la 
the  case  referred  to  that  leads  me  to  suppose  any 
objection  like  that  discussed  here  was  there  interposed. 
His  attention  was  simply  drawn  to  the  question  of  the 
liability  of  the  executrices  to  pay  a  person  not  interested 
in  the  estate,  a  claim  she  made  for  the  boarding  and 
nursing  of  a  minor  legatee,  during  his  sickness,  and  not 
to  his  authority  to  enforce  payment 

The  application  must  be  dismissed. 


APPENDIX. 


THE  OWNERSHIP  OF  A  CORPSE  BEFORE 

BURIAL. 

In  a  paper  by  R.  S.  Guernset,  Esq.,  of  the  New  York  Bar, 
read  before  the  New  York  Medico-Le6;al  Society,  on  Feoruary 
4, 1880,  entitled  "  Tlie  Municipal  and  Ecclesiastical  Law  of 
Burial  and  Burial  Places  in  England  and  in  the  United  States,^' 
he  made  the  following  observations  upon  the  subject  of  *'  Tho 
Ownership  of  a  Corpse  before  Burial." 

The  disposition  of  a  human  body  after  death  generally  fol- . 
lows  the  desires  of  the  person,  expressed  in  life,  to  be  carried 
out  by  the  relatives  of  the  deceased.  How  far  custom  and 
laws  will  interfere  and  control  these  desires,  even  when  known, 
make  many  complicated  and  diverse  questions,  not  easily  to  be 
determined  by  any  tribunal.  In  order  to  do  this  we  must  re- 
sort to  the  ecclesiastical  or  church  law  for  some  precedents  and  ' 
guides,  as  well  as  to  the  common  law  and  the  special  statutes  of 
a  particular  State. 

Ecclesiastical  law  does  not,  in  England  or  in  the  United 
States,  ailect  or  relate  to  the  ownership  or  disposition  of  a 
corpse  before  burial ;  only  as  to  the  right  to  the  place  of  burial 
m  a  particulai*  churchyard  or  spot,  and  of  funeral  rites  accord- 
ing to  the  prescribed  form  of  a  church  in  some  cases.  All 
other  questions,  up  to  that  time,  are  left  exclusively  to  be  regu- 
lated by  the  municipal  law. 

The  statements  and  insinuations  that  we  see  from  time  to 
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time,  tliat  dead  bodies  and  burials  and  burial-places  in  England 
are  all  under  tlie  control  of  ecclesiastical  law  (see  report  of 
Samuel  B.  Kcooles,  Referee,  Matter  of  Beekman  Street,  4 
Bradf.^  503  ;  also  1  Am.  Law  liev.,  N.  S.,  61,  note  by  F.  L. 
Wellman)  are  false  in  fact  and  in  law,  as  I  shall  show  in 
Parts  2  and  3  of  this  paper. 

The  subject  of  burials  has  been  neglected  bj  American  law 
writers,  and  at  present  we  find  it  in  a  very  scattered  and  unsat* 
isfactory  condition.    I  will  first  consider 

T7ie  Ot/mershtjp  of  a  Corpse  he/ore  Burial^  and  how  U  may 

and  must  be  disposed  of. 

The  only  question  which  will  be  considered  in  this  connec- 
tion is,  Who  ]ias  the  sacred  and  inherent  right  to  the  custody 
of  a  dead  body  in  order  to  properly  bury  it,  and  to  be  protected 
in  that  right  ? 

It  has  been  decided  by  the  supreme  court  in  Pennsylvania 
that,  at  common  law,  it  is  the  duty  of  the  executor  to  bury  the 
deceased,  and  in  a  manner  suitable  to  the  estate  he  leaves  be- 
hind him.  (2  Blades,  Comm,^  508  ;  Wynkoop  v.  Wynkoop,  42 
Penn.  Sty  295.)  Extravagance,  however,  in  the  funeral  ex- 
penses, may  amount  to  a  devastation  of  the  substance  of  the 
deceased,  for  which  the  executors  or  administrators  will  be 
alone  answerable,  and  will  not  prejudice  the  rights  of  legatees 
or  creditors  of  deceased.     (2  Blacks.  Comm.y  508.) 

It  has  been  held  in  Massachusetts  that  the  executor  must 
bury  the  deceased.  (Hapgood-y.  Houghlin,  10  Pick.y  154;  WU- 
liams  on  Exec^  p.  829.)  As  to  the  manner  and  form  of  the 
burial  it  may  reasonably  be  said  that  the  executor  should  obey 
the  expressed  reasonable  wishes  of  the  testator  as  to  the  dispo- 
sition of  the  remains,  even  if  it  is  not  in  accordance  with  the" 
wishes  of  the  next-of-kin.  (Estate  of  Benison,  31  Leg.  Int., 
196.) 

It  generally  happens,  however,  that  the  corpse  is  at  the  dis- 
posal of  the  relatives  of  the  deceased.  Yet  it  has  been  held  by 
the  English  ecclesiastical  courts,  and  also  other  courts,  that  at 
common  law  there  can  be  no  property  in  a  corpse.    (3  Cbk{?a 
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Ingt.y  202 ;  2  Blacks.  Comm.y  429 ;  4  Id.y  235.)    Coke  eajB^ 
a  coi'pfie  is  nuUitta  in  bonis. 

The  same  has  been  held  by  oonrts  in  this  country.  (Meagher 
V.  DriscoU,  99  Mass.y  281 ;  Pierce  v.  Swan  Point  Cemetery,  10 
JR.  /.,  227 ;  Seeor  v.  Secor,  31  Leg.  Inty  268 ;  Matter  of  Brick 
Presb.  Church,  3  Mw.  Ch.,  155.) 

The  law  is  established  that  a  dead  body  is  not  property ;  but 
there  are  rights  attached  to  a  dead  body — rights  to  care  for  it, 
watch  over  it  and  bury  it — which  the  law  will  protect.  (Peen- 
Tiss,  J.,  4  Am.  Law  Times,  129.) 

Wliere  there  is  no  expressed  wish  of  a  testator  as  to  the  dis- 
position of  his  remains,  the  wishes  of  the  surviving  husband  or 
widow  shall  control  as  against  the  next-of-kin.  (Durell  v.  Hay- 
wood, 9  Gray^  248 :  Wynkoop  v.  Wynkoop,  42  Penn.  8t^ 
293 ;  Secor  v.  Secor,  31  Leg.  IrU^  268.) 

A  husband  is  bound  to  bury  his  deceased  wife,  and  a  wife 
must  biury  her  deceased  husband.  (Ambrose  v.  Kerrison,  10  O. 
B.,  776 ;  Chappell  v.  Cooper,  3  Mees.  dr  Wds.,  252 ;  1  H. 
B:ariks.,  90 ;  Weld  v.  Walker,  1  Am.  Law  Rev.,  N.  S.,  57.) 

Where  a  husband  neglected  to  provide  for  the  burial  of  his 
deceased  wife,  and  another  person  provided  the  burial,  the 
husband  was  held  liable  for  the  amount,  it  being  reasonable 
under  the  circumstances  of  the  husband.  (Ambrose  v.  Ker- 
rison, 10  G.  B.y  776  ;  20  Law  Jour.,  N.  S.,  G.  P.,  135.) 

The  supreme  court  of  Michigan  has  recently  held,  in  the 
case  of  Sears  v.  Gidday  (2  Northw.  Rep,,  N.  8.,  367),  that  a 
husband's  liability  for  the  funeral  expenses  of  a  deceased  wife 
is  not  affected  by  the  fact  that  she  left  her  property  by  will  to 
another,  and  that  person  assisted  in  the  arrangements  and  direo- 
tion  of  the  funeral. 

Even  at  common  law  a  contract  made  by  the  wife  for  the 
burial  of  her  husband  will  be  enforced.  It  was  done  in  the 
English  courts  where  the  wife  was  an  infant.  (Chappell  v* 
Cooper,  3  Mees.  <&  W.,  259.) 

A  parent  is  bound  to  provide  Christian  burial  for  the  body 

of  a  deceased  child  if  he  has  the  means.  (Keg.  v.  Yann,  2  Den* 

nison  Grown  Gas.,  325 ;  15  Jur.,  1090.)    A  child  or  a  more 

distant  relation,  being  an  infant,  would  not  be  liable  upon  a 
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contract  for  the  bnrial  of  a  parent  or  relative.    (Chappell  «. 
Cooper,  3  Meea.  <&  JT.,  252.) 

Under  tlio  common  law  it  was  held,  in  England,  in  Eex  v. 
gtewart  (12  Adol.  &  EU.y  Q.  B.,  773 ;  4  Eng.  Com.  Law, 
773),  that  the  duty  of  seeing  to  the  providing  for  the  funeral 
and  of  carrying  to  the  grave  the  dead  body,  rests  upon  the 
person  uuder  whose  roof  the  death  takes  place.  He  cannot 
keep  the  body  unburied,  nor  can  he  cast  it  out  so  as  to  expose 
the  body  to  violation,  or  to  offend  the  feelings  or  endanger  the 
health  of  the  living,  nor  can  he  do  anything  which  prevents 
Christian  burial  It  is  upon  this  principle  that  where  a  person 
dies  in  the  house  of  a  parish  or  of  a  union,  the  parish  or  union 
must  provide  for  the  interment.    {Id.) 

It  has  been  held  in  Maine  (Kavana's  case,  1  Ghreerd.^  ^^^\ 
that  the  throwing  cf  a  dead  body  in  a  river  is  indictable  at 
common  law.  In  this  case  it  was  the  body  of  a  newly-born  in- 
fant.    The  court  said  that  it  must  be  buried. 

In  regard  to  the  legal  right  to  have  the  body  cremated, 
eilher  at  the  request  of  deceased  or  by  the  next-of-kin  of  de- 
ceased, if  it  is  done  it  must  be  in  a  decent  manner,  and  not 
outrage  the  public  sense  of  propriety.  If  it  outrages  the  pub- 
lic sense,  an  indictment  at  common  law  will  imdoubtedly  stand 
against  the  perpetratore. 

Where  there  is  any  property  left  by  deceased,  the  funeral 
expenses  must  be  paid  in  preference  to  any  of  the  debts  of 
deceased.  (3  Coke's  InaL,  202  2  BlacJca.  Comm.,  508 ;  Patter- 
son V.  Patterson,  59  N.  yi,  584.) 

Where  the  deceased  has  left  any  estate,  the  estate  is  liable 
for  the  funeral  expenses  to  the  person  who  paid  them  or  fur- 
nished them. 

An  executor  is  liable  in  hie  represedtative  capacity  for  fun- 
eral expenses.  (Canfield  v.  Ely,  41  Green,  N.  J.  Z.,  150.) 
The  erection  of  a  lieadstone  at  the  decedent's  own  grave,  may 
be  considered  as  part  of  the  funeral  expenses  where  the  rights 
of  creditors  cannot  be  defeated  thereby.  (Wood  v.  Vaaden- 
burgh,  6  Paige,  277.) 

In  a  case  where  the  husband  paid  the  funeral  expenses  of 
hjs  wife,  he  was  allowed  them  out  of  the  estate.    (McCue  v. 
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Gsirvey,  14  Ilun^  562.)  This  is  contrary  to  the  doctrine  held 
in  English  courts*  (Bertie  v.  Lord  Cliesterfield,  9  Mod.^  31 ; 
Gregory  v.  Locher,  6  Madd.  Ch^  63;  WiUeter  i;.  Dobie,  2 
Kay  (&  Johns.j  649.) 

Where  there  is  no  property  of  deceased  and  no  person 
whose  duty  it  is  to  provide  bnrial,  the  poor-rate  commis- 
sioners  of  a  parish  will  take  the  care  and  expense  of  the  funeral, 
if  requested  to  do  60«  In  the  United  States,  the  charity 
commissioners  of  a  town  or  city  will  do  the  same  when  neces- 
sary. 

Where,  in  the  absence  of  the  personal  representative,  or  the 
person  bound  to  bury  a  dead  body,  or  from  the  necessity  of 
the  ease,  another  incurs  the  expense  of  a  proper  burial,  he  may 
recover  it  from  the  person  or  estate  that  was  bound  to  do  it 
(McCue  V.  Garvey,  14  Huriy  562 ;  Patterson  v.  Patterson,  59 
iT.  Y.,  583 ;  Kapalyea  v.  Russell,  1  Daly,  214.) 

It  is  my  duty  to  notice  the  decision  of  the  Supreme  Court 
of  Indiana  in  Bogart  v.  City  of  Indianapolis  (13  Ind,,  138), 
wliiclx  held  that  the  bodies  of  the  dead  belong  to  the  surviving 
relations,  in  the  order  of  inheritance,  as  property,  and  that 
they  have  the  right  to  dispose  of  them  as  property  within  re- 
strictions analogous  to  those  by  which  the  disposition  of  other 
property  may  be  regulated.  This  never  has  been  the  law,  and 
never  was  thought  to  be  so  by  any  lawyer  or  court,  until  the 
report  of  Samuel  B.  Huooles,  as  referee,  in  1856,  to  the 
Supreme  Court,  in  New  York  city,  in  the  matter  of  the  widen- 
ing of  Beekman  street  (4  Brculf.y  504).  He  asserted  it  in  an 
obiter  opinion  which  is  full  of  errors  of  law  and  of  fact,  and 
will  mislead  those  who  look  no  further  in  the  subject,  in 
which  report  he  censures  Lord  Coke,  and  an  unbroken  line  of 
numerous  common  law  decisions  of  tlie  English  courts-  for 
several  hundred  years,  and  claims  that  it  is  ecclesiastical  in- 
fluences which  hold  that  a  dead  body  is  not  property.  The 
courts  have  always  held,  in  this  country,  that  there  is  no  prop« 
erty  in  a  corpse,  following  the  English  decisions*  (Pierce  v^ 
Swan  Point  Cemetery,  10  H.  /.,  227 ;  Guthrie  v.  Weaver,  1 
Mo.  App.,  136;  State  v.  Doepke,  68  Mo.,  208;  Secor  v. 
Secor,  31  Zeg.  Int^  268.) 


533  APPENDUL 

In  Ohio,  in  1871,  the  court  held  that  a  husband  could  main- 
tain an  action  and  recover  damages  for  maltreating  the  dead 
body  of  his  wife  nnder  the  following  circumstances :  The  dead 
body  of  plaintiffs  wife  was  delivered  to  defendants,  who  were 
physicians,  for  the  purpose  of  dissecting  the  throat.  The  de- 
fendants promised  to  perform  the  operation  in  presence  of  the 
friends  of  deceased,  and  to  give  the  body  a  decent  burial. 
The  defendants  retained  the  body  upon  some  pretext  longer 
than  was  necessary,  and  afterwards,  upon  demand  of  deceased's 
friends,  returned  the  body  in  a  rough  box  to  the  friends  of 
deceased.  The  husband,  who  had  been  absent  from  home, 
returned  and  brought  suit  for  laceration  of  feelings,  expense  of 
recovering  the  body  and  for  the  fraud.  The  court  held  the 
action  could  be  maintained,  and  overruled  a  demurrer  to  the 
complaint.    (4  Am.  Law  TimeSy  127.) 

The  common  law  punished  criminally  a  libel  on  the  reputa- 
tion of  the  dead.  (Commonwealth  v.  Clapp,  4  MasB.^  168.) 
The  principle  of  this,  undoubtedly,  is  that  to  allow  such  acts 
without  any  legal  rcmedy  or  punishment  will  tend  to  a  breach 
of  the  peace  between  the  i*elatives  of  the  deceased  and  the 
libeler.    (Rex  v.  Topham,  4  Term  i?.,  127.) 

We  sometimes  hear  that  a  corpse  could,  in  former  times,  be 
arrested.  In  the  Middle  Ages,  in  many  European  countries,  a 
corpse  could  l)e  arrested  by  a  creditor  for  a  debt  due  from  the 
deceased,  and  thus  be  prevented  from  being  buried  by  the  rela- 
tives of  deceased.  For  the  credit  of  humanity  it  was  seldom 
done. 

It  prevailed  in  England  for  a  long  time.  Among  the 
notable  persons  and  occasions  when  it  occurred  in  England, 
was  the  arrest  of  the  body  of  the  poet  Dryden,  in  1700.  The 
funeral  train  was  stopped  in  this  manner  on  the  way  to  burial. 
In  1784,  as  the  fimeral  of  Sir  Barnard  Tunier  was  proceeding 
from  London  to  Hertford,  it  was  stopped  by  an  arrest  of  his 
body  until  his  friends  entered  into  engagements  for  the  pay- 
ment of  his  debts. 

In  a  case  cited  by  the  court  (Quick  -y.  Copleton,  1  Kehle^ 
866),  a  woman  was  held  liable  on  a  promise  tf  pay  in  considei^- 
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ation  of  forbearance  to  arrest  the  dead  body  of  her  son  before 
burial. 

In  the  more  recent  case  of  Jones  v,  Ashbumham  (4  £!aetf 
460),  in  the  year  1804,  Lord  Ellenbobouoh  oveiTuled  the 
legal  authority  to  make  such  arrests  for  any  purpose,  and  the 
validity  of  a  promise  thus  obtained.  He  said :  "  It'  is  im- 
possible to  contend  that  this  last  forbearance  could  be  a  good 
consideration  for  an  assumpsit.  To  seize  a  dead  body  upon 
any  such  pretense  would  be  contra  honoa  moreSj  and  an  ex- 
tortion on  the  relations.  It  is  contrary  to  every  principle  of 
law  and  moral  feeling.  Such  an  act  is  revolting  to  humanity, 
and  illegal,  and,  therefore,  any  promise  extorted  by  the  fear  of 
it  could  never  be  valid  in  law." 

The  legal  authority  for  such  occurrences  was  not  derived 
from  the  llomau  law,  for  it  cannot  be  found  there.  On  the 
contrary,  tlie  tenth  table  prescribes  imperatively  the  various 
solemnities  which  were  to  bo  observed  in  the  burial  of  the 
dead,  and  a  law  of  the  Digest  protects  from  citation  for  nine 
days  persons  who  are  employed  in  performing  the  funeral 
rites.  In  later,  times  a  rescript  of  Justinian,  a.  d.  526,  enacts 
that  obligations  entered  into  with  creditors  to  prevent  the 
delay  of  burials  shall  be  void,  and  inflicts  a  penalty  on  those 
who  exact  them.  There  was  no  autiiority  in  the  canon  law 
for  such  an  arrest.  Lyndewood,  whose  work  was  published  in 
tlie  year  1C79,  and  has  always  been  considered  the  great  au- 
thority for  ecclesiastical  and  c^non  law  in  England,  says: 
^^  Ueretofore  the  law  was  that  the  burial  of  a  dead  person 
might  bo  delayed  for  debt,  but  this  was  afterwards  abolished — 
for  death  dissolved  all  things,  and  albeit  a  man  in  his  life-time 
may  in  some  cases  be  imprisoned  for  debt,  yet  his  dead  body 
shall  not  be  disturbed." 

The  authority  for  such  an  arrest  in  English  law  was  derived 
from  the  t^chnicsil  language  of  the  form  of  the  writ  of  execution* 
Such  an  arrest  could  not  be  made  on  mesne  process  to  compel 
an  ai^pearance,  from  the  nature  of  the  thing  itself.  It  could 
only  be  taken  in  execution  on  a  capias  ad  satisfaciendum  to 
enforce  the  satisfaction  of  a  judgment,  where  the  writ,  in  all 
cases  of  debt,  directed  the  sheriff  to  have  the  body  of  the 


534  APPENDIX. 

debtor  at  WeBtminfiter  on  the  day  of  the  retum  of  the  writ,  to 
satisf J  the  plaintifE  for  his  debt,  without  specif jing  whether 
the  debtor  be  dead  or  living. 

The  only  purpose  for  the  arrest  of  a  dead  body  was  to 
compel  the  relatives  and  friends  of  deceased  to  avoid  the 
ftsaudal  and  publicity  of  the  delay  of  the  funeral,  and  for  that 
cause  to  pay  his  debts.  No  other  disposition  of  the  body 
could  be  made  by  the  creditor.  A  long  time  ago,  in  1623,  it 
was  enacted  by  the  English  Parliament  (21  James  I.)  that  if 
a  person  die  while  he  is  held  on  arrest  by  an  execution,  the 
person-  at  whose  suit  he  stands  chained  may  sue  out  new 
execution  against  his  lands  and  goods.  But  I  cannot  find  any 
case  reported  where  the  judgment  creditor  was  in  such  case 
allowed  to  contrcd  the  disposition  of  the  body  or  to  keep  it 
from  the  relatives  of  the  deceased. 

A  jailer  cannot  retain  and  bury  in  the  jail  yard  the  body  of 
an  imprisoned  debtor,  on  the  ground  that  the  deceased  was  in- 
debted to  the  jailer  for  necessaries  supplied  to  deceased  while 
in  prison  (Queen  v.  Fox,  2  Q.  B.^  246) ;  and  if  the  jailer  do 
so,  an  indictment  will  lie  against  him. 

As  before  stated,  the  common  law  does  not  recognize  any 
property  in  a  corpse  before  burial.  It  could  not,  therefore,  be 
sold  for  anatomical  purposes,  and  it  must,  by  the  common  law, 
be  buried. 

In  the  United  States,  corpses  have  been  more  frequently 
arrested  for  debts  due  from  deceased  than  in  England  or  else- 
where. In  Massachusetts,  as  late  as  1811,  a  statute  was  enacted 
to  prevent  this,  imposing  a  fine  upon  the  sheriff  or  other  officer 
who  does  so.  In  Rliode  Island  a  similar  statute  has  also  been 
passed.  The  abolition  of  imprisonment  for  debt  tended,  in  a 
great  measure,  to  stop  it.  Where  the  right  to  arrest  now  pre- 
vails in  some  kinds  of  civil  actions  in  some  of  the  states,  it 
would  not  be  attempted  by  a  creditor  or  officer,  even  where 
there  is  no  special  statute  against  it,  because  it  is  so  revolting 
to  all  feelings  of  humanity.  If  tlie  defendant  dies  while  he  is 
held  on  an  execution  on  a  judgment,  it  must  be  sued  out 
against  his  property  only,  and  is  generally  subject  to  the  action 
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of  a  Probate  Courts  or  a  court  that  has  sole  oluuqge  of  the  estatea 
of  deceased  persons. 

The  dead  body  is  not,  in  any  instance,  in  the  United  States, 
at  the  disposal  of  or  under  the  control  of  the  creditor,  or  of 
the  officer  holding  process  in  a  civil  action. 

In  England,  the  body  of  a  criminal  could  not  be  arrested  or 
disposed  of  for  any  crime  committed  during  life,  if  the  de- 
ceased had  not  been  charged  therewith  during  life,  except 
suicide.  In  some  cases  the  law  provides  how  the  body  of  an 
executed  criminal  shall  be  disposed  of  by  the  authorities.  On 
conviction  of  high  treason,  which  is  regarded  as  the  greatest 
crime  known  to  the  law,  the  punishment  was  that  the  offender 
be  dragged  to  the  gallows,  and  not  be  carried  or  walk ;  that  he 
be  hanged  by  the  neck  and  then  cut  down  alive,  and  his  en- 
trails be  taken  out  and  burned  while  he  is  yet  alive,  and  that 
his  head  bo  cut  off  and  his  body  divided  into  foar  parts,  and 
his  head  and  quarters  be  at  the  king's  disposal.  This  was  the 
punishment  which  hung  over  the  heads  of  our  revolutionary 
forefathers  when  they  signed  the  Declaration  of  Independence. 

In  later  times,  humanity  to  the  offender  pix)vided  a  sledge  or 
hurdle  to  take  him  to  the  place  of  execution.  It  was  not  until 
the  year  1814  that  this  punishment  was  changed  by  statute  (54 
George  III.,  c*  146),  by  which  it  is  now  provided  that  the 
offender  bo  hanged  by  the  neck  until  he  be  dead,  and  then 
afterwards  beheaded  and  quartered,  and  at  the  king's  disposal, 
and  the  king  has  power  to  alter  this  punishment. 

The  above  punishment  did  not,  and  does  not  now,  apply  to 
women.  In  cases  of  every  kind  of  treason,  they  were  to  be 
burned  alive,  as  was  the  custom  thronghout  Europe  for  many 
centuries. 

In  the  year  1790,  by  statute  (30  (George  IIL,  c.  48),  women 
convicted  of  treason  are  to  be  dragged  to  the  place  of  execu- 
tion, and  there  hanged  by  the  neck  until  dead. 

If  a.  man  convicted  of  treason  die  lief  ore  execution,  yet,  says 
liord  Coke,  his  body  is  not  forfeited  to  the  king,  but  until 
execution  romaineth  his  own. 

In  England  the  bodies  of  ordinary  criminals,  who  suffer  cap- 
ital punislunent,  are  buried  in  the  prison  yard  tinder  the 
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gallows,  and  quicklime  is  thrown  upon  the  remains,  so  as  to 
destroy  them  as  soon  as  possible.  This  is,  however,  only  done 
in  cases  where  the  relatives  and  friends  of  the  criminal  do  not 
ask  for  the  remains  for  burial.  In  the  United  States,  the  bodies 
of  executed  persons  are,  if  requested,  either  given  to  their 
friends  for  burial,  or  are  buried  in  some  graveyard.  The  pub- 
lic autliorities  are  not  generally  deemed  to  have  any  more  right 
to  dispose  of  the  dead  body  of  an  exec^ited  criminal  than  they 
Lave  in  cases  of  natural  death. 

In  England,  and  in  nearly  all  the  states,  provision  is  made 
by  statute  for  the  procuring  of  dead  bodies  for  the  use  of  med- 
ical colleges  imd  schools. 

In  1789  there  was  a  law  passed  by  the  state  of  New  York 
to  the  effect  that  where  persons  were,  convicted  of  murder  and 
sentenced  to  death  therefor,  the  court  might,  at  its  discretion, 
add  to  the  judgment  that  the  body  of  such  offender  be  delivered 
to  a  surgeon  for  dissection,  and  that  the  surgeon  must  be  in. 
attendance  at  the  time  of  the  execution  and  take  away  the  dead 
body  for  that  purpose. 

It  was  also  enacted,  in  1808,  that  the  inspectors  of  the  state 
prisons  may,  at  their  discretion,  deliver  the  bodies  of  such  con- 
victs as  die  in  the  said  prison  for  the  purposes  of  dissection. 

I  do  not  find  any  express  repeal  of  either  of  these  provisions 
of  the  statute,  but  they  are  not  in  the  New  York  Hevised 
'Statutes  of  1830,  or  in  laws  enacted  since  that  time,  so  they  ar^ 
repealed  by  the  general  repealing  clause  which  took  effect  at 
the  time  of  the  said  revision  of  1830.  But  in  the  New  York 
Bevised  Statutes  is  a  provision  that  convicts  who  die  in  state 
prison,  if  not  claimed  by  their  relatives  or  friends  within 
twenty-four  hours  after  death,  shall  be  delivered  to  certain 
medical  collies  for  dissection. 

In  1854  a  law  was  passed  by  the  state  of  New  York 
(chapter  123),  providing  that  in  cities  whose  population  exceeds 
thirty  thousand  inhabitants,  it  shall  be  lawful  to  deliver  to  the 
professors  and  teachers  in  medical  colleges  and  schools  in  this 
state  the  remains  or  body  of  any  deceased  person,  for  the  pur- 
poses of  medical  and  surgical  study,  provided  tliat  said  remains 
shall  not  have  been  regularly  interred,  and  shall  not  have  been 
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desired  for  interment  by  any  relative  or  friend  of  said  deceased 
person  within  twenty-four  hours  after  death ;  provided,  also, 
that  the  remains  of  no  person  who  may  be  known  to  have 
relatives  or  friends  shall  be  so  delivered  or  received  without 
the  consent  of  said  relatives  or  friends ;  and  provided  that  tlie 
remains  of  no  one  detained  for  debt,  or  as  a  witness,  or  on 
suspicion  of  crime,  or  of  any  traveler,  nor  of  any  person  who 
shall  have  expressed  a.  desire  in  his  or  her  last  sickness  that 
his  or  her  body  may  be  interred,  shall  be  delivered  or  received 
as  aforesaid,  but  shall  be  buried  in  the  usual  manner ;  and 
provided,  also,  that  in  case  the  remains  of  any  person  so 
delivered  or  received  shall  be  subsequently  claimed  by  any 
surviving  relative  or  friend,  they  shall  be  given  up  to  said 
relative  or  friend  for  interment.     .     .     . 

The  remains  so  received  must  be  used  for  the  purposes  of/ 
medical  and  surgical  study  alone,  and  in  the  state  of  New 
York  only ;  and  whoever  shall  use  such  remains  for  any  other 
purpose  or  shall  remove  such  remains  beyond  the  limits  of 
this  state,  or  in  any  manner  traffic  in  the  same,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction^ 
be  imprisoned  for  a  term  not  exceeding  one  year  in  a  county 
jail. 

The  teachers  and  professors  are  also  i^equired  to  bury  such 
remains  decently  in  some  public  cemetery. 

In  cQfie  of  death  from  suspicions  of  violence  the  coroner 
may  take  possession  of  tlie  coi^pse  before  or  after  burial,  and 
make  such  investigations  and  examination  as  the  nature  of  his 
office  require. 

In  regard  to  the  burial  of  suicides,  I  will  quote  fnnn  a 
paper  read  by  me  before  the  New  York  Medico-Legal  Society 
on  September  23,  1875,  on  ''The  Penal  Laws  relating  to 
Suicide  "  : 

"  I?i  England,  in  all  cases  of  suicide,  the  body  of  the  deceased 
was  buried  in  the  highway  at  crosa-wads,  with  an  iron  stake 
driven  through  the  body.  This  was  only  carried  out  when  the 
coroner's  jury  decided  the  question  of  the  sanity  of  theotfender 
in  the  affirmative.  This  continued  until  1823,  when  by  statute 
(4  George  IV.,  c.  52),  the  body  is  required  to  be  taken  to 
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the  churchyard  or  other  bnrial-gronnd  of  the  parish  or  pkce  ia 
which  the  remaina  are  foand,  and  is  to  be  buried  by  the  coiv 
oner,  if  foand  sane,  within  twenty-four  hours  after  the  findings 
and  such  interment  must  take  place  at  night  between  the  hours 
of  9  and  12  o^clock.  The  rites  of  Christian  burial  are  not 
allowed  by  law  in  any  case  of  suicide  when  the  coroner's  jury 
decide  the  deceased  to  have  been  sane  when  the  act  was  com- 
mitted. This  is  seldom  done,  however,  and  the  church  officer, 
the  parson,  is  bound  by  the  verdict,  and  must  perform  the 
burial  service  according  to  the  usual  form,  as  in  other  cases 
Churchmen  of  the  Protestant  Episcopal  Church  are  very  much 
displeased  with  this,  for,  by  the  68th  canon  and  the  rubric 
In  the  Book  of  Common  Pmyer,  sach  persons  are  not  allowed 
to  be  buried  by  the  parson  according  to  the  forms  of  the 
\£stablislied  Churcli.  The  term  Christian  buml,  as  used  in  the 
statute,  undoubtedly  moans  any  religious  ceremony  at  the 
grave,  and  is  not  confined  to  the  Episcopal  Chureh  and  the 
Boman  Catholic  Church,  for  they  are  the  only  Christian 
churches  that  prescribe  the  burial  service  which  their  priests 
must  foUow. 

^^  Churchmen  contend  that  in  all  cases  of  suicide  the  de- 
ceased should  be  denied  the  burial  rites  of  the  church,  and 
they  ought  not  to  be  bound  by  the  coroner's  jury  and  com- 
pelled to  perform  the  rites  in  such  cases.  (  Wheatley  on  Book 
of  Common  Prayer.)  According  to  the  canons  of  the  Es- 
tablished Church  of  England,  no  clergyman,  only  those  of  the 
Established  Church,  are  allowed  to  perform  funeral  rites  and 
ceremonies  in  a  church  or  consecrated  churchyard  or  burial- 
groimd  belonging  to  the  Established  Church." 

From  the  foregoing  review  of  the  law  of  the  subject,  it  ap- 
pears that  the  right  and  duty  of  burial,  independent  of  tiie 
wishes  of  the  deceased,  are  imposed  as  follows  : 

(1)  The  husband  or  wife  of  the  deceased. 

(2)  If  no  husband  or  wife  survives,  then  the  children  of 
deceased. 

(3)  If  no  children  or  husband  or  wife,  then  (1)  the  father, 
(2)  the  mother  of  deceased. 

(4)  After  them,  the  brothers  and  sisters  of  deceased. 
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(5)  After  tliera  the  next-of-kin,  according  to  the  course  of 
the  common  law,  to  the  most  remote  degree,  according  to  the 
law  of  descent  of  personal  property. 

"Whore  the  party  haa  tlie  duty  and  the  right  of  burial,  if  it  is 
exercised  by  tliom,  they  have  the  choice  of  the  mode  and  place 
of  burial  as  against  others  who  take  no  part  or  responsibility  in 
the  matter.    (Guthrie  v.  Weaver,  1  Mb.  App.y  136.) 

The  party  who  would  inherit  the  personal  property  of  the 
deceased  will  generally  be  liable  for  the  reasonable  funeral  ex- 
penses of  deceased. 

If  a  party  takes  upon  himself  the  burial  and  funeral  expenses 
of  a  person  when  he  is  not  bound  to  do  so,  it  must  depend 
upon  the  circumstances  of  each  case  as  to  wliether  he  can  re- 
cover them  from  the  person  who  was  bound  by  law  to  furnish 
them,  and  to  contribute  toward  them ;  but  he  can  recover  from 
the  estate  of  deceased.    (McCue  o.  Gan^ey,  14  TTun,  562.) 

The  stealing  of  a  dead  body  before  burial  is  indictable  as  a 
misdemeanor  at  common  law  (Kex  v.  Lyon,  2  Term  i?.,  733), 
not  as  stealing  property,  but  as  an  offense  against  public  de- 
cency.   {Id.) 

The  stealing  of  a  portion  of  a  dead  body  is  indictable  for  the 
same  reajson. 

An  attempt  to  steal  a  dead  body  is  also  an  indictable  offense 
at  common  law. 

The  term  "  body  snatching "  applies  to  stealing  the  body 
after  burial.  There  is  a  statute  against  it  in  each  of  the  states. 
It  iji  an  indictable  offense  at  common  law,  mainly  on  the  gi'ound 
ol  public  decency. 

Where  there  is  a  statute  upon  the  subject  it  supersedes  the 
common  law,  and  all  offenses  of  the  kind  must  be  prosecuted 
under  that  statute.    (Commonwealth  v.  Cooley,  10  JPick.j  37.) 

An  indictment  will  lie  for  stealing  the  coffin  and  grave- 
dothes,  the  ownership  of  which,  it  is  said,  still  remain  in  the 
heir  or  in  the  executor,  or  the  party  who  furnished  them. 

Before  corpses  were  provided  by  law  for  the  purpose  of  dis- 
section, in  the  present  century,  it  became  quite  common  for 
corpses  to  be  stolen  either  before  or  soon  after  bnrial,  to  be  sold 
for  dissecting  purposes.    Indeed,  the  business  became  so  profit- 
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able  that  many  murders  were  committed  merely  for  the  pur- 
pose of  selling  the  dead  bodies  of  the  victims.  In  1829,  a  man 
by  the  name  of  Burke  was  convicted  and  executed  in  Scotland 
for  the  crime ;  hence  the  origin  of  the  term  "  Burking,^'  ap- 
plied to  such  an  offense. 

It  was  only  last  year  that  a  conviction  for  a  similar  crime 
occurred  in  Connecticut. 

The  remaining  portion  of  this  paper  was  devoted  to  ^^  The 
Law  Regulating  the  Administration  of  Funeral  Hites  and  Cer- 
emonies," and  ^^Tlie  Regulation  and  Protection  of  Burial 
Places,  and  of  Tombs  and  Monuments,  and  the  Ownership  at 
them/'  and  ^^  The  Bemoval  of  Corpses  after  Burial'' 


KULES  OF  THE  SUEEOGATFS  COURT  OF  NEW 

YORK  COUNTY. 

Suebogatb's  Coukt,  ) 

New  Yobk,  Sept.  1, 1880.  J 

For  the  purpose  of  facilitating  and  simplif jing  the  practice 
and  proceedings  in  this  court,  and  in  furtherance  of  the  require- 
ments of  the  statutes  relating  thereto,  the  Surrogate  hereby 
establishes  and  promulgates  the  following  rules  of  said  couii; : 

BTJLE  L 

A  special  motion  calendar  will  be  called  on  each  Monday  and 
Tliursday,  at  11  o'clock  a.m.,  except  during  the  months  of 
July,  August  and  first  part  of  September,  when  tlie  motion 
calendar  will  be  called  but  once  a  w^ek,  and  then  on  Tuesdays, 
during  the  month  of  July  and  the  first  half  of  September,  and 
no  such  calendar  will  be  called  during  the  month  of  August. 

BULB  n. 

The  requisite  proof  to  entitle  a  motion  or  proceeding  to  be 
entered  upon  the  motion  calendar  shall  be  furnished  to  the 
clerk  of  this  court,  of  the  service  of  all  orders,  citations, 
summons  and  other  papers,  on  which  motion  or  application 
shall  be  made  at  or  before  1  o'clock  on  Saturday  of  each  week, 
for  the  Monday  calendar,  and  on  Wednesday  for  the  Thui-sday 
calendar,  and  on  Monday  for  the  Tuesday  calendar;  and  no 
case  will  be  placed  on  said  calendar  where  such  proof  of  service 
shall  not  be  so  furnished,  except  on  consent  of  the  parties,  or 
on  motion,  after  the  fii'st  calling  of  the  calendar. 

BULE  ux. 

No  mandate  issued  out  of  this  court  shall  be  deemed  duly 
served,  unless  copies  of  the  petition  or  other  paper  or  papers 
upon  which  they  shall  be  issued,  and  upon  which  relief  is 
sought,  shall  be  served  with  them,  except  the  following : 
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1.  Citation  to  attend  probate. 

2.  Citation  on  allegations  to  contest  wills. 

8.  Citation  on  application  for  administration. 

4.  Citation  on  final  accounting. 

6.  Citation  to  temporary  administrator  to  account. 

6.  Citiition  for  administrator  to  give  new  sureties  in  place  of 
snreties  wlio  apply  to  be  released. 

7.  Citation  to  temporary  administrator  to  make  deposit. 

8.  Citation  on  summons  to  executor  to  appear  and  qualify. 

9.  Citation  to  the  executor  or  administor  to  file  inventoiy. 

10.  Order  to  show  cause  against  sale,  &e.,  of  real  estate. 

11.  Why  an  account  shall  not  be  made  on  Surrogate's 
motion. 

KULE  ly. 

A  person  entitled  by  law  to  contest  the  probate  of  a  last  will 
and  testament,  who  shall  desire  to  do  so,  shall  file  a  written  ap- 
pearance with  the  clerk  of  this  court,  together  with  a  written 
and  veiified  answer,  containing  a  concise  statement  of  the 
grounds  of  his  objection  to  such  probate,  and  any  facts  he  may 
allege,  tending  to  show  a  want  of  jurisdiction  of  the  Sarrogate'a 
Court  to  hear  such  probate,  and  in  case  such  jurisdiction  shall 
be  denied,  or  the  right  of  any  objecting  party  to  appear  and 
contest  shall  be  questioned,  the  Surrogate  will  first  hear  and 
pass  upon  the  question  of  jurisdiction  or  the  status  of  the  con- 
testant, unless,  for  the  convenience  of  the  parties  or  the  court, 
the  Surrogate  shall  order  otherwise. 

BULE  y. 

Wherever  a  petition  shall  be  presented  praying  that  the 
probate  of  a  will  be  revoked  under  section  2647  of  the  Code, 
the  citation  prayed  for  shaU  be  issued  and  duly  served  upon 
the  proper  parties  within  thirty  days  after  the  presentation  of 
said  petition,  or  the  contest  or  proceedings  for  revocation  shall 
be  deemed  abandoned,  and  the  parties  interested  may  enter 
an  order  dismissing  the  pet  h  ion  and  allegations,  and  confirming 
the  probate,  unless,  upon  cause  shown,  the  Surrogate  shall  en- 
large the  time  for  such  service. 
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BULK  yi* 

Wlierever  a  party  ehall  put  in  issue  on  probate,  the  validitj, 
oonstruction,  or  the  e£fect  of  any  disposition  of  personal  prop- 
erty under  section  2624  of  the  Code,  if  it  sliall  appear  to  the 
Surrogate  that  the  persons  interested  in  such  constmction  are 
not  before  the  court,  he  shall  suspend  the  determination  of  such 
question  until  such  pei*sons  shall  be  made  parties;  and  the 
executor  named  in  the  will  shall  not  be  held  to  represent  the 
legatees  therein  for  the  purpose  of  such  construction. 

suLE  vn. 

Wherever  persons  not  cited  on  probate  shall  appear  in  sup- 
port of  the  will  propounded  under  section  2617  of  the  Code, 
such  person  shall  not  thereby  become  entitled  to  recover  any 
costs  on  the  probate  of  said  will,  unless  it  shall  appear  to  the 
satisfaction  of  the  Surrogate  that  the  interest  of  said  parties 
was  not  suflBciently  represented  and  prosecuted  by  the  executor 
named  in  the  wiQ,  and  his  counsel. 

BULE  vm. 

On  any  accounting  by  an  executor,  administrator,  guardian 
or  trustee,  which  may  be  contested,  any  party  interested,  or  a 
creditor  desiring  to  contest  the  account,  shall  file  specific 
objections  thereto  in  writing,  and  serve  a  copy  thereof  upon 
the  accounting  party  or  upon  his  attorney,  in  case  he  sliall 
have  appeared  by  attorney,  within  eight  days  after  the  filing 
of  the  account  in  the  Surrogate's  ofiice,  or  within  such  further 
time  as  shall  be  allowed  by  the  Surrogate  or  extendc<l  by 
stipulation  of  the  parties,  and  the  contest  of  such  account  shall 
be  confined  to  the  items  or  matter  so  objected  to ;  and  if  it 
shall  appear  to  the  satisfaction  of  the  Surrogate  by  affidavit  or 
petition  that  an  examination  of  the  accounting  party  will  be 
necessary  to  enable  the  contesting  party  to  interpose  his  objec- 
tions, such  examination  may  be  ordered  by  the  Surrogate  for 
that  purpose. 

BULK  IX. 

When  a  referee's  report  shall  be  filed,  together  with  the  testi- 
monj  taken  before  him,  said  report  shall  be  confirmed  as  of 
counBe^  unless  exceptiana  tho^to-  shall  be  filed  by  a  creditor  mt 
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partj  interested  in  the  accoanting  or  proceeding,  within  eight 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such, 
report  shall  have  been  served  upon  the  opposing  party ;  and  in 
case  exceptions  shall  be  so  filed,  either  party  may  bring  on  the 
hearing  of  said  exceptions  on  eight  days'  notice,  on  any  stated 
moticm  day  of  said  Surrogate's  Court 

BULE  z. 

All  orders  and  decrees  to  be  entered  in  litigated  motions,  un- 
less settled  by  consent,  must  be  noticed  for  settlement,  and  a 
copy  of  the  proposed  order  served  at  least  one  day  before  the 
same  shall  be  presented  for  settlement  at  the  Surrogate's 
chambers,  and  all  decrees  to  be  entered  in  contested  probate  or 
accounting  proceedings  shall  be  settled  before  said  Surrogate,  at 
his  chambers,  on  two  days'  notice,  and  the  service  of  a  copy  of 
the  proposed  decree ;  and  no  such  order  or  decree  will  be  signed 
in  the  absence  of  the  opposing  attorney,  unless  proof  or  admis- 
Bion  of  such  service  shall  be  presented  to  the  Surrogate  on 
such  settlement. 

BITLB  XI. 

No  special  guardian,  to  represent  the  interests  of  an  infant  in 
any  proceedings  in  said  Suri*ogate's  Court,  will  be  appointed  on 
the  nomination  of  a  proponent  or  the  accounting  party  or  their 
attorney,  unless  such  nomination  shall  be  accompanied  by  the 
written  request  of  the  infant,  if  over  fourteen  years  of  age,  or 
its  parent  or  near  relative  if  under  that  age,  nor  unless  the  con- 
sent of  the  proposed  guardian  shall  contain  a  statement  that  he 
has  no  interest  in  the  proceeding  adverse  to  the  infant. 

KULE  xn. 

In  any  judicial  accounting,  wherein  a  special  guardian  shall 
be  appointed  to  protect  the  interests  of  an  infant  party  to  such 
accounting,  no  decree  will  be  entered  as  upon  default  against 
such  infant,  but  such  decree  shall  only  be  so  entered  on  the 
wiitten  report  of  the  special  guardian,  that  he  has  carefully 
examined  the  account  and  finds  it  correct. 

RULE  xni. 

Whenever  a  creditor  or  party  interested  shall  petition  for 
the  payment  of  a  claim,  legacy  or  distributive  share  of  an 
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estate,  or  that  an  exeention  issue  upon  a  jildgment  reeoTered' 
against  an  execntor  or  administrator  of  said  estate,  and  the  rep- 
resentative  thereof  shall  deny  the  existence  of  the  claim  or 
right  of  the  petitioner  to  the  legacy  or  distributive  share,  the 
Surrogate  will  iii^st  hear  and  determine  the  question  of^  the 
petitioner's  status,  unless  it  shall  appear,  to  the  satisfaction  of 
the  SuiTogate,  that  the  interests  of  the  estate  require  an  ac- 
couDting  by  the  representative  of  the  estate  in  the  meantime^ 
in  which  case  such  accounting  may  be  ordered  ;  and  wherever 
such  petition  shall  contain  an  allegation  that  such  executor  or 
administrator  has  sufficient  assets  in  hand  applicable  to  the  pay- 
ment of  such  claim,  legacy,  or  distributive  share  or  judgment, 
or  stated  proportion  thereof,  such  allegation,  in  the  absence  of 
a  denial  thereof,  and  a  statement  in  general  terms  of  the  true 
amount  of  assets  in  hand  applicable  thereto,  shall  be  held  suf- 
ficient evidence  thereof,  and  only  in  case  of  such  denial  and 
statement  shall  it  be  necessary  to  order  an  account  or  take 
other  proof. 

RULE  xrv. 

Wlienever  an  infant,  interested  in  any  proceeding  in  said 
Surrogate's  Court,  shall  be  represented  by  a  general  guardiaui 
no  decree  will  be  entered  without  appointing  a  special  guard- 
ian to  represent  said  infant's  interest  therein,  unless  such  gen- 
eral guardian  shall  lile  his  appearance  in  writing  with  the  clerk 
of  said  Surrogate's  Court. 

RULE  XV. 

No  costs  will  be  allowed  to  the  petitioner  who  takes  proceed- 
ings to  compel  the  filing  of  an  inventory  by  an  executor  or 
administrator,  unless  such  executor  or  administrator  shall  have 
unreasonably  delayed  to  make  and  file  such  inventory,  after 
having  been  duly  requested  to  do  so  by  or  in  behalf  of  the' 
petitioner. 

BULE  XVI. 

All  petitions  and  answers  in  this  court,  except  as  otherwise 
expressly  prescribed  by  statute,  shall  be  in  writing,  and  contain 
a  plain  and  concise  statement  of  the  faets  constituting  the 
daim^  objection  or  defc;n8C,  and  a  demand  of  the  decree,  order, 
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or  other  relief  to  which  the  party  Buppoees  himself  to  be  en- 
titledy  which  petition  and  answer  are  required  to  be  Terified. 

BULB  xvn. 

The  deposit  of  secnrities  for  the  payment  of  money  belong- 
ing to  an  estate  or  fund,  as  provided  in  section  2595  of  the 
Code  of  Procedure,  for  the  purpose  of  reducing  the  bond  of 
an  executor,  administrator  or  other  trustee,  shall  be  made 
under  the  order  of  the  Surrogate  in  the  Union  Trust  Company 
of  the  city  of  New  York,  subject  to  the  order  of  the  trustee, 
to  be  countersigned  by  the  Surrogate,  and  not  otherwise. 

BULE  xvm. 

The  respondent,  on  any  appeal  from  a  decree  or  order  of 
this  court,  may,  within  ten  days  after  the  filing  of  the  under- 
taking required  on  such  appeal,  serve  upon  the  attorney  for 
the  appellant  a  written  notice  that  he  excepts  to  the  sufficiency 
of  the  sureties  therein ;  whereupon  such  sureties  or  others,  in  a 
new  undertaking  to  the  same  effect,  shall  justify  before  the 
Surrogate  or  his  chief  clerk  on  live  days'  notice  of  such  justifi- 
cation, to  be  served  upon  the  respondent's  attorney,  by  appear- 
ing in  person  before  said  Surrogate  or  chief  clerk,  and  submit 
to  an  examination,  on  oath,  on  the  part  of  the  appellant,  touch- 
ing his  sufficiency ;  and  if  such  sureties  shall  be  found  suffi- 
cient, said  Surrogate  or  chief  clerk  will  indorse  an  allowance 
thereof  upon  the  undertaking,  or  a  copy  thereof,  and  a  notice 
of  such  allowance  shall  be  served  upon  the  attorney  for  the 
exceptant ;  and  the  effect  of  any  failure  to  so  justify  and  pro- 
cure such  allowance  shall  be  to  avoid  the  undertaking. 

BULE  XIX. 

Wherever  a  bond  with  sureties  shall  be  executed  by  an  ex- 
ecutor, administrator  or  other  trustee,  any  person  interested  in 
the  estate  may  apply  to  the  Surrogate  for  an  order  requiring 
the  sureties  in  said  bond  to  appear  before  him  or  his  chief 
clerk,  and  submit  to  an  examination,  under  oath,  as  to  their 
sufficiency  as  such  sureties ;  and  if  it  shall  appear,  to  the  satis- 
faction of  the  Surrogate,  that  such  examination  is  necessary, 
he  wiU  make  such  order  prescribing  the  time  and  place  where 
such  examination  shall  take  place,  a  copy  of  which  order  shall 
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be  served  upon  such  executor,  administrator  or  tmstee,  at  least 
five  days  before  the  time  fixed  for  such  examination ;  and  if 
on  such  examination  the  Surrogate  or  chief  clerk  shall  be  satis- 
fied of  the  sufficiency  of  such  surety,  he  will  indorse  his  ap- 
proval upon  the  bond,  or  a  copy  thereof ;  and  in  case  such 
surety  on  such  examination  shall  not,  iu  the  opinion  of  the 
Surrogate  or  chief  clerk,  be  sufficient,  the  Surrogate  will  make 
an  order  requiring  the  substitution  of  new  sureties,  within  five 
days  after  the  service  of  a  copy  of  said  order  upon  the  execu- 
tor, administrator  or  trustee,  or  his  attorney,  if  he  shall  have 
appeared  on  such  examination  by  attorney. 

RTJLB  XX. 

Ko  document,  petition,  affidavit  or  paper  will  be  considered 
on  the  determination  of  any  motion  by  the  Surrogate,  except 
such  as  shall  bear  the  regular  file  mark  of  the  Surrogate,  the 
clerk  to  the  Surrogate,  or  his  chief  clerk,  except  such  as  shall 
form  a  part  of  the  testimony,  or  documentary  evidence  or  ex- 
hibits before  a  referee,  and  then  they  must  bear  the  mark  as 
an  exhibit  of  the  referee. 

BULE  XXL 

No  records  or  papers  on  file  in  this  court  will  be  intrusted 
to  the  custody  of  the  attorneys  or  parties,  except  for  the  pur^ 
pose  of  proper  examination,  in  the  office  where  they  are  prop- 
erly deposited ;  and  if  any  such  document  or  papers  shall  bo 
needed  before  any  referee  appointed  by  this  court,  the  same 
shall  be  intrusted  to  a  clerk  or  messenger  of  this  court  and 
delivered  to  the  referee,  who  shall  execute  a'  receipt  therefor, 
and  for  their  re-delivery. 

BULE  xxn. 

The  Surrogate,  on  the  written  certificate  of  the  person  ap- 
pointed under  section  2844  of  the  Code,  to  examine  the  inven- 
tory and  accounts  of  guardians  filed  in  said  Surrogate's  office, 
that  a  general  guardian  has  omitted  to  file  such  inventory  or 
account,  or  the  affidavit  required  by  2843,  or  that  the  interest 
of  the  ward  requires  that  the  guardian  should  render  a  more 
satisfactory  inventory  or  account,  will  make  an  order  requiring 
the  guardian  to  supply  the  deficiency;  and  where  it  shall 


S48  APPEKDIX. 

^""^^^■^^^^^^^^— 1^— ^  ■  ,.i    ■      I    I  ..  Ilia  II  ^ 

appear,  bj  the  c9rtificate  of  laid  penoo,  that  the  goardiau  htd 
iaileid  to  oomplj  with  soch  order  witliin  three  months  after  ita 
due  aerrice  upon  him,  or  tliat  there  is  reason  to  beliere  that 
auflicient  cause  exists  for  the  gtiardian*iB  removal,  the  Surrogate 
will  appoint  a  special  guardian  of  the  ward  for  the  purpose  of 
filing  a  petition  in  his  behalf,  and  proseenting  the  necessaiy 
proeeedings  for  the  removal  of  soeh  guardian. 

BULB  xxm. 

Whenever  a  party  to  a  decree  shall  deem  himself  entitled 
to  costs,  the  same  will  be  considered  and  determined  bj  the 
Surrogate  on  two  days'  notice  of  adjustment,  to  be  served' 
upon  the  opposing  party,  with  the  items  of  costs  and  disburse- 
ments to  which  the  party  may  deem  himself  entitled  at  the 
time  of  the  settlement  of  the  decree,  whidi  disbuxBements  shall- 
be  duly  verified,  both  as  to  their  amount  and  necessity ;  and  at. 
the  same  time  and  on  like  notice,  the  Surrogate  will  pass  upon 
any  additional  allowanee  to  be  made  to  an  executor,  adminis- 
trator, guardian  or  testamentary  trustee,  upon  a  judicial  settle* 
ment  of  his  account ;  which  notice  of  adjustment  and  allow- 
ance shall  be  accompanied  by  an  affidavit  setting  forth  the 
number  of  days  which  the  trial  or  hearing  necessarily  occupied, 
together  with  the  time  so  occupied  in  preparing  an  account  for 
settlement  and  for  the  trial ;  and  in  case  such  trial  slialJ  have 
been  had  before  a  referee,  the  time  necessarily  occupied  in 
such  trial  before  him  may  be  shown  by  a  certificate  of  such 
referee ;  which  affidavit  of  disburaements,  time  of  trial  and 
preparing  account,  and  for  trials  may  be  ooutn>verted  by  affi- 
davit. 
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vicinUy,  and  to  apply  the  income  thereof  to  the  lue  of  J.,  daring  life. 
The  executors,  with  J/s  consent,  took  a  mortgage  on  the  testator's 
dwelling-house  in  New  Jersey,  which,  by  his  will,  he  devised  to  his 
daughter,  and  directed  that  it  be  valued  at  $8,000.  The  will  was  not 
recorded  in  New  Jersey,  and  the  interest  remained  in  arrears  for  sev- 
eral years.  Hdd,  that  as  the  executors  had  acted  in  good  faith,  they 
were  not  chargeable  with  compound  interest  on  the  amount  so  in- 
vested; that  the  defect  of  title,  through  failure  to  record  the  will, 
could  be  remedied  by  a  subsequent  record  of  the  same.  FV^eeman  v. 
JF)reeman,  211. 

6.  Upon  the  non-payment  of  the  interest  on  this  mortgage,  the  executors 

paid  the  same  out  of  the  general  funds  of  the  estate.  Held,  that  as  the 
mortgage  had  been  set  apart  for  the  benefit  of  J.,  pursuant  to  the  will, 
it  became  a  separate  trust,  and  the  general  fund  could  not  be  used  to 
supply  any  loss  of  the  income  or  principal  thereof.    Id. 

7.  It  Hems,  that  as  between  life  tenants  and  remaindermen,  the  former  are 

usually  chargeable  with  tempomiy  repairs  and  ordinary  taxes,  but  as- 
sessments are  chargeable  either  wholly  to  the  interest  of  the  latter,  or 
are  apportionable  according  to  their  respective  interests.  But  funeral 
expenses  are  not  chargeable  to  the  life  tenant.    Id. 

8.  Upon  an  administrator's  accounting,  payments  made  by  him  cannot  be 

rejected  merely  because  neither  the  accounts  nor  the  oath  to  the  ac- 
counts disclose  to  whom  such  payments  have  been  made.  It  is  suffi- 
cient if  the  testimony  of  the  administrator  shows  to  whom  the  money 
has  been  paid.    Matter  of  NichoU,  288. 

9.  It  $eemi,  that  in  case  of  payments  under  $20,  where  there  is  no  reason  to 

doubt  that  the  payment  has  been  made,  such  payments  will  not  be 
disallowed  in  all  coses  even  where  the  administrator  cannot  rememl)er 
the  name  of  the  payee,  and  cannot  identify  liim.    IcL 

10.  Upon  an  application  for  leave  to  issue  execution  upon  a  judgment  re- 
covered in  an  action,  which  the  administrator  has  unsuccessfully  de- 
fended, and  in  which  the  court  had  awarded  costs  against  the  estate  to 
the  plaintiff,  the  administrator  cannot  be  allowed  to  reduce  the  amount 
in  his  hands  by  a  charge  for  fees  paid  his  own  counsel  in  the  action  in 
which  the  judgment  was  recovered. 

11.  The  administrator,  upon  his  accounting,  claimed  to  be  joint  owner  of  a 
steamer  with  the  intestate,  his  father,  and  that  the  latter  was  indebted 
to  him  in  a  largo  sum  for  half  her  net  earnings.  The  evidence  showed 
that  the  deceased  proposed  to  buy  the  ship  on  joint  account,  and 
afterwards,  by  written  and  oral  declarations  made  from  time  to  time, 
admitted  that  his  son,  the  administrator,  was  a  part  owner  of  the  ves- 
sel. For  nearly  two  years  prior  to  his  death  a  silence  on  the  subject 
prevailed.  The  son  at  no  time,  either  before  or  after  his  father's  death, 
claimed  any  part  of  the  earnings  as  his  own,  until  he  filed  his  verified 
accounts  as  administrator.  lie  frequently  admitted,  both  orally  and 
in  writing,  that  the  whole  of  these  earnings  belonged  to  the  estate,  and 
strengthened  this  admissipn  by  making  payments,  as  administrator,  to 
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objact  be  poiatod  out,  and  if  H  b«  ^ttm  feiMrtir,— 4lieii  ft  ^411  be 
decerned  an  ademptioQ  of  the  kgacy  mi  4at^,  if  greater  than  or  equal  to. 
and  pro  tawh,  if  kea  than,  the  proriaioa  of  the  will,  fisi^amm  V. 
Ulimnueh,  7. 

ADYANCBMBNTS. 

• 
1.  The  testator's  books,  wherein  certain  sums  are  directed  to  be  taken  from 
a  child's  portion  as  bequeathed  to  him  by  the  will,  are  not  per  ae  evi- 
dence of  adyanoes.  The  fact  of  advances  most  be  proved  by  evidence 
aliunde  the  books,  which,  in  connection  with  tlie  books,  would  prove 
the  fact.    Bej^j^kmin  v.  Dmmitk.  7. 

8.  The  will  of  the  testator  provided  that  any  advancements  made  to  any 

child,  and  evidenced  by  entries  in  the  testator's  boc^ks  of  account, 
should  be  deducted  from  such  ehlld's  share.  The  testator  kept  no 
private  books.  Upon  the  books  of  his  firm  appeared  entries,  charging 
several  of  his  children  with  large  amounts.  Later  entries  on  the  credit 
side  of  the  same  accounts  balanced  these  charges.  It  appeared  by 
evidence  aliunde  the  books,  that  the  original  entries  on  the  debit  side 
were  made  by  the  testator  with  the  intention  of  having  them  charged 
agaiD.st  bis  children  as  advances.  It  also  appeared  that  the  subsequent 
credit  entries  were  made  by  the  testator  in  view  of  the  provisions  of 
his  will,  and  with  the  intention  of  avoiding  the  effect  of  the  debit  en- 
tries as  advancements,  and  with  the  purpose  of  caooellng  them.  Held, 
that  the  books  of  the  firm  were  the  books  referred  to  by  the  testator  in 
his  will,  as  his  books,  and  that  the  debit  entries  therein  against  hia 
children,  taken  with  the  evidence  aUunde  the  books,  constituted  ad- 
vancements according  to  the  provisions  of  the  will.  But,  ItMfurihmr, 
that  the  subsequent  credit  entries,  taken  in  connection  with  evidence 
aliunde  the  books,  destroyed  the  effect  of  the  debit  entries  as  evidence 
of  advances  as  contemplated  by  the  will^  and  changed  them  into  giftsi 
LcMvence  v.  Idkvortnce,  %7^, 

ALLOWANCSa 

1,  Upon  an  esEccutor's  acoountiog,  no  allowance  out  of  the  estate  can  be 
made  to  the  counsel  for  l^^ateea  or  next  of  kin,  unless  objections  are 
filed  by  them,  and  sustained  eithsr  ii|  whole  or  in  part.  •  (kbome  v. 
McAlpine,  1. 

Z.  Upon  final  accounting  of  an  ezeenter  or  adminiatrator,  no  allowance  can 
be  made  to  his  counsel  for  professional  services  rendered  to  the  estate 
prior  to  the  proceedings  for  a  final  accounting. 

9.  It  seems  that  the  proper  practice  is  to  require  the  counsel  of  the  estate 

to  present  his  claim  for  prior  services  to  the  executor,  before  the  final 
accounting,  so  that  the  payment  made  thereon  can  be  included  in  the 
executor's  account    /<(. 
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notice,  when  the  Judgment  or  other  proceeding  in  which  he  has  par- 
ticipated is  sought  to  be  set  aside.  EM,  accordingly,  that  upon  a 
motion  to  set  aside  an  order  granting  ieave  to  issue  execution  against 
the  estate,  service  of  the  motion  papers  on  the  attorney  who  appeared 
for  the  judgment  creditor  (the  latter  being  a  non  resident)  was  proper, 
although  the  order  had  been  granted  two  years  before,  and  the  execu- 
tion liad  been  partly  satisfied.    MaUer  of  MeCunn^  15. 

BILLS  AND  NOTES. 
See  iHDOBSsa,  1. 

BOND. 
See  Practicb  Ain>  PLEADma,  8. 

CANCELLATION  (of  Will). 
See  Rbyocatiok  (of  Will),  1,  2. 

CASES   DISTINGUISHED,    CRITICISED,    DOUBTED   AND    DIS- 
APPROVED. 

Bevan  e.  Cooper  {72  N,  T.,  817),  criticised.    Meeker  v.  Meeker,  20. 
Cooper  €.  Falter  (6  LaTie.,  485),  doubted.     UnderhiU  v.  Neusburger,  499. 
Cudney  o.  Cudney  (68  N.  F.,  148),  distinguished.     Van  Kleeck  y,  PMpp», 

99. 
Deas  €.  Wandell  (1  Hun,  120),  distinguished.     Van  Kleeck  v.  PTUpps,  99. 
Hazard  v.  Hanford  (2  Han,  45),  criticised.     Van  Kleeck  v.  Phippe,  99. 
Howell  0.  Blodgett  (1  Bedf,,  823),  disapproved.    Shepard  v.  Saitue,  282. 
People  V.  Shaw  (3  Hun,  279  ;  S.  C,  88  i^T.    Y,,  86),  distinguished.    Matter 

of  MartinJioff,  286. 
Scguine  e.  Seguine  (8  Keye»,  668),  distinguished.     Van  Kleeck  ▼.  Ph»pp9^ 

99. 
Shields  e.  Shields  (60  Barb.,  56),  disapproved.    Freeman  ▼.  KeOogg,  218. 
Stinde  v.  Ridgway  (^55  How.  Pr. ,  801),  approved.    Matter  of  Ridgtoay,  226. 
Tucker  e.  Tucker  (4  Keyee,  186),  distinguished.     UndffrJUU  v.  Iferoburger, 

499. 
Valentine  v.  Valentine  (2  Barb,  Ch,,  480),  distinguished.     Ward  v.  JPMit 

84. 

CODE  OP  CIVIL  PROCEDURE. 

1.  Section  2555  of  the  Code  of  Civil  Procedure,  regulating  the  proceedings 
^        to  be  taken  to  enforce  a  decree  of  a  Surrogate's  court,  does  not  apply 

to  the  enforcement  of  a  decree  rendered  prior  to  September  1,  1880l 
Undcrhm  v.  Nichols,  818. 

2.  A  creditor,  who  desires  to  obtain  a  proportional  part  of  his  debt,  where 
L       the  estate  of  decedent  is  insolvent,  must  compel  a  judicial  settlement 

of  the  account  of  the  executor  or  administrator,  under  the  provisions 
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\ng  under  Mctioa  S788.    The  two  proceedings  «ra  entirely  dfetinct 

13.  A  petition  by  an  executrix  of  an  executor  for  an  aooountiBg.  under 
section  2606  of  the  Code  of  Civil  Procedure,  cannot  include  an  appli- 
cation under  section  d698  for  the  appointment  of  an  administTator  with 
the  will  annexed  in  the  place  of  petltioDer's  testator.  The  proooedings 
in  each  case  are  separate  and  distinct    Popham  ▼.  Bpenotr,  899. 

14.  An  executrix  of  au  executor,  although  also  a  legatee  of  such  executor's 
testator,  cannot  in  her  latter  capacity  cite  herself  as  such  executrix  to 
account,  under  section  9606,  because  she  cannot  sue  herself,    id. 

Iff.  The  petition  under  section  2698,  for  the  appointment  of  an  adminis- 
trator with  the  will  annexed,  must  comply  with  section  2660,  and 
name  some  person  or  persons  having  the  prior  right,  to  whom  sudi 
letters  should  be  awarded.    Id, 

16.  Section  2715  of  the  Code  of  Civil  Procedure,  providing  for  a  ooonpid- 
sory  return  of  au  inventory,  confers  no  new  power  on  the  Surrogate, 
but  is  merely  declaratory  of  the  law  as  already  adjudged.  MaUer  cf 
Mclniyre,  489.  I 

17.  Under  section  2799,  of  the  Code  of  Civil  Procedure,  referring  to  the 
distribution  of  the  surplus  money  in  foreclosure  proceedings,  the  cita- 
tion mvM  be  served  by  publication,  on  the  persons  entitled  to  share  in 
the  proceeds.  Personal  service  or  service  by  mail  confers  no  jurisdic- 
tion on  the  Surrogate.    MaUer  of  Solamon,  509.  ' 

COLLECTOR  AND  RECEIVER. 

1.  Where  a  collector  of  an  estate  deposited  the  funds  of  the  estate,  first 

with  his  firm  and  thereafter  in  his  own  name  in  bank,  Jlcld,  that  he 
should  be  charged  with  interest  at  the  highest  rate,  for  the  time  the 
funds «were  so  deposited.  Depositing  trust  funds  in  such  a  manner 
amounts  to  a  misappropriation  of  the  same,  and  renders  an  executor  or 
collector  chargeable  with  the  legal  rate  of  interest ,  as  though  he  had 
l>orrowed  the  funds  and  used  them  in  his  business.  MaUer  of  McUrs, 
160. 

2.  The  Surrogate  has  power  under  section  42,  8  22.  &  (6  ed.).  79,  to  direct 

the  collectors  of  an  estate  to  sell  horses  and  carriages  of  the  estate, 
in  order  to  reduce  expenses.    Matter  of  CogtweU,  241. 
8.  No  sale  can  be  had  under  this  section,  without  an  appraisal  of  the  prop- 
erty.   Id,  I 

4.  A  collector  has  no  authority  to  pay  funeral  expenses.    Id. 

5.  The  duties  of  a  collector  are  limited  to  the  powers  enumerated  in  the 

statute.  His  powers  relate  to  the  preservation,  and  not  to  the  admin- 
istration, of  the  estate.     Riegelman  v.  Biegelman,  192. 

6.  The  powers  of  a  receiver  of  real  estate,  appointed  under  section  18  of 

chapter  859,  Laws  of  1870,  are,  like  those  of  a  collector,  confined  to  the 
preservation  of  the  estate  ;  he  cannot  be  authorized  to  administer  the 
estate.    Id.  ' 

P&A.CTICB  Ain>  Pleadiko,  9. 
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COMMISSIONS. 

1.  Upon  a  final  accounting  of  testamentary  trustees  pursliant  to  an  order 
of  the  court,  or  the  provisions  of  the  statute  (JiRS.,  102,  g  80  [6  eel.]), 
full  commissions  are  cburgeuble,  although  upon  their  accounting  as 
executors  they  had  received  full  commissions,  and  when  the  estate  ex- 
ceeds $100,000  over  and  above  debts  and  liabilities,  full  commissions 
will  be  allowed  to  each  of  the  trustees,  not  exceeding  three,  and  where 
there  are  more  than  three,  three  full  commissions  must  be  equally 
divided  between  the  trustees.  (Following  Cram  v.  Cram,  2  Bec(f.,  244; 
In  re  Pike,  Id, ,  256.)     Ward  v.  Ford,  84. 

8.  Double  commissions  will  not  be  allowed  to  executors  as  testamentary 
tnistces  except  where  the  will  clearly  shows  that  a  trust  has  been 
created  separate  and  distinct  from  their  duties  as  executors.  In  such 
a  case,  commissions  will  be  allowed,  although  the  trustees  have  not 
received  the  fund  by  actual  transfer  from  a  second  party,  but  fiom 
themselves  as  executors.    Id. 

8.  Neglect  of  duty  will  not  deprive  an  executor  or  trustee  of  his  right  to 
commissions.  But  all  commissions  are  applicable  to  the  liquidation  of 
any  claim  on  the  part  of  the  estate  against  such  executor  or  trustee, 
whether  it  be  an  original  indebtedness,  or  a  liability  adjudged  on  his 
final  accounting.    Id. 

4.  Upon  the  final  accounting  of  an  executor,  administrator  or  trustee,  he 
is  entitled  to  full  commissions,  one-half  for  receiving  and  one-half  for 
so  much  as  he  has  paid  out,  or  by  the  decree  is  directed  to  pay  out  or 
deliver,  either  to  the  benetJriaries,  or  to  his  successor  in  office.  The  lit- 
eral interpretation  of  the  statute  limiting  commissions  to  cases  where 
there  has  been  both  a  receipt  and  disbursement  of  funds  is  not  to  be 
adopted.    Id. 

6.  Trustees  are  entitled  to  commissions  on  the  body  of  the  estate  without 
distinction  between  personalty  and  realty.    Id. 

6.  Upon  an  accounting  by  three  executors  and  trustees,  where  the  personal 

assets  did  not  amount  to  $100,000,  but  the  rents  of  real  estate  col- 
lected and  paid  out  amounted  to  more  than  that  sum,  and  the  account- 
ing included  the  rents,  with  the  concurrence  of  all  the  parties,  IIM, 
that  the  executoi*s  were  entitled  to  three  several  commissions  under 
ZR.  8.,  101,  §  71  (6  ed.).     Matter  of  Leggatt,  149. 

7.  Executors  have  no  authority  to  appropriate  the  funds  of  the  estate  on 

account  of  their  commissions,  without  a  settlement  of  their  accounts, 
or  allowance  of  such  commissions  by  the  Surrogate.  Upon  the  sums 
80  witbdniwn*  simple  interest  at  the  current  rate  is  chargeable  down 
to  the  time  of  the  settlement  of  their  accounts.  WhUn/eif  t.  Phiomw^ 
180.    S.  P.,  Freeman  v.  Freeman,  211. 

COMPOUND  INTEREST. 

1.  An  executor  who  deposits  the  funds  of  the  estate  iu  a  bank  to  his  in- 
dividual account,  mingles  them  with  his  own.  and  employs  them  in 
hlB  own  business,  is  chargeable  with  compotmd  interest,  although 
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thoro  is  proof  that  he  had  good  reason  to  keep  the  funds  of  the  estata 

uninvested.    Berwick  t.  HalMy,  18. 
9.  Componnd  interest  is  only  allowable  in  cases  of  gross  delinqaency,  or 

intentional  violation  of  duty.    Freeman  ▼.  Freeman,  211. 
EXXCUTOB  KSD  Administbatoii,  16,  37. 

COMPROMISE  OP  DEBTS, 
See  SuBBOOATB,  8. 

COSTS. 

1.  Costs  awarded  to  the  plaintiff  in  an  action  against  an  executor  will  be 

presumed  to  be  payable  out  of  the  estate,  and  not  by  the  executor 
personally.    Berwick  v.  Halsey,  18. 

2.  Where  the  administrator,  in  good  faith,  institutes  legal  proceedings  for 

the  benefit  of  the  estate,  a  result  favorable  to  the  administrator  in  the 
first  instance,  though  reversed  on  appeal,  proves  that  the  proceedings 
were  not  altogether  groundless.  The  awarding  of  costs  on  appeal 
against  the  estate  is  no  evidence  that  the  court  considered  the  pro- 
ceedings unjustifiable.  Nor  does  such  a  conclusion  follow  from  the 
fact  that  costs  are  awarded  against  the  estate  in  a  case  where  the 
administrator  is  plaintiff.    Matter  of  Miller,  802. 

8.  It  is  different  where  the  administrator  is  defendant.  If  costs  are 
awarded  against  him  in  such  an  action,  it  is  evidence  that  the  claim 
has  been  unreasonably  litigated.    I<L 

4.  Hence,  where  an  administrator  proceeds  against  an  individual  for  the 
collection  of  an  alleged  claim,  and  obtains  a  favorable  decision  in  the 
first  instance,  which  is  reversed  on  appeal  to  the  general  term,  with 
costs  to  be  paid  out  of  the  estate ;  and  upon  appeal  by  the  administra- 
tor to  the  Court  of  Appeals  the  order  of  the  General  Term  is  afiSrmed, 
with  costs  to  be  paid  out  of  the  estate.  Held,  upon  an  accounting  by 
the  administrator,  had  at  the  instance  of  the  party  so  sued,  showing 
no  assets  in  the  hands  of  the  administrator,  that  the  administrator 
must  be  allowed  the  proper  expenses  and  disbursements  incurred  by 
him  in  carrying  on  those  proceedings.    Id. 

See  Acx:ouNTiNa,  10 ;  Codb  of  Civil  Pbocedubb,  8. 

CREDITOR. 

1.  Where  a  daughter,  lesiding  with  her  mother,  has  during  her  lifetime 

promised  to  pay  board,  and  it  appears  that  other  members  of  the  fam- 
ily were  charged  and  paid  board,  a  claim  against  the  estate  of  the 
daughter  for  unpaid  board  will  be  allowed.  VdlenUne  ▼.  Valeniinc, 
265. 

2.  There  is  no  presumption  that  professional  services,  rendered  by  a  doc- 

tor to  his  wife's  sister,  are  gratuitous.    Id, 
8.  The  verified  account  of  an  administrator,  and  the  duly  vouched  claim 
of  a  claimantj  prima  fade  establish  the  validity  of  the  claim,  and 
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throw  the  burden  of  proof  on  those  contesting  it,  althougl 
ant  is  a  relative  of  the  decedent  and  of  the  administrator. 
4  The  claim  of  a  relative  of  decedent  against  his  estate 
stronger  verification  than  that  of  any  other  creditor.    Id, 

6.  Where  services  are  rendered  between  members  of  the  same  i 

together,  the  law  will  not  imply  a  promise  to  pay  for  then 
Stuck,  204 

0.  Where  a  duly-verified  claim  is  presented  to  the  represen' 

estate,  he  must  either  admit  or  reject  the  claim  within  i 
time.  In  the  absence  of  any  act  on  his  part  indicating  his 
dispute  of  the  claim,  it  will  be  presumed  to  have  been  adn 
derlull  V.  Neixburger,  499. 

7.  It  seems  that  knowledge  of  a  claim  by  the  representative  • 

does  not  avoid  the  necessity  of  its  due  presentation,  oi 
jected,  its  presentation  or  reference  within  the  time  lii 
statute.    Litingston  v.  Gardner,  516,  n. 
See  CoDB  OF  Civil  Procedure,  2. 

DEATH. 

1.  Where  the  other  next-of-kin,  who  are  entitled  to  share  in  thi 

the  administratrix,  were,  while  very  young,  removed  fron 
for  the  purpose  of  acquiring  a  residence  in  some  western 
than  fourteen  years  prior  to  the  application  of  the  admir 
an  accounting,  and  twelve  years  prior  to  the  death  of  t 
since  which  time  the  administratrix  had  not  heard  anythii 
and  the  citation  was  served  on  them  by  publication,  £ 
presumption  of  the  death  of  such  next-of-kin  arose,  or  o: 
prior  to  that  of  the  intestate,  and  that  the  administratrix 
titled  to  the  whole  estate,  as  sole  next-of-kin.    Keller  v.  Si 

2.  No  presumption  of  a  person's  death  arises  from  the  fact  thi 

son,  having  abandoned  his  original  place  of  residence  in  t) 
the  purpose  of  acquiring  a  new  residence  in  some  other  st 
been  heard  of  for  more  than  seven  years  cU  his  original  j 
denoe.  The  absence,  without  being  heard  from  for  seven  j 
will  warrant  the  presumption  that  a  person  is  dead,  m( 
from  that  person's  place  of  residence,  his  home,  with  wh 
would  most  certainly  keep  up  some  kind  of  communic 
which  he  would  return,  if  alive.    Id, 

DEFICIENCY  JUDGMENT. 
See  Preferred  Claim,  1 ;  Exbcxttors,  &q.,  48,  4fl 

DEVASTAVIT. 
See  Execxttors  akd  Admd^istratobs,  15, 16«  24,  28,  29, 
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DISPUTED  CLADC 
Bee  ExBCTTTOBS  Aim  Admikistsatobs,  28. 

DOMICIL. 

1.  The  testator  was  born  and  resided  at  Smyrna,  Chenango  Connty,  in 

this  state,  until  within  twelve  years  of  his  death,  when  he  came  to 
New  Yorki  and  stopped  at  a  restaurant  which  he  declared  to  be  his 
headquarters,  and  where  he  received  his  letters.  During  these  twelve 
years  he  traveled  from  place  to  place  in  this  state  and  in  New  Jersey, 
and  often  registered  himself  as  coming  from  New  Jersey,  and  some- 
times as  from  Smyrna.  During  the  latter  years  of  his  life,  bis  stay  in 
New  York  did  not  average  a  month  per  annum,  he  had  no  permanent 
room  there,  and  his  baggage  consisted  of  a  sachel.  He  died  in  this 
state.  In  his  will,  written  by  himself,  he  described  himself  as  of 
Smyrna,  Chenango  County. — Held,  that  the  testator  had  not  lost  his 
domicil  of  origin  in  Chenango  County,  and  that  the  Surrogate  of  New 
York  County  had  no  jurisdiction  to  probate  his  will.  Matter  of  Stover, 
82. 

2.  Where  the  evidence  leaves  the  question  of  testator's  domicil  in  doubt, 

his  declaration  in  his  will,  written  by  himself,  on  the  subject,  will  bo 
conclusive.    Id. 

8.  For  the  purpose  of  succession,  every  person  must  have  a  domicil,  and 
but  one  ;  and  the  domicil  of  origin  will  be  presumed  to  continue  until 
a  new  one  is  acquired.  To  effect  a  change  for  such  purpose  there 
must  not  only  be  a  change  of  residence,  but  an  intention  to  abandon 
the  former  domicil  and  acquire  another  as  a  iole  domicil.  Von  Hoff- 
man V.  Ward,  244. 

4  The  rule  that  an  infant's  domicil  is  that  of  his  father  is  not  overcome  by 
the  mere  separation  of  the  parents  (there  being  no  legal  dissolution  of 
the  marriage),  and  the  departure  of  the  mother  with  the  infant  from 
the  country  in  which  the  father  resides.     Jd. 

5.  In  1857,  while  decedent  was  a  minor,  his  parents  separated,  and  the 
mother  went  abroad  with  decedent  for  economy  of  living  and  to  edu- 
cate her  son.  They  sojourned  at  different  places  in  £urope,  the  mother 
sometimes  living  apart  from  her  son  while  he  waa  away  at  school 
The  mother  derived  her  income  from  a  house  and  lot  in  the  city  of 
New  York,  which  had  been  settled  on  her  by  her  husband.  The 
mother  stated  to  her  brother-in-law,  a  banker  of  New  York,  during 
several  visits  made  by  him  to  Europe,  that  she  intended  to  send  her 
son,  when  he  was  properly  educated,  to  him,  to  enter  and  continue  in 
his  employ  ;  and  in  a  letter  addressed  by  the  mother  to  her  brother-in- 
law,  written  shortly  before  her  death,  she  bequeathed  her  son  to  him, 
stating  thut  she  left  htm  without  support,  to  his  guidance  and  protec- 
tion. The  son  at  the  time  of  his  death  was  above  twenty-one  years 
old.  The  father  continued  to  reside  in  thei  State  of  New  York.  Bekt, 
that  the  evidence  did  not  establish  an  intention  on  the  part  of  dece- 
dent to  adopt  a  foreign  domicil.    Id, 
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ESTOPPEL. 

An  Interested  party  contesting  the  Talidity  of  a  bequest  to  a  vol 
incorporated  society  is  not  estopped  from  denying  the  inc 
of  the  legatee  by  the  fact  that  the  testator,  in  his  lifetime, 
with  the  association,  and  had  executed  a  conveyance  of  lai 
a  valuable  consideration.    LiUheran  K  Ch,  v.  Mook,  518. 

EVIDENCE. 

1.  The  testator's  books,  wherein  certain  sums  are  directed  U 

from  a  child's  portion,  as  bequeathed  to  him  by  the  will,  a 
M  evidence  of  advances.  The  fact  of  advances  must  be 
evidence  aliunde,  which,  in  connection  with  the  books,  w( 
the  fact.    Benjamin  v.  Dimmick,  7. 

2.  Where  the  evidence  leaves  the  question  of  testator's  domic 

his  declaration  in  his  will,  written  by  himself,  on  the  subjc 

conclusive.    Matter  of  Stoter,  83. 
8.  Upon  an  application  to  the  Surrogate  for  the  payment  of  i 

secured  agiunst  the  decedent,  a  transcript  of  the  judgment  i 

evidence  of  its  existence.    Archer  v.  Fumiss,  88. 
4.  The  judgment-roll  must  show  the  jurisdiction  of  the  court. 

contains  proof  of  service  of  the  summons,  or  of  appearance 

f  endant,  there  is  no  proof  of  jurisdiction,  and  no  proper  < 

the  existence  of  the  judgment.    Id. 
6.  A  judgment-roll  of  another  court,  from  which  proof  of  t1 

tional  facts  has  been  omitted,  cannot  be  cured  by  affida^ 

the  Surrogate's  court.    Id. 

6.  Undue  influence  need  not  be  established  by  direct  proof ;  it  i 

ferred  from  all  the  facts  and  circumstances  surrounding  th< 
To  prove  the  exercise  of  undue  influence,  it  is  not  necessa 
that  the  duress  was  visible,  or  physically  exercised  at  the 
the  execution  of  the  will ;  but  there  must  be  such  evidc 
satisfy  the  mind  of  the  court  or  jury  that  the  duress  exis 
before,  and  continued  its  domination  over  the  mind  of  the 
the  time  of  the  execution  of  the  will.     Van  Kleeck  v.  Pfiipj. 

7.  If  the  existence  of  undue  influence  can  be  inferred  from  1 

stances  of  the  case,  the  fact  that  the  terms  of  the  will  were  c 
the  testator,  and  that  he  executed  it  in  the  absence  of  the  ] 
sessing  the  influence  over  him,  will  not  of  itself  validate  the 

8.  Where  the  testator's  mental  capacity  is  at  issue,  his  declars 

the  time  of  making  the  will,  are  admissible  as  part  of  the  re 
the  purpose  of  showing  the  state  of  the  testator's  mind,  but 
petent  to  prove  the  external  facts  of  fraud  or  undue  influei 
V.  McOlynn,  465. 

9.  Where  the  testatrix  kept  a  diary,  in  which,  besides  a  statemei 

and  events,  there  were  expressions  of  her  sentiments  towards 
the  contestant,  and  of  her  interest  and  fondness  for  the  chief 
3d 
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under  Ler  will,  HM,  that  aa  to  tkese  latter  ezpreasiouB,  the  memoranda 
of  the  diary  were  admissible  as  bearing  upon  the  probability  of  deo&- 
dcnt  making  such  a  will  as  the  one  propounded,  if  in  her  sound  mind; 
but  that  all  statements  of  fact  tending  to  show  the  conduct  of  the  dece- 
dent, the  beneficiary,  or  the  contestant,  unless  made  at  the  time,  and 
forming  part  of  the  transaction  of  the  execution  of  the  will,  were  in- 
competent.   Id, 

10.  Where  evidence  is  given  in  a  case  without  dbjection,  and  it  afterwards 
appears  to  be  merely  hearsay,  though  no  motion  be  made  to  strike  it 
out,  the  facts  established  by  such  evidence  cannot  be  regarded  as 
proved,  especially  where  the  evidence  was  taken  before  a  referee,  and 
objection  to  such  evidence  was  first  taken  before  the  Surrogate  on  its 
submission.    Id. 

Undue   Influence,  1,  2 ;   Guardian,  &c.,   5 ;    Survivorship,   1,  3 ; 
DoMiciL,  1,  2,  5;  Execution  of  Will,  3;  Advancexents,  2  ;  Aihcib-  . 
8I0NB,  1-4 ;  Executors,  &c.,  2o,  26,  27. 

EXECUTION,  LEAVE  TO  ISSUE. 

1,  While,  under  section  42.  8  A  iS.,  96  (0  ed.),  which  provides  that  no  exe- 
cution shall  issue  on  a  judgment  against  an  executor  or  administrator, 
until  an  account  of  his  administration  shall  have  been  rendered  and 
settled,  "or  unless  on  an  order  of  the  Surrogate  who  appointed  him," 
the  Surrogate  has  power  to  allow  execution  to  issue  without  an  ac- 
counting, such  an  order  should  never  be  granted,  except  upon  some 
sort  of  an  accounting,  or  upon  satisfactory  evidence  that  there  are  • 
assets  in  the  hands  of  the  executor  applicable  to  the  judgment 
MeleJiCT  V.  FiAk,  22. 

S.  H  $eenu  that  under  section  42,  where  the  nccounta  of  the  executor  or ' 
administrator  have  Iteen  rendered  and  settled,  execution  may  iosue 
without  an  order  of  the  Surrogate  upon  any  jndgmont,  whether  en- 
tered after  a  trial  upon  the  merits  or  by  default.    Id, 

S.  It  is  the  proper  practice  to  allege  in  tlie  petition,  on  information  or 
•  other^'ise.  the  existence  of  assets  applicable  to  the  judgment  In  de- 
fault of  such  allegation,  the  failure  of  the  executor  to  state,  in  his 
answer  to  the  petition,  the  amount  in  his  hands,  is  not  such  proof  of 
assets  applicable  to  the  judgment  as  to  authorize  the  Surrogate  to  ' 
grant  the  order  for  an  execution.    Id, 

4.  Where,  upon  the  petition  of  a  judgment-creditor  of  the  estate  for  leave 
to  issue  execution,  and  praying  a  citation  to  account,  the  answer  of 
the  executor  alleged  the  publication  of  the  usual  notice  to  creditors  to 
present  their  claims,  the  non-presentation  of  petitioner's  claim,  and 
the  distribution  of  the  assets,  but  it  did  not  appear  that  any  accounting 
had  been  had.  Held,  that  the  petitioner  was  entitled  to  a  a  final  ac- 
counting by  the  executor.    Keyaer  v.  KeUy,  157. 

fi.  On  a  motion  for  leave  to  issue  execution  upon  a  Judgment  recovered 
against  an  executor  as  such,  the  judgment  ia  binding  upon  the  Soirro* 
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gate  M  to  all  mflttets  which  might  hasre  been  pl^ded 
the  action.    He  canoot  try  the  vafidity  of  the  Judgment 

6.  II  seems,  that  where  an  appeal  is  taken  by  an  executor  froi 

rendered  against  him  as  such,  and  a  stay  of  execution  is 
to  issue  execfSCion  on  the  Judgment  will  be  refused  mitil 
the  appeal  is  announced.    Id. 

7.  Elocution  cannrot  issue  against  the  reail  estate  of  the  dci 

judgment  for  deficiency  recovered  against  his  represc 
authorize  such  a  proceeding,  the  judgment  must  have  t 
ggiiinst  the  decedent  in  his  lifetime.    James  r.  Beesfy,  28 

8.  Upon  an  appiication  by  a  judgment  creditor  for  leave  to  is 

the  Surrogate's  Court  wilt  not  entertain  an  objection 
ment.  as  matter  of  law.  Is  illegal,  and  ought  not  to  be  ei 
eins  V.  Fogel,  5TS. 
See  AceovsTtKB,  10. 

EXECUTION  OP  WILL. 

1.  Wheiethetestimonyof  the  witnesseB  toa  willfails  topro 
by  the  testator  to  the  witnesses  to  sign  as  such,  but  1 
clause  contains  a  recital  of  such  request,  soch  recital  sc 
feet,  especially  where  the  will  was  executed  in  the  preseo 
ney,  who  signed  as  one  of  the  witnesses,  but  was  not  ca 
ceased.     Walsh  v.  Wal^  165. 

%,  Where  the  testator,  after  reading^  the  will,  states  in  the  p; 
witnesses,  **  evidently  1  give  all  I  possess  to  my  mother," 
tation  clause,  which  recites  that  the  testator  declared  t( 
that  it  was  his  testament  and  the  expression  of  his  last 
to  and  by  the  testator,  and  he  reqfuests  the  witnesses  tc 
Held,  to  be  a  sufficient  publication  of  the  will  Von  Hojff 
244. 

3.  Where  the  witnesses  to  a  will  differ  in  their  testimony  as  1 
its  execution,  and  one  of  the  witnesses  is  the  lawyer  whc 
and  attended  to  its  execution,  his  evidence  will  have 
than  that  of  the  other  witness,  who  is  unfamiliar  with  tli 
wills.     Neiheisd  v.  l&erge,  828. 

4  An  imperfect  or  indistinct  subscription  of  the  testator'ir 
regarded  as  his  mark,  and  thus  constitute  a  compliant 
quircments  of  the  statute.    HariweU  r  McMaster,  889. 

6b  Where  the  testatrix,  a  German,  was  able  to  speak  brokei 
one  of  the  subscribing  witnesses  testifies  that  he  was  una< 
German,  that  he  asked  the  decedent  in  English  whether  t 
was  her  last  will,  and  she  answered  "  Ja,"  in  Gennan.  at 
previously  been  requested  by  the  decedent  to  become  a 
will.  Held,  to  be  a  sufficient  request  to  sign  as  a  witness  » 
publication  of  the  wilL     Stein  v.  WUdnaki,  44L 

6L  It  seems,  that  the  subcicription  as  a  witness  to  the  will  by  0 
unable  to  understand  the  testator^  or  make  himself  undej 
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and  to  whom  the  dechuvtion  and  request  of  the  testator  mnst  be  tians- 
Uted,  Is  not  a  compliance  with  the  statute.    Id, 

EXECUTORS  AND  ADMINISTRATORa 

1.  An  executor  Is  authorized  to  pay  assessments  whidi  were  con^nned,  and 

became  a  lien,  at  or  before  the  date  of  the  decedent's  death.  Eone  v, 
Loekman,  61. 

2.  An  assessment,  after  confirmation,  though  a  lien  on  real  estate,  becomes 

also  a  personal  debt  of  the  owner,  even  without  demand  for  its  pay- 
ment. Such  a  demand  is  only  a  pre-requisite  to  the  validity  of  any  sale 
of  the  land,  or  to  the  commencement  of  an  action  for  its  recovery.    Id. 

8.  Where,  upon  a  motion  to  confirm  an  auditor's  report,  <m  final  account- 
ing of  an  executor,  it  apiiears  that,  since  the  filing  of  the  account, 
various  payments  have  been  made,  the  executor  will  be  allowed  to 
bring  down  the  account  to  the  time  of  the  motion,  by  filing  an  afQdavit, 
duly  verified,  containing  all  items  of  receipts  and  expenditures.    Id. 

4.  The  testatrix,  by  her  will,  directed  her  executor  to  erect  a  suitable  monu- 
ment over  her  grave,  and  left  the  selection  of  the  style  of  such  monu- 
ment, and  the  expense  thereof,  entirely  discretionary  with  him.  The 
executor  contracted  for  a  monument  which  was  to  cost  $1,455.  The 
value  of  the  personal  estate  was  $11,096.  HM,  that  the  amount 
agreed  to  be  paid  for  the  monument  was  excessive,  and  that,  upon  the 
objection  of  the  residuary  legatee,  only  $700  could  be  allowed  to  the 
executor  for  this  purpose,  upon  his  accounting.    MaUer  of  Luckey,  05. 

6.  Where  a  discretion  is  conferred  upon  an  executor  or  trustee,  it  will  be 
held  to  be  a  discretion  to  be  exercised  according  to  law  and  the  princi- 
ples of  justice,  OS  laid  down  by  the  adjudicated  cases  in  this  state.     Id. 

6.  It  is  not  necessary  that  tlie  appointment  of  an  executor  should  be  made 
\      in  so  many  words.    Any  provision  in  the  will  showing  that  the  testator 

intended  that  the  duties  of  an  executor  should  be  discharged  by  the 
person  named,  is  sufficient  to  constitute  him  an  executor.  Matter  of 
Blancan,  151. 

7.  Where,  by  a  will  executed  under  the  French  law,  the  testatrix  consti- 

tuted her  husband  her  **  general  and  universal  l^atee,'*  and  dispensed 
with  his  giving  security,  and  by  the  law  of  France  all  the  rights  and 
duties  of  an  executor  are  devolved  on  such  a  legatee.  Held,  that  the 
husband  must  be  deemed  executor  of  the  wUl,  although  not  specifically 
named  as  such,  and  was  entitled  to  letters  testamentary.    Id. 

8.  An  executor,  having  funds  in  his  hands  for  that  puifSose,  who  fails  to 

pay  taxes  when  «due,  cannot  claim  the  interest  or  penalty  imposed  be* 
cause-  of  his  failure  to  pay  the  taxes  when  due.    StuiUu  v.  SlvUn,  170. 

9.  Where  executors,  who  are  also  testamentary  trustees,  pending  their  ac- 

counting as  executors  in  the  Surrogate's  court,  have  begun  an  action  in 
the  Supreme  Court  for  an  accounting  as  trustees,  they  will  not  he  com- 
pelled to  include,  in  their  accoimting  in  the  Surrogate's  court,  their 
proceedings  as  such  trustees.     WhUner  v.  Ph(BM»,  180. 
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10.  It  9eem9,  that  executors  who  are  charged  with  tmat 
when  finally  accounting  as  executors,  include  all  their 
the  administration  of  the  estate,  in  whatever  capacity 
sumed  to  act    Id. 

11.  It  ieenu,  that  it  is  improper  for  testamentary  trustees  to  b 
in  the  Supreme  Court  f  gr  an  accounting,  pending  their 
executors  in  the  Surrogate's  court.    Id. 

12.  Where  the  will  authorizes  the  executors  and  trustees  ti 
missioners  to  partition  the  residuary  estate,  who  sh^l 
shares  of  the  beneficiaries  in  severalty  to  the  trustees,  n 
tion  is  had,  no  title  to  the  property  vests  in  the  commissi i 
executors  take  directly  under  the  will,  and  not  by  virtue 
anoe  from  the  commissioners.    Id. 

18.  Executors  have  no  authority  to  appropriate  the  funds  of 
account  of  their  commissions,  without  a  settlement  of  i 
or  allowance  of  such  conunlssions,  by  the  Surrogate.  I 
so  withdrawn,  simple  interest  at  the  current  rate  is  char/; 
the  time  of  the  settlement  of  their  accounts.    Id. 

14.  Where  the  executors  are  authorized  to  submit  to  arbii : 
ence  any  difference  which  may  arise  between  them  and 
devisee,  a  submission  to  the  counsel  of  the  estate  of  a  els  i 
to  the  profit  of  a  fund,  in  hostility  to  the  rights  of  the  i 
where  one  of  the  executors  is  the  husband  and  agent  of 
invalid  ;  first,  because  the  counsel  of  the  estate  canno ; 
and,  second,  because  an  executor,  who  represents  all  int  i 
tate,  cannot  act  in  the  double  capacity  of  representative  i 
ficiaries  and  special  agent  for  one.    Id. 

15.  An  executor,  who,  by  his  negligence,  suffers  his  co-exec^  i 
and  waste  the  estate,  being  able  to  prevent  it,  is  liab  i 
claries  for  the  waste.    Id. 

IG.  All  the  executors  who  are  privy  to  the  misapplication  i 
the  estate,  under  the  name  of  commissions,  without 
against  it,  are  liable  for  the  sum  so  appropriated,  witt 
then  statutory  rate.    Id. 

17.  It  gecnu,  that  where  a  surviving  executor  is  held  liable  : 
propriation  of  funds  to  which  his  deceased  co-executor  i 
will  be  entitled,  upon  the  failure  of  the  latter's  represc  i 
their  share  of  the  liability,  to  reimburse  himself  out  of  t  : 
due  the  estate  of  such  deceased  co-executor.    Id. 

18.  The  testator  gave  to  his  executors  the  sum  of  $4,000  in  I 
in  bond  and  mortgage  on  real  estate  in  the  city  of  T*)  ! 
vicinity,  and  to  apply  the  income  thereof  to  the  use  of  . 
The  executors,  with  J.*s  consent,  took  a  mortgage  c  i 
dwelling-house  in  New  Jersey,  which,  by  his  will,  he 
daughter,  and  directed  that  it  be  valued  at  $8,000.  T  • 
recorded  in  New  .Jersey,  and  the  interest  remained  in  ai  ^ 
years.  Held,  that  as  the  executors  had  acted  in  good  i 
not  chargeable  with  compound  interest  on  the  amoui  I 
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tliat  Hbe  deML  of  tkie  tbrough  fiHim  lo  neoovd  the  wfll  covld  be 
died  by  «  sulMequent  reoofd  of  tiie  Mxna  <^)«mi4i»  t.  F^remmn,  411. 
10.  UpoB  the  Don^ymeot  of  the  interest  on  this  nortgnge,  the  ezeeutora 
paid  the  sftme  out  of  the  general  funds  of  the  eatflte.  Mdd,  that  as  the 
mortgage  had  been  set  apart  for  the  benefit  of  i. ,  pnimiant  to  the  wtB, 
it  became  a  eepante  trust,  and  tlie  general  fund  ooold  Bot  lie  used  to 
supply  any  loss  of  the  income  or  principal  thereof.    Id. 

20.  The  term  "improvidence/'  as  employed  in  the  stainte  (eubd.  5,  ^  8, 3 
B.  A,  78  [6  ed.]),  authorizing  the  removal  of  an  eiefvtor,  refers  to 
habits  of  mind  and  or>nduct  whidi  become  a  part  of  the  man,  and  ren- 
der him  generally  unfit  for  the  tnist  in  question.    FrumtM  r.  Kellogg, 

2ia 

21.  Executors,  who  are  without  pecuniary  responsibility,  may  be  compelled 
to  give  security,  under  the  statute  (§  19,  8  A  S.,  75  [6  ed.]),  aathoiic< 
ing  such  a  proceeding,  where  the  circumstances  of  the  ezecutovs  are  so 
precarious  as  not  to  afford  adequate  security  for  their  dne  administra- 
tion of  the  estate,  although  the  testator  was  aware  of  their  impecunious 
condition.    Id. 

'82.  Where  aO  the  adult  beneficiaries  and  the  general  guardian  of  infant 
beneficiaries,  with  knowledge  of  the  insolvent  condition  of  the  execu- 
tors, consented  to  their  appointment  and  to  their  acting  as  such,  with- 
out security,  HM,  that  all  the  parties,  exc^t  the  genend  guardian, 
who  had  no  power  to  enter  into  such  an  agreement,  thereby  waived  the 
right  to  require  the  executors  to  give  security  because  of  their  insolv- 
ency, and  that  the  executors  would  be  required  to  give  security  only 
for  the  dMires  of  the  infant  beneficiaries.    Id. 

88.  The  claim  of  an  executor  or  administrator  against  the  estate,  being  dis- 
puted on  the  final  accounting,  is  not  analagous  to  a  claim  disputed  un- 
der the  statute  by  the  representatives  of  the  estate.  Barras  v.  Barras, 
268. 

84.  Where  one  of  two  exeeuton,  who  is  also  the  residuary  legatee  under  the 
will,  takes  possession  d  all  the  assets  of  the  estate,  and  mingles  them 
with  his  own  property,  and  fails  to  pay  a  k^acy  to  an  infant,  or  to  set 
apart  the  amount  of  the  same, — upon  the  death  of  such  executor,  his 
estate  becomes  liable  to  the  penson  injused  by  such  devastavit,  and  the 
amount  of  the  legacy  will  be  directed  to  be  paid  to  the  general  guardian 
of  the  infant,  and  not  to  the  surviving  executor.  Bsrke  r.  MeOmmUe,  291. 

85.  A  daim  of  the  administratrix,  a  sister  of  the  intestate,  for  nunuig  the 
deceased,  cannot  be  aUowed  unless  established  by  legal  proof,  even  as 
against  parties  not  appearing  in  answer  to  the  citation.  Such  non.n|^ 
pearance  only  enables  the  administratrix  to  proceed  with  her  proof  ex 
parte.    Keller  v.  Siuek,  294. 

86.  The  testimony  of  the  administratrix  is  inadmissible  to  prove  her  claim, 
and  her  affidavit  under  the  Revised  Stitfutes  (%»,fi  IL  JS.,^  88),  will 
not  eataUisb  it.    Id. 

87.  Proof  of  by  other  witnesses  thas  the  senioes  were  vendened,  and  were 
worth  the  amount  claimed,  will  not  suffice.  Either  tm  expnos  or  an 
imiMied  promise  to  pay  for  the  aervkes  must  be  shown.   M. 
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the  legal  investment  in  her  account,  the  ezecatrix  declares  her  knowl- 
edge of  its  existence,  and  if  there  is  no  evidence  that  she  made  an  effort 
to  collect  it,  or  that  it  could  not  be  collected,  she  is  liable  for  the  de- 
vastavit of  her  co-executor,    icf, 

85.  The  possession  by  the  testator  at  the  time  of  his  death,  of  shares  of  the 
capital  stock  of  a  corporation,  does  not  authorize  the  executors,  upon 
an  increase  of  the  capital  stock  of  the  corporation,  to  subscribe  for 
additional  shares  of  such  stock  under  a  special  privilege  given  to  the 
stockholders  of  the  corpomtion.    Id. 

86.  Executors  arc  bound,  within  a  reasonable  time  after  the  death  of  the 
testiUor,  to  realize  assets  in  the  nature  of  personal  securities  and  stocks ; 
and  if  without  Justification  they  retain  such  assets,  and  in  good  faith 
make  a  further  investment,  which  is  intended  to  and  does  protect  such 
assets,  they  cannot,  upon  their  accounting,  be  allowed  the  amount  of 
this  latter  investment.  Executors  are  not  justified  in  using  the  money 
of  the  estate  in  protecting  stock  which  should  not  have  been  in  their 
possession.    Id, 

87.  Where  executors  make  illegal  investments  out  of  a  fund,  the  interest  of 
which  is  directed  by  the  will  to  be  accumulated,  they  will  be  charged 
with  interest  on  the  amount  illegally  invested  at  the  rate  of  six  per 
cent,  per  annum,  with  annual  rests.    Id. 

88.  An  executor  is  not  justified  in  withdrawing  moneys  from  the  fund  for 
his  extra  compensation,  in  anticipation  of  a  settlement  of  his  accounts ; 
and  having  done  so,  is  chargeable  on  final  accounting  with  the  amount 
so  withdrawn,  and  interest.    Id. 

89.  An  executor  having  improperly  loaned  the  funds  of  the  estate  upon  a 
third  mortgage,  is  not  justified  in  paying  off  the  prior  liens  with  a  view 
of  better  securing  the  mortgage  loan,  and  is  liable  for  any  loss  occa- 
sioned thereby.    Id. 

40.  Where  executors  ore  directed,  by  the  will,  to  convert  the  residuary  es- 
tate into  money,  they  are  still  clothed  with  a  reasonable  discretion  as  to 
the  proper  time  for  the  sale  of  the  decedent's  irregular  securities,  which 
they  are  bound,  however,  to  exercise  in  good  faith.  Wetiton  v.  Ward^ 
415. 

41.  There  is  no  fixed  period  within  which  the  executors  must  exercise  their 
discretion,  but  the  reasonableness  of  any  delay  must  be  determined  by 

-  the  circumstances  of  each  case.    Id. 

42.  Where  executors,  clothed  with  a  discretion  as  to  the  time  when  the 
decedent's  securities  should  be  sold,  forbear  to  sell  in  the  exercise  of  an 
honest  judgment,  and  loss  results  to  the  estate,  they  are  not  liable  for 
this  error  of  judgment.    Id. 

43.  An  administrator's  claim  against  the  estate,  if  objected  to,  must  be 
proved  to  and  allowed  by  the  Surrogate  under  section  43,  3  i?.  &,  9G 
(6  ed.).  The  affidavit  of  the  administrator,  verifying  his  claim,  does 
not  amount  to  '*  proof"  of  the  same.  The  existence  of  the  debt  must 
be  established  by  legal  evidence.     UnderhiU  v.  Newburger^  499. 

44.  An  administrator  with  the  will  annexed  has  no  authority  to  pay  the  ex- 
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when  moft  of  Hm  nezt^-klB  oooMnt  tbereUi.     WMtims  t.  VitlaUine, 

205. 
8.  B  9eem$,  that  as  afainat^avditoi^,  Um  ezfeBditure  w<Hild  not  bare  beea 

allowed.    Id, 
4.  Ad  administrator  will  be  allowed,  upon  his  accounting,  the  amount  paid 

for  f unoral  expenses,  in  the  absence  of  proof  that  they  were  unreasoii- 

ably  large,  even  though  they  were  first  paid  by  the  son  of  the  deceased, 

to  whom  the  administrator  subsequently  repaid  the  amount.    Matter  of 

MOkr,  3U2. 
G.  The  l:iw  implies  a  promise  on  the  part  of  the  adnolnlstrator,  having  assets 

in  his  hands,  to  xeimbucse  the  person  who  pays  the  funeral  'expenses. 

Jd. 

GIFT. 
See  Wax,  5^  6,  7. 

GUARDIAN  AND  WARD. 

1.  In  a  contest  between  the  stepmother  and  the  aunt  of  an  infant  for  letters 

of  guardianship,  where  the  infant  has  no  property  and  the  stepmother 
has  nothing  except  what  she  can  earn,  but  the  aunt  has  an  income  for 
life  of  $l,oOO,  I  he  guardianship  will  be  awarded  to  the  stepmother  to 
avoid  the  s'.'piu-.ition  of  the  infant  from  a  brother  in  the  charge  of  the 
stepmother,  and  to  carry  out  the  wish  of  the  infant's  deceased  father. 
Matter  ofde  MarceUn,  290. 

2.  Where  application  for  tlie  guardianship  of  infants  is  made  by  their 

maternal  grandmother,  and  the  petition  does  not  disclose  the  fact  that 
the  paternal  grandfather  is,  at  the  time,  living  and  residing  in  the 
county,  and  loiters  arc  issued  to  the  petitioner  without  notice  tx>  the 
grandfather,  such  letters  will  be  revoked  upon  the  application  of  the 
latter,  and  an  opportumty  be  afforded  him  to  be  heard  in  the  matter. 
Matter  of  Feeley,  o08. 

8.  While  the  Revised  Statutes  (2  R,  8.,  151,  §  5)  leave  it  to  the  discretion  of 
the  Surrog:ite  to  decide  which  relatives  of  the  infant  shall  be  notified 
of  the  application  for  letters  of  guardianship^  this  is  not  an  arbitrary 
discretion.  If  the  nearest  relative  applies  or  consents  to  the  applica- 
tion, the  Surrogate  may  dispense  wiih  further  notice  to  the  other  rela- 
tives. Where  the  nearest  relatives  do  not  Join  in  the  application  or 
consent  thereto,  or  where  there  are  other  relatives  of  the  same  degree 
as  the  applicant,  residing  in  the  county,  the  Surrogate  should  direct 
reasonable  notice  of  the  hearing  to  be  given  to  such  of  the  relatives  aa 
he  may  deem  proper.    Id. 

4.  The  petition  for  the  appointment  of  a  guardian  should  show  which  of 
the  relatives  reside  in  the  county.  The  Surrogate  has  the  power  to 
revoke  the  appoint  of  a  guardian,  based  on  a  petition  which  omits 
these  particulars.    Id. 

G.  Where  the  guardian,  after  the  ward  attained  his  majority,  had  a  settle^ 
meat  with  him,  and  assigned  a  mortgage  to  the  ward  for  the  amount 
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found  due,  and  the  ward  gave  a  receipt  that  he  had  received  the  as- 
fiignmeut  of  the  mortgage  ''as  equivalent "  to  the  amount  found  due, 
Held,  that  upon  the  accounting  of  the  guardian,  the  Surrogate  had  no 
jurisdiction  to  try  the  question  of  the  validity  of  the  settlement,  and 
that  upon  the  question  of  the  acceptance  of  the  mortgage  by  the  ward 
in  satisfaction  of  the  amount  due  him,  the  receipt  was  conclusive,  and 
could  not  be  contradicted  by  parol  evidence.    Dowmng  v.  Smith,  810. 

6.  An  allowance  may  be  made  in  a  proper  case  for  past  maintenance  of  a 

ward.  Where  the  W4ird's  income  is  insufficient,  the  guardian  should 
apply  to  the  court  for  leave  to  use  so  much  of  the  principal  as  may  be 
necessary  to  support  the  ward  ;  still,  if  he  encroaches  upon  the  princi- 
pal without  such  leave,  the  court  nuiy,  if  the  proceeding  seems  to  have 
been  for  the  welfare  of  the  ward,  sanction  it.    Voemng  r.  Vaesiiinff,  300. 

7.  After  the  father's  death  in  1870,  the  moth^  of  a  minor  supported  him 

for  a  period  of  tliroe  years,  until  her  appointment  as  guardian  of  the 
minor,  in  1873.  The  mother's  income,  from  1870  to  1875,  consisted  of 
the  annual  interest  on  the  sum  of  $5,000,  and  such  sums  as  she  earned  by 
menial  services  for  others,  besides  the  sum  of  $1,000,  paid  to  her  by  or- 
der of  the  Surrogate's  Court  during  this  period.  The  paym^it  of  the 
interest  on  $5,000  was  stopped  by  injunction  In  1875.  Thereafter  the 
mother  received,  as  her  share  of  her  husband's  estate,  the  sum  of  $2,060. 
During  this  whole  period  she  was  involved  in  continuous  litigation. 
The  ward's  estate  amounted  in  all  to  $3,542,  of  which  the  sum  of  $2,650 
represented  the  ward's  share  of  the  proceeds  of  a  partition  suit.  This 
sum  was  paid  to  the  guardian  by  order  of  the  Supreme  Court,  for  the 
maintenance  and  education  of  the  ward.  The  guardian  used  a  portion 
of  the  principal  for  the  support  and  education  of  the  ward,  who  was 
sickly  and  died.  Upon  an  accounting  by  the  guardian.  Held,  that  the 
guardian  should  be  allowed  for  the  maintenance  of  the  ward,  both  dur- 
ing the  period  of  guardianship  and  also  from  the  time  of  the  father's 
death,  and  that  the  encroachment  on  the  principal,  being  necessary  f«r 
the  welfare  of  the  ward,  was  proper.    Id, 

8.  In  such  a  case  vouchers  are  not  necessary.     It  is  in  the  nature  of  a  claim 

against  the  estate  of  the  ward,  to  be  substantiated  by  ordinary  proof. 
•  Nor  is  it  necessary,  in  such  a  case,  to  keep  accounts.  Where  a  wanfs 
share  of  the  proceeds  of  a  partition  sale  is  directed  by  the  Supreme 
Court  to  be  paid  to  the  guardian  for  the  maintenance  and  education  of 
tlie  ward,  and  it  is  so  paid,  the  Surrogate  has  power  to  call  the  guard- 
ian to  account  for  such  share.    Id, 

9.  The  guardian  will  be  allowed  payments,  made  to  counsel,  in  litigations 

relating  to  the  ward's  cstxite.  The  fact  that  the  vouchers  for  such  pay- 
ments are  recently  executed  is  imnmterial.    Id. 

10.  Allowance  to  guardian  in  this  case,  for  support  and  education  at  the  rate 

of  $4  per  week  ;  for  medical  attendance  and  medicines,  $60  ;  counsel 
fees,  $575.    Id. 
Paactice  JcsiD  Plkadiko,  8 ;  Pakent  and  Child,  1,  2. 
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HUSBAND  AND  WIPE. 

1.  Where  it  appears  from  the  husband's  own  memoranda  that  he  receiyed 

his  wife's  separate  property,  and  invested  and  re-invested  the  same, 
and  deposited  the  securities,  together  with  his  own,  in  the  joint  names 
of  lumself  and  wife,  and  he  subsequently  converted  the  securities  to 
his  own  use,  and  upon  the  death  of  the  husband  the  wife  presents  a 
claim  for  the  same  against  the  estate.  Held,  that  in  the  absence  of  any 
direct  evidence  as  to  the  nature  of  the  agreement  under  which  the  hus- 
band received  the  securities,  these  facts  would  warrant  the  presump- 
tion that  the  husband  held  the  securities  for  safe-keeping,  and  that  the 
statute  of  limitations  did  not  begin  to  run  until  a  demand  and  refusal, 
or  until  after  the  conversion  of  the*  securities.     Brooks  v.  Brooke,  313. 

2.  It  seenyt^  that  where  the  husband,  living  togt*ther  with  his  wife,  has  the 

management  of  her  property  without  compensation,  and  the  wife  has 
reason  to  expect  that  it  is  yielding  an  income,  but  allows  her  husband 
for  several  years  to  keep  the  interest,  never  objecting  or  taking  any 
steps  to  compel  pa3rment  of  such  interest  to  her,  it  w^ill  be  presumed, 
in  proceedings  instituted  after  his  death  to  recover  such  interest,  that 
it  was  part  of  the  original  agreement  for  the  management  of  her  prop- 
erty, that  he  might  keep  the  income.    Id, 

INCOME. 
See  Will,  14,  16 ;  Exbcutob  jlhh  Adminibtrator,  16 ;  Accowsrtisa,  6. 

INDORSER 

1.  The  estate  of  an  indorser  of  a  note  is  not  released  because  of  the  failure 
of  the  holder  to  pursue  the  maker  with  diligence.  In  this  state  the 
holder  of  a  note  owes  no  duty  to  the  indorser  after  hU  liability  has 
been  fixed  by  demand,  protest  and  notice.     Whiie  v.  Gardiner,  71. 

See  Marsha  TJ.fWQ  of  AjB8ET8>  1. 

INTEREST. 
See  Collector,  1 ;  Ldotationb  ;  Coioci88iONa»  7 ;  Executors,  Ac.,  88. 

INVENTORY. 

1.  A  proper  inventory  must  contain  an  appraisal  by  appraisers,  but  no  ap- 
praisal can  be  made  unless  the  assets  are  in  existence.  Matter  of  Bob- 
bine,  144. 

S.  Where,  therefore,  an  administratrix,  without  filing  an  inventory,  had 
disposed  of  all  the  assets  of  the  estate,  in  the  payment  of  funeral  ex 
penses  and  debts,  EM,  that  she  could  not  be  compelled  to  file  a  statu 
tory  inventory.    Id. 

8.  B  eeerne,  that  the  only  remedy  in  such  a  case,  is  to  require  her  to  make, 
under  oath,  a  statement  of  the  property  that  came  into  her  hands,  its 
yaluo  and  its  disposition,  and  what  has  become  of  the  proceeds.    M, 
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4  Where,  upon  an  application  to  compel  the  administrator  to  i 
inventory,  the  administrator  denies  the  existence  of  f urthe: 
application  must  be  refused.    Matter  of  Melntyre,  489. 

6.  Section  2715  of  the  Code  of  Civil  Procedure,  providing  for  a 
return  of  an  inventory,  confers  no  new  power  on  the  Surrc 
merely  declaratory  of  the  law  as  already  adjudged.    Id, 

JUDGMENT  AND  DECREE. 

1.  Upon  an  application  for  the  payment  of  a  Judgment  recov< 

the  decedent,  the  Surrogate  has  power  to  inquire  whcU 
Judgment  exists.    Arc^ier  v.  Fumiss,  88. 

2.  A  transcript  of  the  judgment  is  no  legal  evidence  of  its  exist 

a  case.    The  only  proper  proof  is  the  Judgment-roll  itself. 

8.  The  Judgmcnt-roU  must  show  the  Jurisdiction  of  the  cour 
contains  proof  of  service  of  the  summons,  or  of  appearan 
fendont,  there  is  no  proof  of  Jurisdiction,  and  no  prope 
the  existence  of  the  Judgment.    Id. 

4  A  Judgment-roll  of  another  court,  from  which  proof  of  the  j 
facts  has  been  omitted,  cannot  be  cured  by  aflSdavits  res 
rogate's  court.    Id. 

6.  Under  section  1381  of  the  Code  of  Civil  Procedure,  the  Sun 
power,  upon  an  application  for  leave  to  issue  execution 
ment  recovered  ngainst  the  intestate  during  his  life-time,  t 
dence  as  to  whether  the  Judgment  was  fraudulently  obi 
The  court  in  which  the  Judgment  was  obtained  is  the  pr 
to  determine  the  validity  of  its  own  Judgment,  under  sul 
the  same  section.     Freeman  v.  Nelson,  874. 

6.  The  power  of  the  Surrogate  under  this  section  to  make  "si 
Justice  requires,"  defined.    Id, 

JUDGMENT-ROLL. 
J  See  Judgment  joxd  Decree,  2,  8,  4. 

JURISDICTION. 
,  See  SimROOATa 

LEGACY. 

1.  A  legacy  is  general  and  not  specific,  unless,  by  its  terms, 
particular  part  of  the  testator's  estate,  as  the  subject  of 
and  in  the  case  of  a  legacy  of  stoclLs,  the  mere  possession 
tor,  at  the  date  of  his  will,  of  stocks  of  equal  or  larger 
the  legacy,  will  not  of  itself  malLe  the  bequest  specifl' 
McAlpifie,  1. 

8  Tho  will  first  bequeathed  several  stock  legacies  to  differei 
in  the  following  form  :  **  I  give  to  A  twenty-five  shares 
of  the  Maniiattan  Gas  Company,  or  the  proceeds  of  the 
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the  sttme  Imre  been  sold."  Then  followed  an  item  begianing,  *'  After 
the  payment  of  the  aboTe  legacies,  which,  in  the  event  of  the  estate 
being  diminiMbed,  shall  be  proportionately  reduced,  &c."  The  aseets 
were  not  RofBcient  to  pay  the  legacies  in  full.  Hdd,  Ist.  That  the 
stock  legacies  were  general  and  not  specific  legacies,  and  as  such  must 
abate  proportionately  upon  a  deficiency  of  assets,  and,  2d.  That  eren 
if  specific,  the  provision  of  the  will,  for  a  proportionate  abatement,  in 
case  the  estate  be  diminished,  applied  to  both  the  stock  and  pecuniary 
legacies.    Id. 

8.  The  testatrix,  after  bequeathing  certain  general  and  specific  legacies^ 
directed  the  payment  of  $50  per  month  to  F.  during  life,  &c.,  '*out  of 
the  rents  and  income  of  her  estate,"  and  further  directed  the  executors 
to  keep  down  the  interest  on  her  mortgage  on  her  real  estate,  and  to 
pay  all  taxe^t,  assessments  and  repairs.  The  personal  estate  was  not 
sufficient  to  satisfy  the  general  legacies  in  full.  Eeid,  1.  That  (he 
legacy  to  F.  was  a  demonstrative  legacy,  and  should  be  paid  out  of 
the  particular  fund,  in  preference  fo  general  legacies.  2.  That  if  the 
particular  fund  is  inadequate  to  satisfy  the  demonstrative  legacy  in 
full,  the  demonstrative  legatee  is,  as  to  the  unpaid  balance  of  his  leg- 
acy, a  general  legatee,  and  his  legacy  is  subject  to  abatement  with  the 
other  general  legacies.     Florence  v.  Sands,  206. 

4  The  tciiiator  by  the  fourth  section  of  bis  will  bequeathed  all  his  residuarf 
estate  to  his  four  children,  share  and  share  alike,  each  child  to  receive 
his  or  her  share  on  attaining  majority.  The  will  then  provided  that, 
"  during  the  minority  of  my  children,  the  income  of  the  property  be- 
queathed to  them  by  this  fourth  section  of  my  will  shall  be  applied  to 
their  use,  nurture  and  education.'*  Two  of  the  children  died  during 
their  minorit}'.  Held,  1.  That  each  child  was  vested  with  Its  separate 
share  of  the  estate  immediately  upon  the  testator's  death.  The  will ' 
must  be  read  as  though  the  word  "respectively"  was  inserted  after 
the  word  "  them,"  and  a  severance  of  the  Income  was  also  effected. 
2.  That  the  term  "  income,"  when  used  in  reference  to  the  personalty, 
is  equivalent  to  the  word  "interest,"  and  when  applied  to  the  rea\^y, 
it  must  be  construed  as  giving  a  compensation  for  the  withholding  of 
the  legacies  until  the  majority  of  the  legatees,  and  that  upon  the  death 
of  a  legatee  during  minority  his  legal  reprcsentitives  become  entitled 

^      to  his  legacy  at  once.    Mumford  v.  Rochester,  451. 

6.  It  seems,  that  whenever  a  legacy  vests  at  the  death  of  the  testator,  but  is 
to  be  paid  at  a  particular  time,  the  death  of  the  legatee  prior  to  the 
period  of  payment  entitles  his  representatives  to  the  immediate  pay- 
ment of  the  legacy,  wherever  the  rights  of  other  parties  do  not  inter- 
vene in  respect  to  the  income  or  use  of  the  corpus-  of  the  legacy.    Id. 

6.  Fending  a  contest  over  the  probate  of  a  will,  the  Surrogate  has  no  power 
under  section  08,  S^  /R,  106  (6  ed.),  upon  petition  of  a  person  en- 
titled to  a  legacy  or  to  a  distributive  share  of  the  estate,  to  order  pay- 
ment of  such  portion  of  such  legacy  or  share  as  may  be  necessary  for 
petitioner's  support    Until  the  validity  of  the  will  is  established,  the 


petitioner  fs  not  oDtlOed  to  hnj  legacy  or  dktrlbutlre  share.  Hi^gtl- 
man  v.  Riegtlman.  492. 

7,  Where,  pending  a  coDte»t  over  (ha  probate  of  a  will,  the  widow  of  de- 

cadent and  B  legntee  named  In  the  vill.  applied  for  an  order  directing 
the  collector  and  receiver  of  the  estate  to  pay  her  one- third  of  Iherenla 
and  profltfi  of  the  estate,  bntb  real  and  permonl,  nnd  also  to  pa;  to  her, 
for  her  two  infant  children,  one-sixth  each  of  the  residue  of  said  rents 
and  profits,  and  that  he  be  ordered  to  pay  all  interest  on  mortfjages, 
ground  rents,  tuxes  and  insurance,  Held,  that  Ibe  application  must  be 
denied  for  want  of  jiirlsdiclroii.     Id. 

8.  A  widow  who  elects  to  take  pecuniaiy  or  other  provisions  Id  lieu  of 

dower,  takes  thcKame  for  a  consideration  and  Is  in  by  purchase:  hence, 
her  legacy  does  not  abate  even  (or  the  payment  of  debts,  until  the 
Abatement  of  all  general  legacies.    Matter  ^DoUm,  Bll. 
ASEMPTION,  1 ;  WitL,  1-3,  5-7. 

LIPB-TENANT.  ; 

See  AccouNTiKo,  7. 

UMTTATIONS  {STATDTB  OF). 

1,  The  interest  on  securities  left  with  a  person  for  safe-keeping,  being  pay- 

able as  soon  as  collected,  without  demand,  the  statute  of  limitation  as 
to  such  interest  collected  and  not  pnld  over  runs  from  the  time  of  the 
receipt  of  the  interest  by  the  bailee.     Brooki  v.  Brook),  813. 

2,  The  petitioner  received  from  tlie  iateatate  a  demand  note  for  ft, 000, 

dated  February  11,  1871.  On  April  14,  1871,  letters  of  administration 
were  issued  on  the  estate  of  the  intestate.  On  November  1,  187T,  the 
petitioner  recovered  judgment  agoioet  the  adminiHtratora.  On  Octo- 
ber IT,  1877,  the  admlolstrBtors  rendered  an  account  in  which  tbcy 
recognized  the  validity  of  petitioner's  claim.  Id  November,  1870,  the 
real  estate  of  the  intestate  was  sold  in  an  action  of  piirtition  to  wbidi 
the  petitioner  was  not  a  party.  At  the  sale  the  petitioner  gave  notice 
of  bis  claim.  In  February,  1880,  the  petitioner  filed  his  petition  for 
the  sale  of  the  real  estate.  SM  (1),  that  the  Surrogate  had  power  tn 
proceed,  notwithstanding  the  partitioa  proceedings,  the  petitioner  not 
having  been  made  a  party  thereto  ;  (S)  that  Ibe  three  years'  limitation 
after  the  grnol  ol  lettera,  within  which  an  ap^^tcatitm  for  the  sale  of 
real  estate  must  be  made,  runs  only  in  favor  of  purchasers  in  gooil  faith, 
and  for  value  {Laai  «f  187!^  eh.  211);  <3>Ihnt  the  claim  of  thepcli- 
tioaer  woa,  however,  barred  by  the  statute  of  Umiti»)ions,  and  that  the 
admission  of  its  validity  by  the  administrators  could  not  revive  it  as 
against  the  heirs  (^  JL  B..  101,  g  10)  i  (4)  ibnt  the  petitioner  was  not 
entitled  to  the  benefit  of  g  53.  2  K  8.,  109,  Nrhich  declares  that  no  suit 
ahall  be  brought  ngaiost  tbo  heirs  or  devisees  of  any  rciil  estate,  in  order 
to  charge  them  with  the  debU  of  the  testator  or  intestate,  within  Ihrt« 
yeara  from  the  gnmt  of  letters,  as  the  section  applies  solely  to  actions 
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in  the  Supreme  Court,  and  not  to  proceedings  of  tMB  kind.  Mead  t*  ; 
Jenkins,  4^0. 
8.  The  claim  of  a  person  entitled  to  share  in  the  estate  of  an  intestate,  is 
not  liarred  if  presented  within  six  years  after  the  claimant  learns  of  the 
appointment  of  an  administrator,  although  more  than  six  years  have 
elapsed  since  such  appointment.  Such  a  complaint  comes  within  sec- 
tion 410  of  the  Code  of  Civil  Procedure,  subd.  1.     Wood  v.  Ruseo,  380. 

4.  It  KemM,  that  where  such  a  claimant  is  ignorant  of  the  appointment  of 

an  administrator,  the  demand  required  by  section  9,  2  22.  iS.,  114,  to 
confer  Jurisdiciion  upon  a  court  of  law,  cannot  be  made,  and  the  lim- 
itation of  ten  years  applies.    Id, 

5.  In  1871,  the  half-brother  of  the  intestate  was  appointed  administrator  on 

a  petition  alleging  that  there  was  no  widow  or  child.  In  1880  the 
petitioner,  the  widow  of  the  intestate,  but  who  had  remarried,  applied 
for  an  accounting,  and  the  payment  of  her  distributive  share.  It 
appeared  that  the  widow  had  no  knowledge  of  the  appointment  of  the 
administrator  until  1879.  UM,  that  her  claim  was  not  barred  by  the 
Btatut  e  of  Hmitai  ion  s.  Id, 
Bee  Husband  and  Wife,  1. 

MARRIED  WOMEN. 
See  PnACTicB  ahd  PLEADma,  18. 

MARSHALLING  OP  ASSETS. 

Where  the  estate  of  the  indorser  is  insolvent,  and  the  holder  of  the  note 
has  failed  to  sue  the  maker,  the  doctrine  of  the  marshalling  of  assets, 
which  requires  a  creditor  who  can  reach  several  funds  of  his  debtor,  to 
a  part  only  of  which  other  creditors  can  resort,  to  take  payment  out  of 
the  fund  to  which  he  can  resort  exclusively,  does  not  apply.  In  such 
a  case  there  can  be  no  several  funds  of  a  common  debtor.  The  estate 
has  no  claim  to  the  liability  of  the  maker  until  it  shall  be  subrogated 
to  the  holder's  rights  against  the  maker  by  paying  the  notes.  WhUe  v, 
Qardiner,  71. 

MENTAL  CAPACmr. 

See  Will,  25. 

I  MORTOAGK 

See  ExBCiJTORs  akd  Administratobb,  1^ 

PARENT  AND  CHILD. 

1.  It  is  the  primary  duty  of  a  parent,  whether  father  or  mother,  If  of  suffl* 
cient  ability,  to  support  their  minor  child.     Voemng  v.  Voesnng,  860. 

8.  Where  the  parent  of  a  minor  is  also  a  guardian,  the  circamstances  of  the 
parent,  as  well  as  the  amount  of  the  ward's  estate,  may  be  taken  into 
consideration  in  determiniug  the  liability  of  the  former  to  support  the 
latter.    Id, 
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PERPETUITIES  (Statute  op). 
See  Will,  24. 

PRACTICE  AND  PLEADING. 

1.  An  attorney,  by  virtue  of  his  original  retainer,  has  authority  not  only  to 

perfect  and  execute  a  judgment,  but  to  defend  it  from  all  attempts  to 
interfere  with  it.  He  is,  therefore,  a  proper  person  to  be  served  with 
notice,  when  the  Judgment  or  other  proceeding  in  which  he  has  par- 
ticipated is  sought  to  be  set  aside.  Held,  accordingly,  that  upon  a  mo- 
tion to  set  aside  an  order  granting  leave  to  issue  execution  against  the 
estate,  service  of  the  motion  papers  on  the  attorney  who  appeared  for 
the  judgment  creditor  (the  latter  being  a  non-resident)  was  proper, 
although  the  order  had  been  granted  two  years  before,  and  the  execu- 
tion had  liecn  partly  satisfied.     McUter  of  McOunn,  15. 

2.  Where,  upon  a  motion  to  confirm  an  auditor's  report,  on  final  account- 

ing of  an  executor,  it  appears  that,  since  the  filing  of  the  account, 
various  payments  have  been  made,  the  executor  will  be  allowed  to 
bring  down  the  account  to  the  time  of  the  motion,  by  filing  an  affida- 
vit, duly  verified,  containing  all  itema  of  receipts  and  expenditures. 
Hone  V.  Jjocfcman,  61. 

8.  A  Pennsylvania  Trust  Company  was  appointed  the  guardian  of  an  in- 
fant legatee  by  the  Orphans*  Court  of  Philadelphia,  and  upon  a  tran- 
script of  the  record  of  the  Orphans*  Court,  was  appointed  guardian  by 
the  N.  Y.  Surrogate's  Court,  without  being  required  to  give  tbe  usual 
bond.  By  the  laws  of  Pennsylvania,  the  Trust  Company  was  relieved 
from  the  necessity  of  giving  bonds  as  guardian,  its  capital  and  prop- 
erty being  declared  liable  in  case  of  default. — Held,  that  the  guardian- 
ship letters  were  properly  granted;  and  further,  that  upon  an  applica- 
tion by  the  Trust  Company  for  payment  of  a  part  of  the  legacy,  the 
executors  would  be  protected  in  such  payment,  although  the  transcript 
from  the  Orphans'  Court  did  not  show  that  any  bond  or  security  had 
been  given,  as  required  by  chapter  59  of  the  Laws  of  1870  ;  that  the 
provisions  of  the  Pennsylvania  statute  being  similar  to  those  of  this 
state  in  like  cases  supplied  the  place  of  such  security,  and  complied 
with  the  spirit  of  the  act  of  1875,  ch.  442.    Matter  cf  Cordova,  66. 

4.  Where,  upon  the  failure  of  a  general  guardian  to  pay  to  his  ward  the 
amount  fixed  by  the  Surrogate's  decree,  the  surety  of  the  guardian  is 
compelled  to  pay  the  same,  such  payment  does  not  satisfy  the  decree, 
but  the  surety  is  subrogated  to  all  the  rights  of  the  ward  under  the  de- 
cree, and  to  the  extent  of  the  amount  paid  by  him  on  account  of  such 
decree,  ho  is  entitled  to  issue  execution  against  the  person  of  the 
guardian,  according  to  the  practice  of  the  former  Court  of  Chancery. 
Rapp  V.  Mcutten,  76. 

6.  A  judgment-roll  of  another  court,  from  which  proof  of  the  jurisdictional 
facts  has  been  omitted,  cannot  be  cured  by  aflldavits  read  in  the  Sur- 
rogate's court.    Archer  v.  Farniss,  88. 

0.  Where,  upon  the  petition  of  a  judgment-creditor  of  the  estate  for  leaYO 

87 
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to  issue  execution,  and  praying  a  citation  to  account,  the  answer  of 
tlic  executor  alleged  tiic  publication  of  tbo  usual  notice  to  creditors  to 
present  their  claims,  the  non-presentation  of  petitioner's  claim,  and 
the  distribution  of  the  assets,  but  it  did  not  appear  that  any  accounting 
had  been  had. — Ildd,  that  the  petitioner  was  entitled  to  a  final  account- 
ing by  the  executor.    Keyscr  t.  Kelly,  157. 

7.  On  a  motion  for  leaye  to  issue  execution  upon  a  judgment  recovered 
against  an  executor  as  such,  the  Judgment  is  binding  upon  the  Surro- 
gate as  to  all  matters  which  might  have  been  pleaded  as  defenses  to  the 
action.    He  cannot  try  the  validity  of  the  judgment.    Id. 

8k  It  $eems,  that  where  an  appeal  is  taken  by  un  executor  from  a  judgment 
rendered  against  him  as  such,  and  a  stay  of  execution  is  granted,  leave 
to  issue  execution  on  the  judgment  will  be  refused  until  the  result  of 
the  appeal  is  announced.    Jd. 

9.  Where  a  collector  of  an  estate  deposited  the  funds  of  the  estate,  first 

with  bis  firm  and  thereafter  in  his  own  name  in  bank,  Held,  that  he 
should  be  charged  with  interest  at  the  highest  rate,  for  the  time  the 
funds  wore  so  deposited.  Depositing  trust  funds  in  such  a  manner 
amounts  to  a  misappropriation  of  the  same,  and  rcndero  an  executor 
or  collcclnr  chargeable  with  the  legal  rate  of  interest,  as  though  he 
had  l)or rowed  the  funds  and  used  them  in  his  business.  The  remedy 
agidnst  a  collector  in  such  a  ca.se  is  not  limited  to  the  proceedings  pro- 
vidi-d  by  chapter  71,  Lam  of  1804.     Matter  of  Moi'rs,  ICO. 

10.  Where  executors,  who  are  also  testamentary  trustees,  pending  their 
accounting  as  executors  in  the  Surrogate's  Court,  have  begun  an  ac- 
tion in  the  Supreme  Court  for  an  accounting  as  trustees,  they  will  not 
he  compelled  to  include,  in  their  accounting  in  the  Surrogate's  court, 
their  proceedings  as  such  trustees.     Whitney  v.  PJictnix,  180. 

11.  It  8e<m»,  that  executors  who  are  charged  with  trust  duties  should, 
when  finally  accounting  as  executors,  include  all  their  proceedings  in 
the  administration  of  the  estate,  in  whatever  capacity  they  have  as- 
sumed to  act.    Id, 

12.  It  iecvi9,  that  it  is  improper  for  testamentary  trustees  to  begin  an  action 
in  the  Supreme  Court  for  an  accounting,  pending  their  accounting  as 
executors  in  the  Surrogate's  Court.    Id. 

13.  Tlie  verified  account  of  an  administrator,  and  the  duly  vouched  claim 
of  a  claimant,  prima  fade  establish  the  validity  of  the  claim,  and 
throw  the  burden  of  proof  on  those  contesting  it,  although  the  claim- 
ant is  a  relative  of  the  decedent,  and  of  the  administrator.  Valentine 
V.  Valentine,  265. 

14.  The  claim  of  a  relative  of  decedent  against  his  estate  requires  no 
stronger  verification  tlian  that  of  any  other  ci'editor.    Id. 

15.  A  creditor's  petition  for  the  sale  of  decedent's  real  estate,  to  pay  debts, 
which  fails  to  state  the  value  of  the  land,  or  the  names  of  the  occu- 
pants thereof,  or  the  ages  of  the  heirs  of  the  deceased,  is  fatally  defect- 
ive, and  will,  on  motion,  be  dismissed.  These  allegations  are  neces- 
sary  for  the  proper  service  of  the  order  under  section  01,  H  M.  8.,  100 
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(H  ed.),  necordin^  to  the  proviBiotia  of  seclion  9,  and  the  act  of  1803 

(g  e,  cb.  S62).  Mead  v.  Slieneood,  353. 
Id.  Such  a  Creditor's  petition,  under  ecction  SO,  8  A.  8.,  ItiO  (H  ed.),  tniut 
compty  with  ibc  rcqiilremeDls  of  n  petition  by  an  csecutoT  under  sec- 
lion  8,  except  as  lo  the  Btalement  of  the  amount  of  the  personal  prop- 
erty of  the  deceased,  the  applicatiaa  thereof,  and  the  debts  outstand- 
ing.   Jd. 

17.  Where,  after  the  sale  of  decedi^nt's  fbhI  estate  and  coDveysDce 
thereof  to  the  purchaser,  the  sheriff,  on  tlie  day  of  distribution  of  the 
proceeds  of  the  Mile,  ezhlbiled  lo  tlie  Surrogate  an  execution  against 
one  who  was  entitled  to  a  share  of  such  proceeds,  and  asked  that  such 
sijarc  be  applied  on  the  execution,  llie  judgment  not  having  been  dock- 
eted in  the  counlj  of  the  Surrogate  unlLl  the  dny  of  distribution,  and. 
Upon  the  rcfuwil  of  Ibc  Surrogate,  an  order  was  oblaincil  fiom  the 
cnnnl  J  juilge  for  the  esamioation  of  the  Surrogate,  and  forbidding  him 
to  make  any  disposition  of  the  fund.  Held,  that  while  the  county 
Judge  could  order  such  examination,  be  had  do  power  lo  rcslruin  the 
dii>po!>;i1  of  the  fund  ;  thA  the  Judgment  not  being  a  lien  at  the  time 
of  the  sale  of  the  premises,  payment  of  the  share  must  be  mnde  to  the 
heir  or  to  such  person  as  may  be  appointed  in  supplementary  proceed 
inga  lo  rcoiivc  it.    SatU  v.  Dani,  asS. 

18.  Section  32,  3  A.  8..  78  (G  cd.),  giving  unmarried  women  a  preference 
over  married  women  io  letters  of  administration,  has  been  repealed  by 
seclion  2,  chapter  782.  Lavn  of  1837  ;  hence,  Udd,  that  upon  the  ap- 
plication of  a  married  woman  for  letters  of  administration,  it  Is  not 
necessary  to  serve  a  cilnlion  on  an  unmarried  siMer  of  the  applicant,  as 
one  Imving  a  prior  right  to  admin ist nil  ion.      Wut  v.  Mapei,  4!Ht. 

Bee  AtcocBTtiia,  1,  2,  3,  4;  Execdtiok,  1-7;  ConviseioKs,  1-5;  iKTBlf- 
TORY,  1,  2,  3 ;  Guardian.  &c.,  3,  4  ;  SuneTT,  8,  3  ;  Will,  12  ;  BuB- 

BOUATR,  4,  II ;  ESECCTORS  AND  AdMISIBTBATORB,  i,  10,  11,  32,  23,  24  ; 

Code  of  Civil  PaoOEDunB. 

PREFERRED  CLAIM. 
A  Judgment  for  deflcicncy  t^inst  the  rcpresentatlTes  of  the  deceased  Is 
not  a  preferred  claim  under  section  87.  S  R  S.  (6  ed.),  95.    This  sec- 
tion applies  only  to  Judgments  against  the  deceased  personally.    Jamei 
T.  Beedg,  230. 

PRESUMPTION. 
Bee  Costs,  1  ;  Sobvitobship,  2 ;  Crbditob.  2 ;  Dkath,  1, 2  ;  Uubbahd 

ASD    WiFK,    1,    2 ;    ASMISSIONB,    S ;    TbDSTEES,    S  ;  UkDUB    IlfFLtl- 
KNCB,  10. 

PROOF  OP  CLAIM. 
Cbbdttob,  3,  4,  7  ;  EicKCUTOBS,  &0.,  25,  39,  27. 

PUBLICATION  OP  WILL. 
See  ExEConoK  of  Will,  S,  5. 
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KBOETVER. 
Bee  CoLLBOTOB  asd  Becettum, 

BEMAIKDERlf^K. 
See  AocouimHO,  7. 

REMOVAL. 
Bee  IBxBCUTQBft  mtd  AjaasarBATomB,  90^  81. 

BENTS. 
See  Will,  16w 

REQUESTS  TO  FIND. 
Bee  CoDB  of  Cxvii.  Pbocedcbb,  7. 

RES  ABJUDICATA. 
XzxcunoH,  Lbays  to  Issux;  St.   . 

RESEDUART  ESTATE. 
See  Will,  4 

REVOCATION  (of  Will). 

1.  Where  the  testator,  after  the  execution  of  his  will,  makes  erasures  and 
interlineations  therein,  without  intending  to  revoke,  and  without  re- 
executing  the  same,  the  will  will  be  admitt^x)  to  probate  as  originally 
executed.    McUier  of  Pre&coU,  178. 

9.  The  cancellation,  obliteration  or  destruction  of  a  will  with  intent  to 
revoke  the  same,  declared  by  the  statute  to  constitute  a  revocation  of 
the  same  (3  i?.  5.,  63  [6ed.],  §  40,)  refers  to  the  whole  will  imd  not  to  a 
particular  provision  thereof.    Id. 

SALE  OF  REAL  ESTATE. 

1.  A  CFPditor's  petition  for  the  sale  of  decedent's  real  estate,  to  pay  debts, 
which  fails  to  state  the  value  of  the  land,  or  the  names  of  the  occupants 
thereof,  or  the  ages  of  the  heirs  of  the  deceased,  is  fatally  defective, 
and  will,  on  motion,  be  dismissed.  These  allegations  are  necessary  for 
the  proper  service  of  the  order  under  section  61,  Z  R.  S.»  106  (5  ed.), 
according  to  the  provisions  of  section  9,  and  the  act  of  1863  (§  6,  ch. 
862).     Mead  v.  Sherwood,  852. 

9.  Such  a  creditor's  petition,  under  section  59,  B  R,  8.,  196  (5  ed.),  must 
comply  with  the  requirements  of  a  petition. by  an  executor  under  sec- 
tion 3,  except  as  to  the  statement  of  the  amount  of  the  personal  prop- 
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erty  of  the  deceased,  the  application  thereof,  and  the  debts  outstand- 
ing,   Id, 

8.  Where,  after  the  sale  of  decedeni^s  real  estate  and  conveyance  thereof 
to  the  purchaser,  the  sheriff,  on  the  day  of  distribution  of  the  proceeds 
of  the  sale,  exhibited  to  the  Surro^tc  an  execution  against  one  who 
was  entitled  to  a  share  of  such  proceeds,  and  asked  that  such  share  be 
applied  on  the  execution,  the  judgment  not  having  been  docketed  in 
the  county  of  the  Surrogate  until  the  day  of  distribution,  and,  upon 
the  refusal  of  tlie  Surrogate,  an  order  was  obtained  from  the  county 
judge  for  the  examination  of  the  Surrogate,  und  forbidding  him  to 
make  any  disposition  of  the  fund,  Udd,  that  while  the  county  judge 
could  order  such  examination,  he  had  no  power  to  restrain  the  dis- 
posal of  the  fund;  that  the  judgment  not  being  a  lien  at  the  time  of 
the  sale  of  the  premises,  payment  of  the  share  must  be  made  to  the  heir 
or  to  such  person  as  may  be  apiH>inted  in  supplementary  proceedings  to 
receive  it     DavU  v.  />arw,  355. 

4  The  petitioner  received  from  the  intestate  a  demand  note  for  $1,000, 
dated  February  11,  1871.  On  April  14,  1871,  letters  of  administration 
were  issued  on  the  estate  of  the  intestate.  On  November  1,  1877,  the 
petitioner  recovered  judgment  agiunst  the  administrators.  On  Octo- 
ber 17,  1877,  the  administrators  rendered  an  account  in  which  they 
xx^ognized  the  vjilidity  of  petitioner's  claim.  In  November,  1870,  the 
real  estate  of  the  intestate  was  sold  in  an  action  of  partition  to  which 
the  petitioner  was  not  a  party.  At  the  sale,  the  petitioner  gave  notice 
of  his  claim.  In  February,  1880,  the  petitioner  filed  his  petition  for 
the  sale  of  the  real  estate.  Held,  tliat  the  Surrogate  had  power  to  pro- 
ceed, notwithstanding  the  partition  proceedings,  the  petitioner  not 
having  been  mode  a  party  thereto.    Mtad  v.  Jenkins,  3G9. 

6.  That  the  three  years*  limitation  after  the  grant  of  letters,  within  which 
an  application  for  the  sale  of  real  estate  must  be  made,  runs  only  in 
favor  of  purchasers  in  good  faith,  and  for  value.  (Latoe  of  1873,  ch. 
211.) 

6.  That  the  claim  of  the  petitioner  was,  however,  barred  by  the  statute  of 

limitations,  und  that  the  admission  of  its  validity  by  the  administrft- 
'  tors  could  not  revive  it  as  against  the  heirs.    (2  JSL  <9.,  101,  g  10.) 

7.  That  the  petitioner  was  not  entitled  to  the  benefit  of  section  53,  2  R  S., 

109,  which  declares  that  no  suit  shall  be  brought  against  the  heirs  or  de- 
visees of  any  i-eal  estate,  in  order  to  charge  them  with  the  debts  of  the 
testator  or  intestate,  within  three  years  from  the  grant  of  letters,  as  the 
section  applies  solely  to  actions  in  the  Supreme  Court  and  not  to  pro- 
ceedings of  this  kind. 

8.  It  seenis,  that  where,  in  a  proceeding  by  a  creditor  for  the  sale  of  real  es- 

tate to  pay  debts,  the  validity  of  the  creditor's  claim  is  denied,  the 
ordering  of  issues  to  be  framed  on  that  question,  to  be  tried  at  circuit, 
is  discretionary  with  the  court,  and  may  be  refused  where  that  course 
would  entail  needless  delay  and  expense. 
0.  Where  the  testator  devised  certain  premises  to  his  widow  for  life,  in 
lieu  of  dower,  and  provided  by  the  residuary  clause  for  the  payment 
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of  all  taxes,  assessments,  iaterest,  mortgages  or  insurance  by  the  execu- 
tors, out  of  the  rents,  issues  and  protits  of  the  residuary  clause,  and  it 
appeared  that  the  testator  left  other  real  estate  besides  th^it  so  devised 
to  his  widow,  Held,  upon  an  application  for  the  sale  of  decedent's  real 
estate  to  pay  debts,  that  the  devise  to  the  widow  was  paramount  to  any 
other  devise  or  legacy  made  in  the  will,  and  that  the  Surrogate  should 
exercise  the  discretion  given  him  by  section  %^'6  R,  8.,  Ill  (G  ed.), 
and  should  first  order  the  sale  of  all  decedent's  real  estate  other  thau 
that  devised  to  the  widow.    Matter  of  Dolan,  511. 

SECURITY. 
See  ExBCUTOBS  Aia>  AzMfnosriuTOBB^  21,  22  ;  TnvnrEss,  4 

SERVICE  OP  PAPERS. 
See  Practick  aki>  Pleadcyo,  1. 

SERVICES. 
See  Crbditor,  2,  5  ;  Evn«NCB»  1. 

SUBROGATION. 
See  Surety,  1. 

SURETY. 

1.  Where,  upon  the  failure  of  a  general  guardian  to  pay  to  his  ward  the 
amount  fixed  by  the  Surrogate's  decree,  the  surety  of  the  guardian  is 
compelled  to  pay  the  same,  such  payment  does  not  satisfy  the  decree, 
but  the  surety  is  subrogated  to  all  the  rij^hts  of  the  ward  under  the 
decree,  and  to  the  extent  of  the  amount  paid  by  him  on  account  of  such 
decree,  he  is  entitled  to  issue  execution  against  the  person  of  the  guard- 
ian, according  to  the  practice  of  the  former  Court  of  Chancery.  Happ 
▼.  Maiten,  76. 

8.  A  surety  for  an  administrator,  who  has  so  administered  the  estate  as 
probably  to  render  the  surety  liable  on  his  bond,  bus  no  such  equitable 
lien  or  ri^t  as  to  enable  him  to  prevent  the  payment  of  a  legacy  to  the 
executrix  of  his  principal.    Brown  v.  Kerrigan,  140. 

8.  Such  a  surety  has  no  claim  against  liis  principal's  property,  untU  he  has 
paid  pursuant  to  his  bond,  and  has  recovered  Judgment  against  his 
principal    Id, 

SURPLUS  MONEYS 

See  Code  of  Civil  Pbocbdure,  17. 

SURROGATE. 

1.  Upon  an  application  for  the  payment  of  a  Judgment  recovered  against 
tiie  decedent,  the  Surrogate  has  power  (o  inquire  whether  any  audi 
Judgment  exists.    Anher  v.  Fwmm,  88. 
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2.  By  chapter  483  of  Latn  of  1S71,  the  Surrogate  has  the  power  to  remove  a 
testamentary  trustee  iQ  whom  title  to  real  estate  is  vested  by  the  terms 
of  the  will.     Clapp  v  Brawn,  200 

8.  The  power  of  the  Surrogate,  uuder  §  85,  3  jB.  &,  05  (0  6d.)»  to  authorize 
executors  and  administrators  to  compromise  any  debt  or  claim  due  the 
estate,  is  not  limited  to  demands  against  insolvent  debtors  only.  Such 
authority  may  be  granted  where  there  is  doubt  as  to  the  liability  of  the 
debtor.    Sibejm-d  v.  fkLttnn,  282. 

4.  The  Surrogate  has  power  under  §  42,  3  7?.  8.  (6  ed.),  70,  to  direct  the  col- 

lectors of  an  cst&ce  to  sell  horses  and  carriages  of  the  estate,  in  order  to 
reduce  expenses.    Matter  ofCogawell,  241. 

5.  The  Surrogate  has  jurisdiction  under  g  44.  3  £.  i9.,  00  (6  cd.),  to  pass 

upon  the  claim  of  nn  executor  or  administrator  against  the  estate,  either 
in  proceedings  talien  to  establish  tiie  claim,  or  upon  the  final  accounting 
of  the  executor  or  administrator,  although  such  claim  is  contested  by 
the  next-of-kin.    Barras  v.  Barras,  203. 

6.  The  Surrogate  has  the  power  to  take  up  the  probate  of  a  will  at  the  point 

where  it  was  left  by  his  predecessor  in  otBoe,  complete  the  proofs,  and 
then  decide  the  question  at  issue  upon  tbe  ttliole  evidence,  including 
that  taken  before  his  predecessor.    Matter  of  MartinJioff,  280. 

7.  The  provisions  of  the  Revised  Statutes  (2  R  8.,  g  11,  223),  tliat  ''upon 

the  office  of  any  Surrogate  becoming  vacant,  his  successor  shall  have 
power  and  authority  to  complete  any  business  that  may  have  been 
begun  or  that  was  pending  before  such  Surrogate,"  apply  to  all  cases 
where  the  actual  incumbent  vacates  the  office  for  any  cause.     Id. 

B.  Tlie  Surrogate  has  no  jurisdiction  to  compel  an  administrator  with  the 
will  annexed  to  pay  over  to  the  devisee  rents  from  real  estate  devised 
to  the  latter  for  life,  or  to  restrain  the  further  collection  of  such  rents 
b>  the  administrator.     Calyer  v.  Cfdycr,  005. 

0.  Th(t  power  of  the  Surrogate  to  control  the  conduct  of  executors  and  ad- 
ministrators (2  R.  8.,  220,  §  1,  snbd.  3),  does  not  extend  to  property 
which,  as  exccuiara  or  admiautrators,  they  had  no  right  to  take  posses- 
sion of.    id. 

10.  Under  section  1381  of  the  Code  of  Civil  Procedure,  the  Surrogate  has 
no  power,  upon  an  application  for  leave  to  issue  execution  upon  a 
Judgment  recovered  against  the  intestate  during  his  lifetime,  to  receive 
evidence  as  to  whether  the  judgment  was  fraudulently  obtained  or  not 
The  court  in  which  the  judgment  was  obtained  is  the  proper  tribunal 
to  determine  the  validity  of  its  own  judgment,  under  subdivision  1  of 
the  same  section.     Freeman  v.  NeUon,  374. 

11.  The  power  of  the  Surrogate  under  this  section  to  make  '*  such  decree 
as  justice  requires,"  defined.    Id, 

13.  The  Surrogate  who  appointed  a  deceased  executor  has  jurisdiction  over 
the  latter's  executrix,  although  appointed  by  the  Surrogate  of  andther 
county,  but  so  far  only  as  the  estate  of  the  testator  of  such  decoaacd 
executor  is  concerned.     Popham  v.  Spencer^  300. 

13.  The  authority  of  the  Surrogate  to  construe  wills  on  probate  should  be 
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exercised  only  as  to  wills  of  penonal  property.    (See  g  2eSi,  Code  df 
Civ.  Pro,)    Marx  y.  MtOlynn,  455. 

14.  Pending  a  contest  over  the  probate  of  a  will,  the  Surrogate  has  no 
power  under  section  98,  3  i2^  i9.,  106  (6  ed.),  upon  petition  of  a  person 
entitled  to  a  legacy  or  to  a  distributive  share  of  the  estate,  to  order  pay- 
ment of  such  portion  of  such  legacy  or  share  as  may  be  necessary  for 
petitioner's  support.  Until  the  validity  of  the  will  is  established,  the 
petitioner  is  not  entitled  to  any  legacy  or  distributi?e  share.  Biegelman 
V.  Ricgclnian,  402. 

15.  Where,  pending  a  contest  over  the  probate  of  a  will,  the  widow  of  dece- 
dent and  a  legatee  named  in  the  wiU  applied  for  an  order  directing  the 
collector  and  receiver  of  the  estate  to  pay  her  one-third  of  the  rents  and 
profits  of  the  estate,  both  real  and  personal,  and  also  to  pay  to  her,  for 
her  two  infant  children,  one-sixth  each  of  the  residue  of  said  rents  and 
profits,  and  ttiat  he  be  ordered  to  pay  all  interest  on  mortgages,  ground 
rents,  taxes  and  insurance,  Held,  that  the  application  must  be  denied 
for  want  of  jurisdiction.    Id, 

16.  The  Surrogate  has  no  power  to  direct  the  payment  of  a  claim  crated 
by  the  executor.  The  jurisdiction  of  the  Surrogate  extends  only  to 
claims  against  the  deceased.    Bulkley  v.  Staats,  534. 

17.  Where  the  will  directed  the  executor  to  see  to  the  education  of  the  bene- 
ficiary, a  minor,  and  to  pay  for  the  same,  and  the  guardian  of  the 
minor,  with  the  consent  of  the  executor,  placed  the  minor  in  peti- 
tioner's boarding-school,  Hdd,  upon  the  petitioner's  application  for  an 
order  directing  the  executor  to  pay  the  balance  of  her  bill  for  the 
board  and  tuition  of  the  minor,  that  the  Surrogate  had  no  jurisdiction 
to  grant  the  order.    Id. 

See  Guardian,  &o.,  5;  Sale  of  Real  Estate,  3,  4 

SURVIVORSHIP. 

1.  The  testatrix  and  her  grandchildren,  J.  W.  and  M.  W.,  together  with 

the  father  of  the  latter,  perislied  in  the  steamer  SeMUer.  They  were 
all  in  the  pavilion  upon  the  deck,  after  the  disaster  to  the  ship.  The 
testatrix  was  washed  out  of  the  pavilion,  but  the  evidence  did  not 
disclose  whether  she  was  carried  out  into  the  sea  or  to  some  other  part 
of  the  deck.  The  children,  with  their  father,  were  seen  alive  in  the 
pavilion  some  ten  or  fifteen  minutes  after  the  tesUitrix  was  swept  away. 
The  dead  body  of  testatrix  was  afterwards  recovered,  but  the  remains 
of  the  children  were  never  found.  Held,  that  the  evidence  of  survivor- 
ship of  the  grandchildren  was  insufficient.    Matter  ofRidgwiy,  226. 

2.  Where  two  persons  are  lost  by  the  same  calamity  at  sea,  it  does  not  fol- 

low that  the  one  last  seen  alive  is  necessarily  the  survivor.    Id, 

TAXES. 
See  Ankuttt,  1-4;  ExEcuroits  aio)  Ad]cinibtbatob%  8. 
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TRUST. 
Bee  Will,  19,  20. 

TRUSTEE, 

1.  A.,  B.  and  C.  were  appointed  executors  of  a  will,  and  A.  and  B.  were 

also  appointed,  therein,  trustees  of  a  fund,  to  pay  the  interest  thereof 
to  D.  for  life,  with  i>ower  to  make  advances  to  him  out  of  the  princi- 
pal. A.  alone  qualified  as  executor.  D.  objectexl  to  A.*s  acting  as 
trustee,  and  the  fund  was,  at  D/s  request,  held  and  managed  by  B., 
who  paid  D.  the  interest  and  part  of  tbc  principnl.  Upon  B.'s  death, 
A.  advanced,  out  of  his  own  funds,  money  for  the  support  of  D. 
Upon  a  motion  to  compel  A.  to  pay  the  interest  of  the  fund  to  D.,  and 
to  account,  Ileld,  that  A. ,  by  accepting  tbc  officer  of  executor,  liad  not, 
under  the  circumstances  of  this  C4ise,  assumed  the  duties  of  trustee; 
and  having  never  received  or  intermeddled  with  the  tnist  fund,  be  was 
not  liable  therufor  to  the  beneficiary  ;  that  the  payjaent  by  A. ,  out  of 
his  own  pocket,  of  money  to  D.  for  his  support  was  immaterial.  Green 
v.  Green,  857. 

2.  The  presumption  of  an  accei)tance  of  a  trust,  arising  from  the  accept- 

ance of  the  office  of  executor,  may  be  overcome  by  proof  that  the  trust 
was  declined.  One  may  disclaim  a  trust  as  effectually  by  words  or 
acts  without  deed,  as  by  deed.    Id. 

8.  A  trustee  in  a  testamentary  power  may  execute  it,  though  ho  has  not 
qualified  as  executor.     Id. 

4  The  will  nppointed  four  trustees  of  certain  trusts,  and  gave  the  testator's 
widow,  and,  after  her  death,  Ibe  competent  trustees,  the  power  to  ap- 
point a  trustee  or  trustees  iu  the  place  of  such  as  should  die,  or  be  un- 
willing or  incompetent  to  execute  the  trusts.  Two  of  the  trustees 
failed  to  qualify  ;  of  the  other  two  one  proposed  to  resign  ;  the  widow 
nominated  another  trustee.  Upon  motion  to  compel  such  substituted 
trustee  to  file  a  bond,  Ileld,  that  the  power  of  appointment  was  valid  ; 
that  while,  under  section  2814  of  the  Code  of  Civil  Procedure,  the  Sur- 
rog:it(!  could  entertsiiii  the  application  of  the  resigning  trustee,  and, 
under  chapter  406  of  the  Laws  of  1879,  could  appoint  his  succicssor  and 
require  a  bond  from  him,  that  the  appointment  by  the  widow  was  not 
dependent  on  such  resignation,  and  that  the  Surmgsite  had  no  power  to 
reqiiire  a  Iwnd  from  her  appointee.     Hf^gers  v.  Hoffers,  521. 

See  Commissions,  1-5  ;  Will,  12  ;  Executor  and  Adsonistrator,  9,  10, 
11 ;  Surrogate,  2. 

UNDUE  INFLUENCE. 

1.  Neither  an  unjust  will,  nor  the  existence  of  the  motive  and  opportunity 
for  undue  influence,  will,  in  the  aU^cnce  of  affirmative  evidence  of  ite 
exercise,  wammt  the  presumption  of  sucli  undue  influence,  where  the 
testator's  mind  is  unimpaired,  and  he  bad  the  opportunity  to  and  did 
Imderbtand  his  provisions  of  the  will.    McCoy  v.  McCoy,  54 
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8.  The  testator,  an  aged  man,  but  of  clear  mind  and  firm  wiH,  bequeathed 
the  bulk  of  his  property  to  hia  daughter,  who  resided  with  him,  aided 
him  in  his  business,  and  nursed  him  during  his  last  illness.  lie  had 
previously  made  a  will,  dividing  his  property  equally  among  his  chil> 
drcn.  The  testator  had  separnted  from  his  w^il'e,  and  all  the  children 
accompa!ued  the  mother.  Upon  the  death  of  his  wife,  testator  became 
reoon(  il(^  with  his  daughter.  With  his  other  cliildrcn,  all  sons,  he  had 
very  little  intercourse.  One  of  the  sons  left  for  the  West,  another 
made  a  personal  assault  upon  the  testator,  and  the  third  was  imfortu- 
nate  in  busincsa,  irregular  in  his  social  habits,  and  had  received  fiuan- 
ciai  assistance  from  his  father  in  business.  The  will  was  drawn  by  a 
rcspectttolc  attorney,  upon  the  sole  request  of  testator,  and  in  the  ab- 
sence ot  the  daughter.  UM,  that  there  was  no  proof  of  undue 
inliiience.     1<L 

8.  Any  iniiucnoc  brought  to  bear  on  the  mind  of  a  testator,  which  leads  him 
to  surrcnucr  his  tree  agency  and  adopt  the  will  of  another,  is  undue, 
and  vitiates  tlie  will.      Van  Kieeck  v.  P/iipp»,  \M. 

4.  Thougli  a  person  be  persuadca  oy  appeals  to  his  generosity,  his  affection 
or  Ills  sense  ot  Quty,  to  maKe  a  wiU  contrary  to  what  he  had  contem- 
plated, yet,  it  tne  will  actually  made  be  the  legitimate  result  of  such 
persuasion  acting  upon  Uis  untrammetea  judgment,  it  is  not  the  result 
of  unuue  muucucc.  iiut  it  sucn  a  persuasive  appeal  be  made  to  a  per- 
son ot  too  iccDie  a  mind  to  resist,  or  to  one  who,  from  physical  or  men- 
tal wcaKucss,  IS  mcapable  ot  enduring  or  repelling  the  importunity, 
such  persuasion  or  unportunity  would  be  undue,  and  the  will  would  be 
thereby  vitiated.    lu, 

ff.  Undue  inuuence  need  not  be  established  by  direct  proof;  it  may  be  in- 
teiTcd  iromaii  tue  facta  and  circumstances  surrounding  the  testator, 
lo  prove  tne  exercise  of  unuue  inuuence,  it  is  not  necessary  to  show 
that  Uic  uurcss  was  visible,  or  pnysicaliy  exercised  at  the  moment  of 
tlic  execution  oi  uic  will;  but  tuere  must  be  such  evidence  as  will  .sat- 
isfy tne  minu  ot  tne  court  or  jury,  that  the  duress  existed  shortly  before, 
ana  contmucii  iisuomiimtion  over  the mmd of  the  testator,  at  the  time 
ot  tne  execution  oi  luc  will.    Id. 

6.  If  the  CMSTcucc  of  undue  infiucncc  can  be  inferred  from  the  circum- 

stanci^s  ci  tue  case,  the  fact  tiiat  the  terms  of  the  will  were  dictated  by 
tne  testator,  and  that  lie  executed  it  in  the  absence  of  the  person  possess- 
ing tne  iniiucncc  over  mm,  will  not  of  itself  validate  the  wilL    Id. 

7.  Where  n  pci-son  occupying  a  coniidcntial  or  fiduciary  relation  to  the  tes- 

tator, piYXJUixis  a  will  to  bo  w^rittcn  in  his  favor,  a  presumption  arises 
against  tne  validity  of  the  wiil,  and  the  onus  is  upon  the  proponent,  of 
proving  that  the  will  was  understood  and  executed  voluntarily  by  the 
testator.    Jd.  • 

8.  The  testator,  a  bachelor,  wh.Ic  at  Augusta,  Georgia,  in  April,  1876,  waa 

prostrated  by  an  attack  of  paralysis,  which  affected  his  speech  and 
mind.  Mrs.  P.  and  her  husband,  who  were  with  testator  at  the  time, 
and  were  old  friends  of  his,  took  charge  of  him,  and  Mrs.  P.  nursed 
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bim  personallj.  Atter  four  weeks'  illness,  tcfilator  improved  sulQcieDll; 
to  bo  removed  to  the  cily  of  New  York.  He  was  takco  to  llie  reaideDcti 
of  Mrs.  P.,  and  was  uucndcd  by  Lor  family  physicinn,  allbimfh  lli( 
Augusta  pbysicinn  had  ndvisL'd  calling  In  another  expert.  On  Alay  S 
ISTK,  two  days  after  his  arriviil  ia  New  York,  the  ICBtiitor  execiUod  t 
will,  giving  all  his  properly,  of  Ihe  value  of  t4-">,000,  to  Mrs.  1'.,  am 
appoiniing  3lr.  P.  his  executor.  The  will  was  druwa  by  Mr.  P.'i 
'  lawyer,  to  whom  the  Icnlator  sEatci!,  in  the  presence  of  Mrs.  P.  and  he 

husijanil,  lliat  he  warned  to  give  all  his  properiy  to  Mrs,  P.,  whici 
statement  the  testator  repealed  upon  tlie  wlthilruwiU  of  fllrs.  P.  an( 
her  husband  from  the  room,  at  Ihe  suggestion  of  the  lnwjcr.  Tlie  te$ 
tator  died  May  ild.  During  all  this  time  he  was  confined  lo  his  bed 
being  more  or  less  paralyzed,  incapable  of  using  bis  limbs,  or  of  con 
tinucd  cimi-ersalion,  nnd  easily  moved  to  tears  or  hmgliler.  Mra.  P 
anil  her  family  were  co;)e:anlly  about  the  testator,  l^is  relatives  wer 
informed  by  Mrs.  1'.,  wheu  they  called,  that  the  Icslntor  refused  to  ac 
them.  In  lUii.  the  testator  had  made  a  will  disposing  of  his  proper! 
among  his  relatives  und  sjiccial  friends,  not  including  Mrs.  P.  U 
several  occasions  iLcrcaflur.  and  ju.st  priur  to  his  departure  fi>r  lb 
Ikiutb,  tbo  testator  referred  lo  this  will,  and  told  the  executor  Iberoi 
named,  where  it  could  be  found  in  case  of  liis  dealli.  I'herc  was  e 
eviiienee  to  prove  any  cliauge  in  his  relations  to,  or  int^reat  in,  tl 
several  legatees  of  this  will  iiown  to  the  execution  of  tliu  second  wll 
The  testator,  prior  to  Ibis  Bnal  illness,  was  known  as  a  mnn  of  stroi 
mind  and  resolute  will.  Jletd,  that  the  will  in  favor  of  Mrs.  P.  wi 
procured  by  undue  intlucacc  and  was  void.  Id. 
fl.  Facts  that  no  not  cousiitule  undue  inUucuce,  considered.     Neihtiitl 

Toerge,  tC}e, 
10.  Where  a  pcison  cnftebled  by  old  age  or  Illness  makes  a  will  in  favor 
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Mn.  S.  the  residuary  legatee.  A  fortnight  Utter,  and  only  two  days 
berorc  his  death,  testator  made  a  third  will,  in  all  respects  like  the 
second,  except  that  he  gave  a  small  legacy  to  each  of  Mrs.  B/s  chil- 
dren. The  wills  were  drawn  according  to  the  testator's  personal  in- 
structions. HM,  that  the  circumstances  raised  the  presumption  that 
the  third  will  was  obtained  through  undue  influence,  although  there 
was  no  direct  proof  of  Mrs.  S.'s  having  exerted  such  iDfluence  over  the 
testator,  and  that  probate  of  the  will  must  be  denied.    Id. 

13.  The  circumstance  that  the  instnictions  for  drawing  the  will  are  given 
by  the  chief  beneficiary  thereunder,  with  whom  the  testatrix,  a  woman 
ninety  years  of  age,  was  living  at  the  time,  will  not  invalidate  the  will, 
where  it  appears  that  it  was  agreed  between  tesUitrix.  her  husband  and 
the  lieuctJciary,  that,  upon  the  death  of  the  husband,  the  testatrix 
should  live  with  the  bencticiaiy.  and  upon  the  death  of  testatrix  her 
property  should  go  to  the  bencticiary  ;  that  in  pursuance  of  this  agree- 
ment testatrix  became  and  remained  an  inmate  of  the  bcneliciary's  lam- 
ily  for  ten  years  ;  that  prior  to  the  execution  of  the  will  testatrix  had 
frequently  stated  that  she  intended  to  leave  her  property  to  the  bene- 
ficiary, and  that  the  will  was  read  and  explained  to  testatrix  by  one  of 
the  subscribing  witnesses  before  execution  of  the  same.  JStein  v.  WU^ 
ti/uiki,  441. 

13.  The  decedent  and  her  two  sisters,  spinsters,  owning,  jointly,  pix>perty 
yielding  an  income  of  about  |^I5,U00,  were  memOers  of  the  Prolestant 
Episcopal  Church,  taking  an  active  part  in  the  services  uf  the  church 
of  8t.  Alban's.  In  18($U  Mr.  Bradley,  an  assistant  at  tit.  Aiban's.  wa.i  a 
regular  visitor  at  their  house,  and  became  the  spiritual  adviser  of  dece- 
dent. Decedent  manifested  great  personal  interest  in  Bradley  s  ellorts 
to  establish  a  mission  and  subsequently  an  orpnanage  m  2sew  lorR, 
even  leaving  her  home  to  reside  in  the  vicinity  of  iiradley  s  uelu  ox 
labor.  Bradley  was  afterwards  received  into  the  Roman  catnoiic 
Church  by  the  Kev.  Dr.  McUlynn,  and  shortly  thereafter  decedent  was 
received  into  the  same  church  by  the  same  clergyman,  Bradley  acting 
as  godfather.  In  June,  1872,  decedent  accompanied  Bradley  to  Europe, 
where  she  remained  until  April,  18  <  8.  During  this  period  she  traveled 
with  Bradley,  or  corresponded  with  him.  always  manifesting  a  great 
interest  in  the  latter,  watching  over  his  progress  as  a  student  of  the 
American  College  in  Rome,  and  furnishing  him  with  the  means  of  sup- 
port and  education.  On  her  return  to  this  country  in  18  TS,  Bradley 
having  remiuned  abroad,  decedent  was  introduced  by  Dr.  McGlynn  to 
the  Lady  Superior  of  St.  Stephen's  Home,  whose  brother,  a  Mr.  Ryan, 
drew  the  instrument  propounded,  from  instructions  received  from 
decedent  personally,  at  an  interview  at  which  no  third  person  was 
present.  The  will  was  executed  before  Ryan  and  the  se.xton  of  St. 
Stephen's  Church,  who  both  signed  as  witnesses.  The  wiii  in  question 
bequeathed  $1,000  to  her  surviving  sister  during  her  life,  and  also  a 
life-interest  in  the  family  residence  and  family  silver  ;  upon  the  death 
of  the  sister,  the  house  and  silver  to  go  to  Mr.  Bradley,  to  whom,  also. 
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was  given  all  decedent's  personal  property  in  Liverpool,  and  all  the  in- 
come of  decedent's  estate  during  life,  and  upon  his  death  the  whole 
estate  was  to  go  to  the  Catholic  Little  Sisters  of  the  Poor  of  the  city  of 
New  York.  A  legacy  of  $1,000  was  bequeathed  to  Dr.  McGlynn.  who 
was  appointed  sole  executor.  HM,  that  the  relations  of  Mr.  Bradley 
to  decedent,  as  her  spiritual  adviser,  were  of  such  an  intimate  charac- 
ter that  had  he  been  present  at  the  dictation  or  execution  of  the  will,  or 
had  he  procured  v".  to  be  made,  the  presumption  of  undue  influence 
would  arise,  as  he  was  not  presumably  entitled  to  decedent's  bounty. 
BM,  fwrthtr,  that  under  the  evidence  in  this  case,  there  was  no  proof 
of  undue  influence,  and  that  the  will  was  valid.  Marx  v.  MeOlynn, 
455. 

WILL. 

1.  The  testatrix  divided  her  estate  equally  among  her  nephews  and  nieces, 

and  grand-nephews  and  grand-nieces.  Among  those  named  were  John 
Meeker,  who  died  before  the  execution  of  the  will,  and  his  only  child, 
Charles  A.  Meeker.  The  will  further  provided  that  in  the  event  of  the 
death  of  any  one  of  the  legatees  before  the  testatrix,  leaving  issue,  the 
legacy  should  not  lapse,  but  such  issue  should  take  the  share  to  which 
the  deceased  parent  was  entitled.  Charles  A.  Meeker  claimed  both  his 
own  and  his  father's  share.  Held,  that  the  father,  being  dead  at  the 
execution  of  the  will,  was  entitled  to  no  share,  and  as  the  son  could 
only  take  the  share  to  which  his  father  was  entitled,  his  claim  to  a 
double  share  must  be  disallowed.    Meeker  v.  Meeker,  20. 

2.  Held,  also,  that  the  claim  of  the  son  was,  in  effect,  one  for  a  cumulative 

legacy,  and  that  the  presumption  is  that  legacies  of  the  same  amount 
are  mere  repetitions,  and  not  cumulative.    Id. 

8.  Held,  also,  that  the  share  bequeathed  to  the  father  passed  as  undisposed- 
of  property  to  the  heirs  and  next  of  kin  of  the  testator.    Id. 

4  Where  several  persons  are  named  as  legatees  in  the  residue  primarily,  and 
are  appointed  to  take  in  equal  shares,  so  as  to  create  a  tenancy  in  com- 
mon, the  fc^hare  of  one  dying  before  the  testator  will  not  pass  to  the  sur- 
vivore,  but  wfll  go,  if  there  is  no  residuary  bequest,  to  the  next  of  kin 
as  pioiKirty  undisposed  of.    Id. 

5.  Where  an  absolute,  unconditional  gift  and  power  of  disposition  is  given 

to  the  pi'imary  legatee,  and  the  legacy  over  is  of  what  remains  unspent 
or  undisposed  of,  such  remainder  is  void,  as  inconsistent  with  the  abso- 
lute cstiitc  or  jus  dlsponendi  previously  given  by  express  terms  or  neces- 
sary implication.     Cohen  v.  Colien,  48. 

6.  The  testjitor  bequeathed  all  his  property,  consisting  of  personalty,  to  his 

wife,  for  life.  By  a  subsequent  clause  of  his  will,  he  directed  that 
after  the  death  of  his  wife,  all  the  residue  of  his  property,  of  which 
his  wife  shall  die  possessed,  should  bo  divided  among  his  cbildren. 
Held,  that  the  absolute  power  of  disposing  of  the  property  during  her 
life  was  thereby  confctTcd  on  the  widow,  and  that  she  was  entitled  to 
the  iJosscsjiiou  and  control  of  the  pro;>erty.    Id. 

7.  It  seems,  that  even  if  the  gift  over  to  the  children,  of  the  undisposed-of 
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residoo,  were  not  void,  the  widow  would  still  be  entitled  to  the  posaes- 
sion  of  the  property,  as  trustee  for  the  children.    Id, 
S.  The  bequest  of  the  interest  of  a  particular  sum  will  not  he  construed  as 
giving  un  annuity,  though  payable  annually,  bat  is  simply  the  gift  of 
the  income  or  interest  of  the  amount.     Sttibba  y.  8lubb9,  170. 

9.  In  the  case  of  a  gift  of  the  income  of  a  fund,  taxes  imposed  thereon  and 

the  cxpcDses  of  the  trust  must  be  paid  out  of  the  income  ;  but  in  the 
case  of  an  annuity,  no  deduction  can  be  made,  but  all  taxes  and  ex- 
penses must  be  paid  out  of  the  estate.    Id, 

10.  It  Bcmn,  that  where  the  testator  disposed  of  the  residue  of  his  estate 
without  providlDg  for  the  payment  of  taxes,  the  bequest  will  be  con- 
strued to  be  rather  a  gift  of  the  income,  than  an  annuity.     Id. 

11.  Where  the  testator  bequeathed  $10,000  to  his  wife  in  lieu  of  dower,  to 
be  invested  in  bond  and  mortgage,  "  she  to  receive  the  Interest  of  the 
same  for  the  term  of  her  natural  life,"  aud  then  disposed  of  the  residue 
of  his  estate,  Held,  that  th^  bequest  to  the  widow  was  a  gift  of  the  in- 
come, and  was  subject  to  deductions  for  taxes  and  commissions.    Id, 

12.  Where  a  testator  bequeaths  to  his  wife  a  sum  of  money,  to  be  put  on 
bond  and  mortgage,  she  to  receive  the  interest  during  life,  with  a  be- 
quest over  upon  her  death,  and  the  executors  invest  the  fund  in  bond 
and  mortgage,  Held,  that  the  legacy  vested  in  the  wife  as  trustee,  and 
that  she  was  entitled  to  the  possession  of  the  bond  and  mortgage,  but 
that  in  view  of  her  age  (sixty-nine  years)  the  decree  should  empower 
her  to  collect  the  interest,  but  not  the  principal,  except  on  application 
to  the  court.     Id, 

18.  Where  the  will  authorizes  the  executors  and  trustees  to  appoint  com- 
missioners to  partition  the  residuary  estate,  who  shall  convey  the 
shares  of  the  beneficiaries  in  severalty  to  the  trustees,  and  such  par- 
tition had,  no  title  to  the  property  vests  in  the  commissioners,  and  the 
executors  take  directly  under  the  will,  and  not  by  virtue  of  the  convey- 
ance from  the  commissioners.     Whitney  v.  P/ub/iix,  180. 

14.  Where  a  fund  is  directed  to  be  invested,  and  the  interest,  dividends, 
and  income  are  to  be  applied  to  the  use  of  the  beneficiary  for  life,  the 
profit  realized  upon  the  sale  of  stock,  in  which  a  portion  of  such  sum 
is  invested,  does  not  belong  to  the  life  tenant  as  income,  but  must  be 
added  to  the  principal,  of  which  he  is  entitled  to  the  interest  and  in- 
come.   Id, 

15.  Where  the  executors  are  authorized  to  submit  to  arbitration  or  reference 
any  difference  which  may  arise  between  them  and  any  legatee  or  de- 
visee, a  submission  to  the  counsel  of  the  estate  of  a  claim  by  a  legatee 
to  the  profit  of  a  fund,  in  hostility  to  the  rights  of  the  remaindermen, 
where  one  of  the  executors  is  the  husband  and  agent  of  the  claimant, 
is  invalid  ;  first,  because  the  counsel  of  the  estate  cannot  act  as  arbiter, 
and  second,  because  an  executor,  who  represents  nil  interests  in  the 
estate,  cannot  act  in  the  double  capacity  of  representative  of  all  the 
beneficiaries  tmd  special  agent  for  one.    Id. 

10.  The  testatrix,  after  bequeathing  certain  general  and  specific  legacies. 


directed  the  payment  of  $-'iO  per  month  to  F.  duriig  life,  &c.,  "out  of 
the  rents  ajiil  iocome  of  her  estate,"  and  further  directed  the  exccntore 
to  Icccp  down  1  he  interest  on  the  morlgs^  on  her  ic.'i1  bcitato,  and  (o 
pay  all  taxes,  aKscasmcuta  and  repairs.  The  ptrsoual  cetale  was  not 
sulBcicat  to  satisfy  the  general  legacies  in  full.  Held,  1.  That  iLo 
legacy  to  F.  was  a  demonstrative  legacy,  aad  should  be  paid  out  of  the 
particular  fund,  in  preference  to  general  legacies.  3.  Tliat  if  the  par- 
ticular fund  is  inadequate  to  Bnlisfy  the  demonstrative  legacy  in  full, 
the  dcmoDSlrativc  legatee  is,  as  1o  the  unpaid  balance  of  his  legacy,  a 
general  legatee,  and  his  legacy  Is  subject  to  abaicmeat  with  the  other 
general  Itguciea.  3.  That  by  "rents  and  income,"  the  1(«(ator  meuat 
the  net  reu:»,  &c.,  after  p^iymcntof  interest  on  mortgage  incumbrances, 
the  taxes,  assessments  and  repairs.     Florence  v.  Sandu,  SOU. 

17.  The  will  of  SI.  R.  gave  to  trustei-B  the  residue  of  Ihccstntc.  tobcdiridcd 
into  two  equal  parts  for  her  two  grjndchildrcii,  Ihc  iacomc  of  Ibcil 
several  poriious  to  be  piiid  to  them  until  lliey  ehould  atlaiu  the  age  ul 
thirty  years,  when  one-half  of  tho  priociptJ  was  to  be  paid  to  then 
respectively,  an<1  the  Income  of  the  balance  aliould  bo  paid  to  tliciv 
until  they  should  severally  arrive  at  liie  ago  of  thirty-five,  when  Ihi 
balance  of  the- priocipal  was  (o  become  payable.  In  the  event  of  Ih' 
death  of  the  grandchildren  without  issue,  before  nich  payment,  thcJ 
the  amount  unpaid,  including  income,  was  directed  lo  be  paid  tt>  oibc 
residuary  legatees  named.  Held,  that  the  legal  title  lo  the  estate  vcstc' 
in  the  trustees  immediately  upon  the  death  of  the  tcslntris,  and  the 
upon  the  death  of  the  grandchildren  without  issue  before  the  tlm 
limited  for  the  distribution  of  the  principal,  the  gifts  were  vested  i 
those  to  whom  ttiey  were  upon  BUCh  contingeney  limited.  Matter  . 
Ridgicay,  228. 

IB.  The  will  further  bequeathed  lj>M.  W.,  one  of  the  grandchildren,  all  tl 
lewelrv.  silverware,  and  wearioe'  annarei  of  the  testatrix,  and  lo  ho' 
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to  pay  the  residue  to  a  trustee  named  (also  with  power  of  sale).  Sold, 
that  the  precatory  words  of  the  first  clause  were  not  to  be  taken  as 
obligatory  tmd  as  creating  a  trust.    Id. 

21.  Under  a  devise  or  bequest  to  heirs  or  next-of-kin,  followed  by  words 
providing  for  an  equ.l  division,  such  as  "  in  equal  shares/'  or  "share 
and  share  alike,"  or  *' to  be  divided  equally  between  them,"  the  heirs 
or  next-of-kin  will  take  per  capUa,  and  not  per  stirpes  by  classes.  Bver- 
iU  V.  Carman,  841. 

22.  Where  the  other  provisions  of  the  wili  afford  even  a  slight  indication  that 
it  was  the  intention  of  the  testator  that  the  devisees  should  take  by 
classe;*.  sucli  a  construction  will  prevail.  But  where  the  terrifi  of  the 
will,  directing  a  division  of  the  property,  clearly  and  unmistakably 
ezi?ress  the  intention  of  the  testator,  as  to  the  mode  of  division,  no 
reference  to  other  provisions  of  the  will  need  be  had.    Id, 

28.  The  testator  bequeathed  to  his  wife  $6,000;  to  his  son,  $5,000;  to  each 
of  his  daughters,  naming  them,  $2,000;  to  his  grandson,  $3,000,  and  to 
each  of  his  granddaugliters,  naming  them,  $1,000.  The  residue  he  be- 
queathed to  his  wife  and  the  persons  answering  the  description  of  his 
heirs-atlaw,  "  to  be  divided  between  them  equally,  in  such  manner  that 
his  said  wife  and  each  of  his  said  heirs-at-law  shall  take  equal  shares." 
Eddy  that  the  residuary  clause  clearly  expressed  the  intention  of  the 
testator  that  the  division  of  the  residue  should  be  per  capita;  that  the 
use  of  the  term  "each"  was  controlling  without  reference  to  the  prior 
provisions  of  the  will,  and  that  there  was  nothing  in  these  prior  pro- 
visions' to  indicate  that  the  testator  intended  to  leave  to  his  grand- 
children only  as  a  class  a  share  equal  to  that  which  he  gave  to  each  of 
his  children.    Id. 

24.  The  testator,  by  the  third  clause  of  his  will,  gave  to  his  executors,  in 
trust,  $5,000,  to  invest  on  bond  and  mortgage,  the  income  thereof  to 
be  equally  divided,  and  paid  annually  to  his  brother.  A.,  and  his  sister, 
B.,  during  their  natural  lives,  and  upon  their  death,  the  testator  be- 
queathed $3,000  of  the  fund  to  his  grandchildren.  By  the  fourth  clause 
he  gave  to  his  executors,  in  trust,  $8,000,  to  invest  on  bond  and  mort- 
gage, the  income  thereof  to  be  paid  to  his  wife,  C,  and  if  she  outlived 
A.  and  B.,  then  after  their  death  the  executors  were  directed  to  pay  to 
0.  the  income  of  the  $2,000  remaining  from  the  $5,000  of  the  third 
clause.  By  the  fifth  clause  C.  is  constituted  general  residuary  legatee. 
By  the  sixth  clause  testator  gives  to  D.,  after  G.'s  death,  the  use  of  the 
$10,000  mentioned  in  the  fourth  clause,  for  life,  with  remainder  to  her 
heirs  and  assigns.  B.  died  on  the  day  the  testator  was  buried.  Upon 
an  application  for  the  construction  of  the  will  under  section  2624  of  the 
Code  of  Civil  Procedure,  Heldy  1,  That  as  the  income  of  the  $5,000  was 
to  be  equally  divided  between  A.  and  B.,  they  were  tenants  in  conmion 
thereof,  and  as  the  subsequent  bequests  of  the  $5,000  were  dependent 
upon  the  death  of  both  A.  and  B. ,  there  was  no  valid  disposition  of 
one-half  of  the  income,  in  case  of  the  death  of  either  A.  or  B.  alone, 
except  by  the  residuaxy  clause,  and  that  under  this  clause  the  one-half 
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of  the  income  nrast  be  peid  to  D.»  the  ivlclow^  dnriBg  the  Vie  of  A. 
a.  That  the  bequest  to  D.»  efter  the  deeth  of  C,  of  the  Dse  of  the 

I  $10,000  for  life,  was  void  as  to  the  (2,000  directed  to  be  taken  firom  the 

95,000  of  the  third  daase,  after  the  death  of  A.  and  B.,  as  being  an  il- 

i  legal  8oq)enj9ion  of  the  abinlute  ownenhip  of  personal  proper^  There 

\  being  no  Talid  disposition  of  these  9^,000  after  the  flxat  two  sacoessiye 

life  estates,  they  fall  into  the  reaidaam  and  go  to  G.    ^Stroiy  t.  Strang, 
876. 
25.  Here  ecoentricttj  of  the  testator,  and  his  diabelief  in  any  epedfic  relig- 
ions doctrines,  will  not  sofBlce  to  destroy  his  testaaentaiy  capacity. 
MarhoeU  v.  MeMader,  389. 

I  26.  The  testator,  by  the  fourth  section  of  his  will,  bequeathed  all  his  res- 

iduary estate  to  his  four  children,  share  and  share  alike,  each  child  to 
receive  his  or  her  share  on  attaining  majority.  The  will  then  proyided 
that,  "  during  the  minority  of  my  children,  the  income  of  the  property 
bequeathed  to  them  by  this  fourth  section  of  my  will  shall  be  applied 
to  their  use,  nurture  and  education.*'  Two  of  the  children  died  during 
their  minority.  Held^  1.  That  each  child  was  vested  with  its  separate 
share  of  the  estate  immediately  upon  the  testator's  death.  The  will 
must  be  read  as  though  the  word  "  respectively "  was  inserted  after 
the  word  "  them,"  and  a  severance  of  the  income  was  also  effected. 
2.  That  the  term  "  income,"  when  used  in  reference  to  the  i>er80nalty, 
is  equivalent  to  the  word  "interest,"  and  when  applied  to  the  realty, 
it  must  be  construed  as  giving  a  compensation  for  the  withholding  of 
the  legacies  until  the  majority  of  the  legatees,  and  that  upon  the  death 
of  a  legatee  during  minority  his  legal  representatives  become  entitled 
to  his  legacy  at  once.    Mumford  v.  Bochester,  451. 

27.  It  seenu,  that  whenever  a  legacy  vests  at  the  death  of  the  testator,  but  is 
to  be  paid  at  a  particular  time,  the  death  of  the  legatee  prior  to  the 
period  of  payment  entitles  his  representatives  to  the  immediate  pay- 
ment of  the  legacy,  wherever  the  rights  of  other  parties  do  not  inter- 
vene in  respect  to  the  income  or  use  of  the  corpus  of  the  legacy.    Id. 

28.  The  wUl  provided  as  follows  :  "  It  is  my  will  that  my  executor,  herein- 
after named,  pay  to  the  Rev.  Aloysius  J.  D.  Bradley,  all  the  income 
derived  from  my  estate,  after  paying  the  necessaiy  expenses  accruing 
thereon."  Decedent's  estate  consisted  principally  of  real  property. 
Bradley  was  a  non-resident  alien.  Held,  that  an  active  trust  to  receive 
the  rents  and  profits  of  decedent's  lands,  aud  apply  them  to  B.'s  use 
during  his  life,  was  conferred  upon  the  executor  under  subd.  8,  section 
55,  2  iZ.  iSl,  1106  (6  ed.) ;  that  such  a  trust  could  be  created  for  the  ben- 
efit of  a  non-resident  alien,  and  that  the  benefidaiy  took  no  interest  in 
the  land.    Marx  v.  McOlynn,  455. 

See  LsaACT,  1,  2  ;  Uin>ux  Influence,  1,  2 ;  Ezbcutxok  of  Will,  1. 

WITNESS. 

1.  The  testimony  of  a  legatee  of  the  income  of  property  for  life,  the  princi- 
pal to  go  to  her  heirs,  as  to  any  personal  transactions  with  the  testator, 

38 
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tending  to  dhnfatHh  her  legacy  by  |«OTing  adranoes  made  during  testa- 
tor's lifetime,  is  inadmissible  as  against  such  heirs,  under  section  899 
of  the  Code.  The  testator's  books  of  accounts,  introduced  in  evidence 
by  the  executors,  are  not  "the  testimony  of  the  deceased,"  within  the 
exception  of  said  section,  so  as  to  render  the  testimony  of  such  legatee 
*  inadmissible.    Ber^nUn  y.  IHmmiek,  7. 

%  The  positive  testimony  of  a  witness  to  the  oocuirence  of  a  fact  is  entitled 
to  more  weight  than  the  negative  testimony  of  another  witness  to  the 
non-occurrence  of  the  fact    IfmlisM  y.  Toerffe,  828. 

8.  The  testimony  of  the  administratrix  is  inadmissible  to  prove  her  claim, 
even  as  against  parties  not  appearing,  and  her  affidavit  under  the  Revised 
Statutes  (g  80,  2  A /&,  p.  88),  will  not  establish  it   KelUrY.8luek,2&i. 
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